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Law Common, Canon, Civil, 


{ hi | | | S8. C. 4 Mod. 
1. Blankard verſus Galdw. z es- 
(Tra. 5 W. & M. B. R. Intr., Paſ. 3. W. & V. Rot. 35. contig.” 

| | | I 955 Holt 341. 

TN debt on a bond, the defendant prayed oyer of the Where an unin- 
condition, and pleaded the ſtatute E. 6. againſt buy- A 
ing offices concerning the adminiſtration of juſtice z, glanted Megs 

and averred, That this bond was given for the purchaſe };& ſubjeQs, all 

of the office of provoſt-marſhal in Jamaica, and that it on in 7 25 57 

concerned the adminiſtration of juſtice, and that Jamaica * we 

is part of the revenue and poſſeſſions of the Crown of there; but inthe 

England : The plaintiff replied, that Jamaica is an iſland ciſeot an inda- 

beyond the ſeas, which was conquered from the Indians Fees 3 

and Spaniards in Q. Elizabeth's time, and the inhabitants tin declared ſo 

are governed by their own laws, and not by the laws of b _— 

England: The defendant rejoined, That before ſuch con- prion: Tk 

* they were governed by their own laws; but ſince 116. 4 Leon. 

that, by the laws of England: Shower argued for the 5% 7 e 

plaintiff, that, on a judgment in Jamaica, no writ of error ty ef Av 5.0 

lies here, but only an appeal to the Council; and as they 4. Polt. 666. 

are not repreſented in our parliament, ſo they are not 3 

bound by our ſtatutes, unleſs ſpecially named. Vide And. * 2 Wms. 75. 

115. Pemberton contra argued, that by the conqueſt of a Sho. Parl. Ca, » 

nation, its liberties, rights, and properties are quite loſt ; 153. tin ng 

that by conſequence their laws are loſt too, for the law is 
but the rule, and guard of the other; thoſe that conquer, 
cannot by their victory loſe their laws, and become ſubject. 
to others. Vide Vaugh. 405. That error lies here upon vide Coup. 208. 
a judgment in Jamaica, which could not be if they were 4 Bur. 2:00. 
not under the ſame law. Et per Holt, C. J. & Cur,, Dos. 3% 
 1it, In caſe of an uninhabited country newly found out 
by Engliſb ſubjects, all laws in force in England are in 
force there; ſo it ſeemed to be agreed. 
2dly, Jamaica being conquered, and not pleaded to be 
parcel of the kingdom of England, but part of the poſ- 
Vor. II, 8 B 1 ſeſhons 


5M 


2 


1 3 


2 


—— Cup AIG 
"9 
— 


Canons oblige 


. Law Common, &ecc. 


ſeſſions and revenue of the Crown of England, the laws 
of England did not take place there, until declared ſo by 

the conqueror or his ſucceſſors. The e of Man and 
Ireland are part of the poſſeſſions of the Crown of 
England ; yet retain their ancient laws : * That in Davis 
36. it is not pretended, that the cuſtom of tanifiry was 
determined by the conqueſt of 1reland, but by the new 
ſettlement made there after the conqueſt : That it was 
impoſſible the laws of this nation, by mere conqueſt, . 

without more, ſhould take place in a conquered country ; 
| becauſe, for a time, there muſt want officers, without 
Poft. 510. which our laws can have no force : That if our law did 


- $ Mod. 187. take place, yet they in Jamaica having power to make 


new laws, our general laws may be altered by theirs in 
particulars ; alſo they held, that in the caſe of an infidel 
country, their laws by conqueſt do not entirely ceaſe, but 
only fuch as are againſt the law of God; and that in 
ſuch caſes where the laws are rejected or ſilent, the con- 
quered country ſhall be governed according to the rule of 
natural equity. Judgment pro quer. | | 


Vide Fog. 672. 2. Matthew ver/us Burdett. 
(Hill. x Ann. B. R.] 


2 Stran. 105. 1 the primitive church, the laity were preſent at all 
ſynods: When the empire became Chriſtian, no ca- 

not the Jaity , , 

without the con- NON was made without the emperor's conſent : The 

ſent of the civil emperor's conſent included that of the people, he having 


legillantvepover- in himſelf the whole legiſlative power, which our kings 


_ Hiſt. of che Law, have not: Therefore, if the king and clergy make a 
pag. 28 1033. canon, it binds the clergy in re ecclefiaftica, but it does not 


19 Co 72. k* . : 
. bind laymen; they are not repreſented in convocation z 


6 3, 657. their conſent is neither aſked nor given. 

2 Rol. Abr. 226, 5 

454 Mo. 282. Br. Ordinary 1. 2 Cro. 670. 2 Brownl. 38. Cro. Car. 588. Palm. 379. 

1 Salk. 318. S. C. 2 Vent. 44. 2 Lev. 222. 2 Inft. 97. Caſes in B. R. Tempoie Lo1d 
ardwicke $7, 326, 395. 1 Bl. Com. 82. R | 


Leaſes. 


| 2 Show. 37. 


1. Haths ver/us Aſh. 
 [Trin. 8W.3. C. B.] 


A 


Leaſe to commence a datu, includes the day of the 
date. Adjudged by three judges againſt Treby, C. J. 
But note, a die datus excludes the day (a). 


Commencement 
a datu. You 

x l « 625 27s 
Vide 5 Co. 1. 1 Salle. 44. 20 


94 B. 2 Co. 55. 2 Bulſt. 83, 305. 3 Bulſt. 203. Aleyn 77. 2 Mod 215, 


Ray. 84. 


5 Co. 21, 100. Cro. Jac. 258, 18, called Hatter ver. Aſhe: Al. 77. 1 Kol, R. 
1 Wilſon 176. 2 Ib. 165. 2 Ld. Ray. 1242. 0 | 


(a) R. in the caſe of Pagb and the 
Duke of Lecds, Cowp. 714. that a leaſe 
to commence from the day of the date 
is good, under a power to grant leaſes 
in poſſeſſion only, and not in reverſion. 
The caſe has been ſince adopted as a 


| 5 T. R. 286. 


6 Mod. 260. 
» 438. 
b 5 


fuling decifion, that from any time is to 
be conſtrued excluſively or inclufively, 
as may beſt effectuate the act intended 
to be done by the parties. Fide 


2. Stomfil ver/us Hicks, 
[ Mich. 9 Will. 3. C. B. 1 Ld. Raym. 290. 8. C.] 


A 


LTLeaſes to B. for a year, and from year to year as 
* long as it ſhall pleaſe both parties. 


| "Leaſe for 4 years 
: and fo from year 
Adjud ed that to year, quam- | 


this is a leaſe for two years, and afterwards at will; and die Kt. Vide 


poſt, pl. 6. 


ſo it was ruled inter Bellafis and Burbrith. Hill. 8 V. 3. Halt 474. 8. C. 


C. B. Vide infra, pl. 4. contra, and pl. 6 (a). 
3. A. poſſeſſed ofa term for 100 years, 
to commence a 


habendum- for 40 years, 


; w Wil 262. 
N the land, Termor for years 


ter his death. £29" for a leſs 
rerm, to com- | 


This is a good new leaſe; and if H. poſſeſſed of a term ence after his 
for 20 years, grants the tenements for nineteen years, to death, good. 


commence after his death, this will be 
of the twenty years as ſhall be unexpired at the time of 
his death. Ruled by Holt, C. J. at Lent aſſizes at Dor- 
cheer, 10 W. 3. Gree verſus Studley. | 


4. If A. demiſe lands to B. for a year, and ſo from year 
to year, this is not a leaſe for two years, and afterwards 


(a) S, C. Lat. 313. guod wide : 
Vide a'fo ſome obſervations 


B 2 


on the 


good ſor ſo much 1 rok oj | 


1 Lutw. 213, 


214+ Alleyn + 
Cro. El. 775. 
Cro. Jac. 71. 6 Co. 36. 1 Lev. 35 


Leaſe for a yes 
and fo from year 
| to year, quam- 
point as here ſtated, 1 T. R. 380. 


at 


4137 
diu, &c., what it at will; but it is a leaſe for every particular year, and 


is, and when it after the your is begun, the defendant cannot determine. 


may be deter- 


mined. Vide the leaſe 


Leaſes. | 


fore the year is ended. But in a leaſe at will, 


prot: Bo When the defendant may determine his will after payment of 


eſſor or leſſee at 
will may deter- 
mine his will, 
Vide iatra. 


his rent, at the end of a quarter, but not the beginning, 
leſt the leſſor ſhould loſe his rent (a). The leſſor cannot 
determine his wilt in the middle of a quarter, without 


permitting the tenant to have the emblements. Ruled by 
Holt, C. J. at Summer aſſizes at Lincoln, 1699 (6). 


(a) Cited 4 T. R. 680. 5 

(5) Courts of law have of late years 
leaned as much as poſſible againſt con- 
ſtruing demiſes, where no certain term 
is mentioned, to be tenancies at will; 
but have rather. held them to be tenan- 
cies from year to year, fo long as both 
parties pleaſe, eſpecially where an an- 
nual rent is reſerved. 2 Bl. Com. 147. 
In Timmins v. Rowlinſon, 3 Bur. 1601, 


1560 ., it is ſaid, per Curiam, that leaſes 


at will, in the ſtrict legal notion of a 
leaſe at will, exiſt now. only notionally : 
upon which Mr. Hargreave remarks, 
thathe preſumes the obſervation means 
not that eſtates at will may not ariſe 
now as well as formerly, but only that 
it is no longer uſual to create ſuch 
eſtates by expreſs words, and that 
Judges incline ſtrongly againſt imply- 


ing them. Note 3 to Co. Lil. 55. 4, 


Noc ex dem. Bree v. Lees, 2 Bl. Rep. 


1171. Where landy, che greateſt part 


whereof were encloſed, but ſome were 
in an open common field, were taken 
generally by parol at an annual rent, 
and a cuſtom was proved in the pariſh, 
that when any tenant took a farm, in 


Which there was any open field land, 


more or leſs, for an uncertain term, it 
was conſidered as a holding from three 
years to three years. This was ruled 
to be a tenancy from year to year, and 
the euſtom was deemed invalid. Lord: 


Ch. J. De Grey ſaid, All leaſes for an 
uncertain term are, prima facie, leaſes 


at will; it is the reſervation of an 
annual rent that turns them into leaſes. 


from year to year: it is poſſible that 


cuſtom may make them leaſes for a 
longer term, as where the crop (as of 
liquoric? or madder) does not come to 
perfection in leſs than two years; and I 


ground, or the courſe of huſbandry, 
may not deſerve to be conſidered when 


ſuch a caſe comes nakedly before the 
Court. The iotereſt of tenant from 
year to year devolves upon his exe - 
cutors or adminiſtrators. Doe ex dem. 


Shore v. Potter, 3 T. R. is. The 


tenancy can only be determined at the 
end of a year, and upon giving a full 
half-year's notice. Right ex dem. 


Floaber v. Darby, IT. R. 159. vide Par- 
ker ex dem. Walker v. Conſtable, 3 Mill. 


25. When any ſuch tenancy has com- 
menced, it continues againſt any perſon 
to whom the leſſor may afterwards grant 
the reverſion, Birch v. Vrigbi, 1 T. R. 
378.; or any perſon to whom it may 
come, though an infant. Maddon c 


dem. Baker and others v. White, 2 T. R. 


159. If tenant for life demiſe for 


years and die, and the reverſioner per- 


mit the under- tenant to continue in poſ- 
ſeſſion, and receive the rent from him 
according to the terms of the leaſe, it 


is evidence of an agreement that the 
tenant fhall continue to hold from year 


to year, from the day, and accord- 
ing to the terms, of the original demiſe. 


Ree v. Ward, 1 Hen. Bl. 97. On an 


agreement to let a farm, to hold part 
from the 13th February, another part 
from the 5th April, and the remain- 
der from the 12th May, and to pay 
rent at Old Lady-day, (5th April,) 
and old Michaelmas, the tenaney of the 
whole is ſubſtantially from Old Lady- 


day; and notice ſix months before 


that day to quit on the days of entry is 
ſuficient. Doe ex dem. Daggett v. Snow- 
don, 2 Bl. 1224. Where an agree- 
ment for a longer term than three 
years is made by parol, which is void 
as to the duration of the term, there is 


will not ſay that the natere of the a tenancy from year to year regulated 
| We in 


Leaſes. 


in every other reſpect by the agree- 
ment. Dee ex dem. Rigge v. Bell, 
5 T. R. 471. The time for giving 
notice may be different from half-a- 
year, by agreement, or the cuſtom of 

particular places, /emble, Timmins v. 
Rowlinſon, Doe v. Snowden, ubi ſup. 
Butl. no. to Co. un 270. 4 V. = <a 
apple v. Capous, 4 T. R. 451. 5 T. Rep. 
2 Balle, . Lanc. Lent aſkizer 1790, 


on notices to quit, if no time of entry 


1 413 


appear, the cuſtom of the country ſhall 
be, primũ fucie, evidence; if there is 
no ſuch cuſtom, the rent -days ſhall be 
deemed the day of entry; if there are 
two rent - days, the plaintiff's notice 


ſhall be preſumed right, until the de- 


fendant prove it to be wrong; and if 
the tenant enters about the uſual day, 


the entry ſhall relate to ſuch day. 


Vide Ein. . WW 40 146, 


F. Leighton verſus Theed. 
[Hill 13 W. 3. B. R. 1 Ld. Raym. 707+. 8. C. 


FF H. holds land at will, rendering rent quarterly, 

leſſor may determine his will when he pleaſes; 
he determines it within a quarter, he ſhall loſe the rent 
which ſhould * have been paid for that quarter in which he 
determines it. So the leſſee may determine it when he 
muit pay the quarter's rent. Per 


pleaſes, but then he 


Holt, C. J. (a). 


the When leffor or 
but if leilee at will may 
determine his 
will. Vide ſupra 
& prox. p. Vide 
Co. Lit. 55. b. 


*1414] 


(a) Vide Butl. Co. Lit. 270. b. u. i. 


6. Legg verſus Strudwick. 
(Hill. 7 Ann. B. R. ] 
1 N replevin che defendant avowed, for that he being Parol demiſe to 


ſeiſed in ſee of the locus in quo, demiſed the ſame to A., 


murred. Et pe 


r Curiam it was held, firſt, That after the p. 4 P 
I L 


hold from year 
to year, & fic 


gun, not deter- 
minadle till «bat 
be ended. 

4 Mod. 
utw. 213, 


two years, the leſſor or leſſee might determine; but if the 4 1 kur 
214. Rep. A. . 


leſſee held on, he was not then tenant at will, but for a 
year certain; for his holding on muſt be taken to be an 
agreement to the original contract (a), and in execution of 
it; and the firſt contract was from year to year. adly, 


203. 8. C. Holz 
417. |; And not 
void by the ſta- 
tute of frauds, 


The third year is not in the nature of a diſtinét intereſt, 
becauſe it ariſes from the ſame executory contract, and 
therefore the leſſor may diſtrain the third year for the rent 


(a) R. acc. 1 7. R. 378. Vide 
37. K. 16. Rep. B. R. Temp. Hard. 


B 3 


30g. Doug. 378. 1 Will. 262. 
en of ct, 


of the ſecond; and ſuch an executory contract as this is 

not void by the ſtatute of frauds, though it be for more 
than three years, becauſe there is hereby no term for above 
two years ever ſubſiſting at the ſame time; and there can 
be no fraud to a purchaſer, for the utmoſt intereſt that 
can be to bind him, can be only one year. And Holt, 
C. J. cited this caſe coram Hale, C. J. A compoſition was 
agreed upon between the parſon and his ber for 
tithes guamdiu ambabus partibus placuerit. It the pariſhioner 
ploughs and ſows, the parſon ſhall not that year recede, 
and demand tithe in kind, but muſt make his election at 
the beginning of the next year; for the pariſhioner would 
noi perhaps have ſowed his land, but that he relied upon 
his contract. Cro. El. 775. Keilw. 65. Alleyn 4. 2_ Jon. 5, 
1 Sid. 359. 14 H. 8. 10. 


[415] Legacy, 


| Vide poſt 464, 
1 i- zos, $47» 
1 1. Ewer ver/us Jones. 
'F [Mich. 2 Ann. B. R.] 
* | Action lies fora 1 T was held by Holt, C. J. clearly, that a deviſee may 
[| ned de, maintain an action at common law againſt a tertenant 
| +a Show. 36, 47. for a legacy deviſed out of land; for where a ſtatute, as 


1 Chan.Caſes57, the ſtatute of wills, give a right, the party by conſequence 


285. xp Lr ſhall have an action at law to recover it (a). 
* , 0 

prox, pag. Mod. Caſes 26, 6 Mod. 26. Holt 419. S. C. 2 Ld. Raym. 937. 8. P. 3 Salk. 

227. 8. C. not 8. P. ; 


1 (a) The queſtion in this cafe related books it is tacked at the end of the caſe, 

to a very different ſubject (the plead- without ſhewing how the Ch. Juſtice 

ling the ſtatute of limitations to a connected it with his argument. In 

12S ſuit in the admiralty for wages). The Holt 419. it is mentioned (as here) 

ibs point here ſtated is mentioned in the without any reference to the principal 

4 reports of the caſe, 6 Med. 26, and caſe. In Com. 137., and 3 Salk. 227. 
2 1d. Raym. 937., but in both thoſe it is wholly un notice. 


m 


— — nc wee 
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a 
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— 
. n 0 n — 
22 SACS nib r ira nicht 
- 


2. Smell contra Dee. 
[Mich. 6 Ann, In Canc.] 


r 7 Bequeathed by his will in theſe words, viz. I give 

1000. a-piece to the two children of J. S. at the end of 
ten years after my deceaſe : The children died within the 
ten years. Et per Cowper, Lord Chancellor, This is a 
| lapſed legacy, and ſhall not go to the executors of the 
children; for the diverſity is where the bequeſt is to take 
effect at a future time, and where the payment is to be 
made at a future time. And though it was objeCted by 
Sir Thomas Poxwys, that this differed from the caſe where 
a man deviſed 100. to J. S. at his age of twenty-one, be- 
cauſe it is a contingency whether he attain to that age; 


but the expiration of the ten years is inevitable; yet the 


Lord Chancellor anſwered, that wherever the time is an- 
nexed to the legacy itſelf, and not to the payment of it, 
if the legatee dies before the time of payment, it is a lapſed 
legacy in that caſe. Vide Dy. 59. b. 2 Vent. 342. Off 
Ex. 347. Swinb. 311, 313. (a) 5 IE 

If a legacy be deviſed generally, and no time aſcertained 
for the payment, and the legatee be an infant, he ſhall be 
paid intereſt from the expiration of the firſt year after the 
teſtator's death; but it ſeems a year ſhall be allowed, for 
ſo long the ſtatute of diſtribution allows before the diſtri- 
bution be compellable, and ſo long the executor ſhall have, 
that it may appear whether there be any debts; but if the 
legatee be of full age, he ſhall only have intereſt from the 
time of his demand after the year ; for no time of payment 
being ſet, it is not payable, but upon demand, and he ſhall 


419 


Where a time 1s 
annexed to the 
legacy, and not 
to the payment, 
and legatee dies 
de fore that time, 
it is lapſed. 
Hugh's Abr. 
I pt« 664 · C. 14. 


2 Vent. 346, 
366. 2 Chan. 
Caſes 155. Skin. 
148. See 1 Chan. 
Caſes 60, 196. 

1 Chan. Rep. 

I 83, 188. 

2 Chan. Rep. 98. 
2 Vern. 508, 
673» 


(a) Vide 1 Br. Ch. 119., and notes 
in 2d ed. thereof 191, 298. Forreſter 
117. 2 Att. 185, 1 Fez. 44, 208. 
1 Hin. 566. 3 Bro. P. C. 337. 
2 Bro. Ch. 75. 3 Bro. Ch. 298, 473. 
Butl. note 10 Co. Lit. 237. 2 Ch. Ca. 
155. 1 £4. Ca. Ab. 295. 
225. 3 A. 427. 2 Vm. 612. 

n 1 Brown. 298., 3 Brown. 473. 
this ſubject is very fully inveſtigated, 
and the ſeveral caſes relative to it are 
conſidered. The reſult as to perſonal 
legacies is as ſtated in the authority 
laſt mentioned. That when the time is 
mentioned as referring to the legacy 
itſelf, unleſs it appears to have been 

fixed by the teſtator as abſolutely ne- 


Vol. H. : TD 4 


1 Vern, 


ceſſary to have arrived before any part 
of his bounty can attach to the legatee, 
the legacy attaches immediately, and 
the time of payment is merely poſt- 
poned, not being annexed to the ſub- 


ſtance of the gift; but if the teſtator in- 


tended it as a condition precedent upon 
which the legacy mult take place, then, 
if ſuch condition or contingency does 


not happen, the gift never arrives, 


The word F is always conſidered as 
conditional; at ſuch a time, is alſo held 
to be attached to the ſubſtance of the 
legacy; wwher is merely to denote the 
time of payment; giving intereſt in 
the mean time alſo ſhews the legacy 
to be immediately veſted, 


not 


4157 | 


[416] 


(a) Legacies chargeable upon land 
yielding preſent profit, (or rents 
charge, Stonehouſe v. Evelyn, 3 Ws. 
252.), . mortgages carrying intereſt, 
or ſtocks yielding profits half-yearly, 
carry intereſt from the teſtator's death. 
Thoſe given out of the perſonal eſtate, 
or charged on a dry reverſion, from 
the end of a year afterwards, Maxwell 
v. Wettenhall, 2 P. Wins, 25. In 
Knapp v. Powell, Prec. Ch. 11. 2 Eg. 
Ca. 6. 564., a legatee who had no 
notice of his legacy or the teſtator's 
death, till the executor publiſhed it in 
the Gazette, and then demanded it, 
was not allowed any intereſt. 

In Joli v. Crow, Prec. Ch. 161. 
1 Eq. Ab. 286. 2 Eg. Ab. 565., it was 
ruled that a legacy payable on a cer- 
tain day, ſhould only carry intereſt 
from the time of its being demanded. 
But in Ea v. Thornbury, 3 Wms. 125. 
where a legacy was given to A. pay- 
able at the end of a year from the teſ- 
tator's death, and A. after that period 
intermarried with B., who received in- 
tereſt from the marriage for ſome 
years, and then received the legacy 
and gave a receipt; 4. and B. were 
allowed to recover the intereſt which 
had accrued from the end of the year 
until the intermarriage, Where a 
legacy was to be paid within five 
years, intereſt was decreed from the 
end of the five years, Lloyd v. Williams, 
2 Atk, 110. Fide Bilſon v. Saunders, 
Bunb. 240. See Ca. Ch. 72. 

If a parent gives legacies to his 
children, payable at twenty-one, or 
any other given period, without mak - 
ing an expreſs proviſion for their main- 
tenance, they are entitled to intereſt in 
the mean time; but it is otherwiſe with 
reſpect to legacies by ſtrangers. Attor- 
ney- General v. Thompſon „Prec. Ch, 3 37. 


day (a). Et nota ; The intere 
per Cowper, Lord Chancellor. 


father does not carry intereſt, 


Legacy. 
not have intereſt but from the time of his demand; other- 
wiſe it is in caſe of an infaat, becauſe no laches 1s im- 


puted to him. But where a certain legacy is left payable 
at a day certain, it muſt be 20 with intereſt from that 


allowed is 51. per cent. (b), 


1 Eg. Ab. 301. Harvey v. Harvey, 
2 P. Wms. 21. Green v. Belcher, 
1 Ag. 5069. Incledon v. Northcote, 
3 A.. 430, 438. © Heath v? Perry, 
3 Ait. 102. Such a legacy by a grand- 
almer 
v. Maſon, 1 At $05. Butler v. Free- 
man, 3 Ath. 58.; nor does a legacy 
from a father, if other maintenance 1s 
expreſsly provided, Hearle v. Green- 
bank, 1 Lex. 299, 307. 

If certain property in the funds is 
ſpecifically bequeathed, the legatee is 
entitled to the produce from the teſ- 
tator's death; but it is otherwiſe it a 
quantity of ftock is given generally, 
Sleech v. T horington, 2 Vex. 560. 
With reſpe& to intereſt, when a 
legacy is given in præſenti to an infant, 
and limited over upon his dying under 
age, vide Lillcott v. Compton, 2 Vern. 
638. Tifon v. Tifjon, 1 Wms. 500, 
Green v. Eakins, 2 Ath. 473. Cha- 
worth v. Hooper, 1 Bro. Ch. B82, 
Hawkins v. Coombe, 1 Bro. Ch, 335. 
Shephard v. Ingrain, Ambler 448. 
Taylor v. Johnson, 2 Wms. 504. 

With reſpect to points on the con- 
ſtruction of wills relative to this ſub- 
ject, wide Acherly v. Wheeler, 1 Wms. 
783. Heath v. Perry, 3 Atk, 101. 
Beckford v. Tobin, 1 Vex. 308. 

(5) Bryant v. Speke, 1 Vex. 171. 
Per Ld. Chancellor, 'The general rate 
is, that legacies out of real eſtate carry 
one per cent, lower than the legal 
intereſt ; but if out of perſonal eſtate, 
becauſe of the higher intereſtof money 
than land, it ſhall carry the legal in- 
tere!t, unleſs particular circumſtances 
induce the Court to vary therefrom ; 
but for that a ſpecial caſe muſt be made. 
Vide Beckford v. Tobin, 1 Vex. 308. 
Moore v. Moore, 3 Ati. 402. Ld. Trim - 
leftiwn v. Colt, 1 Lex. 277. | 


= 85 Legacy. 
3. Hern contra Merick. 


TCoram Harcourt, Lord Chancellor. In Canc. S. C. 1 P. Wms. 
201. Gilb. Chan. 307. 1 Eq. Ca. Ab. 143. pl. 11. Y 


Where real eſtate 
ſhall be charged 
with legacies in 
equity, Vide 
ante 415. 

1 Chan. Rep. 
134, 283, 

2 Chan. Rep. 
200, 1 Chan. 
Caſes 57, 257, 
258, 1 Wilſon 
24. 2 Atk. 624. 
1 Vent. 31, 

2 Vern. 727. . 


H Seiſed in fee, and indebted by bonds, by will gives 
4 4 + legacies to children, (whom he had otherwiſe pro- 
vided for before,) and deviſes his land to his eldeſt fon in 
tail. The eldeſt ſon, being alſo executor, pays the bonds 
« with the perſonal eſtate; and now the legatees brought a 
bill to come againſt the real eſtate in the place of the bond 
_ creditors, and be paid out of the land. The Court ſeemed 
to admit, that il the lands had deſcended, the legatees 
might have been relieved in this manner; but ſince the 
teſtator had deviſed them, it was reſolved, that they ought 
to be exempted; for it was as much the teſtator's inten- 
tion that the deviſee ſhould have this land as the other 
ſhould have the legacies, and a fpecific legacy is never 
broke into, in order to make good a pecuniary one. Alſo 
this caſe is out of the ſtatute againſt fraudulent deviſes, 
becauſe the debts are paid, and the children being other- 
wiſe provided for, are not in the nature of creditors. 
Nota; This caſe was upon an appeal from the decree of 
the Maſter of the Rolls, who held, that the real and per- 
| ſonal eſtate ſhould be ſo charged, that both the debts and 
legacies ſhould be paid (a). | 


Skin. 1 58. 


real aſſets, receive ſatis faction out of 


(a) In Clifton and Burt, 1 P. Wins. | 
the perſonal aſſets, a ſimple contract 


679., it was ruled, that an eſtate de- 


viſed in fee ſhould not be charged with 


a legacy where the perſonal citate was 
exhauſted by a ſpecialty debt. The 
whole law upon this ſubje& is thus 
2 in a note to that caſe by Mr. 
Lor. 


« Tt being the object of a court of 


equity, that every claimant upon the 


ets of a deceaſed perſon, ſhall be 
ſatisfied as far as ſuch aſſets can by any 
arrangement conſiſtent with the nature 
of the reſpective claims, be applied in 
ſatis faction thereof; it has been long 
ſettled, that where one claimant has 
more than one fund to reſort to, and 
another claimant only one, the firſt 
claimant ſhall reſort to that fund on 
which the ſecond has no lien. Lanoy v. 
Duke of Athol, 2 Ath. 444. Lacam v. 
Mertins, 1 Vex. 312. Mogg v. Hodges, 


creditor ſhall' ſtand in the place of 
the ſpecialty creditor, againſt the real 
aſſets, /o far as the latter ſhall have 
exhauſted the perſonal aſſets in pay- 
ment of his debt. Anon. 2 Chan. Ca. 
4. Sagitary v. Hyde, 1 Vern. 455. 
Neave v. Alderion, 1 Eg. Ca. Ab. 144. 
Wiljon v. Fielding, 2 Vern. 763. Gal. 
ton v. Hancock, 2 Atk. 436. And le- 
gatees ſhall have the ſame equity 
as againſt aſſets deſcended, Culpepper 
v. Aſton, 2 Chan. Ca. 117. Bowaman 
v. Reewe, Pre. Cha, 578. Tipping v. 
Tipping, 1 P. Vm. 730. Lu v. 
Gardiner, Bunb. 137. Lutkins v. 
Leigh, Ca. Temp. Talb. 54. So where 
lands are ſubjected to the payment of 
all debts, a legatee ſhall ſtand in the 
place of a ſimple contract creditor, who 
has been ſatisfied out of perſonal aſſets, 


2 Fez, 53. If therefore a ſpecialty Harlewoid v. Pope, 3 P. Wis. 323. 
creditor, whoſe debt is a lien on the So where legacies by will are charged 
Vor. II. | B 5 on 


416 f 


on the real eſtate, but not the legacies 
by codicil, the former ſhall reſort to 
the real aſſets upon a deficiency of the 
perſonal aſſets to pay the whole, Hyde 
v. Hyde, 3 Chan. Rep. 83. Maſters v. 
Maſters, 1 
Earl of Darnley, 2 P. ms. 620. But 
from the principles of theſe rules it 1s 
clear, that they cannot be applied in 
aid of one claimant ſo as to defeat the 
claim of another ; and therefore a pe- 
cuniary legatee ſhall not ſtand in the 


pars of a ſpecialty creditor as againſt 


nd deviſed, though he ſhall as 
againſt land deſcended. Clifton v. 
Cliften. Hazleword V. Pope. Scott v. 
Scotts, Ambler 383. But ſuch lega- 
tee ſhall and in the place of a mort- 
gagee, who has exhauſted the perſonal 
aſſets to be ſatisfied out of the mort- 
gaged premiſes, though ſpecifically 

— „ Luthins v. Leigh, Ca. Temp. 
Talb. 5 3. Forreſter v. Ld. Leigh, Amb. 
171. For the application of the per- 
ſonal aſſets, in caſe of the real eſtate 
mortgaged, does not take place to the 
defeating of any legacy. Oneal v. 
Mead, 1 P. Wim. 693. 


Tipping, 1 P. Wins. 730. Davies v. 


Gardiner, 2 P. Wms. 190. Rider v. 
Wager, 2 P. Hints. 335. And it is 
to be obſerved, that none of the rules 
abovementioned ſubje& any fund to 
a claim to which it was not before ſub- 
je, but only take care that the elec- 
tion of one claimant ſhall not prejudice 
the claims of the others, 2 Ati. 438. 
1 ex 312. 80 in Rebin/on v. Tonge, 
ac. 15 Ocf. 1739. 4. ſeiſed of free- 


hold and copy hold lands, mortgaged 


the ſame, and died indebted by mort- 
gage, and on ſeveral bonds, The 


P. Wms. 422. Bligh v. 


Amb. 614. 


Tipping V. 


Legacp. 


ſpecialty creditors inſiſted that the 
erz in marſhalling the aſſets, ſhould 
caſt the whole mortgage upon the 
copyhold eſtate, in order that the ſpe · 
cialty creditors might have the benefit 
of the whole freehold eſtate. But the 
Court ſaid that copyhold eſtates were 
not liable, either in law or equity, to 
the teftator's debts, further than he 
ſubjected them thereto ; and ordered, 
that the copyhold eſtate ſhould bear 
its proportion with the freehold eſtate, 


for payment of the mortgage; and 


ſhould not be liable to make ſatis faction 
for the ſpecialty debts. Reg. Lib. B. 
1738. fol. 483. It is now ſettled, that 
the Court will not marſhal aſſets in fa- 
vour of a charitable bequeſt, ſo as to 
give it effect out of the perſonal chat- 
tels, it being void ſo far as it touches 
any intereſt in land. Mogg v. Hodges, 
2 Lex. 52. Attorney-Genera! v. Tindal, 
Fofter v. Blagden, Amb. 
704. Hillyard v. Taylor, Ambler 713. 

Where a legacy is payable out of 
a mixed fund of real and perſonal ef- 
tate, payable at a future day, and the 
legatee dies before the day of pay- 
ment, quære, Whether the Court will 
marſhal aſſets ſo as to turn ſuch 
legacy upon the perſonal eſtate ? in 
which caſe'it would be veſted and 
tranſmiſſable; whereas, as againſt the 
real eſtate, it would fink by the death 
of the legatee. Vide Proſe v. Abing- 
don, 1 Ath. 482. Pearſe v. Taylor, 
Trin. Vac. 1790, before Ld. Thurlow. 
As to the right of a wife to have aſ- 
ſets marſhalled in reſpe& of her pa- 
raphernalia, vide Tipping v. Tipping, 
1 f. Vn. 729. Tynt v. Dut, 2 F. 
in. 542. / 
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Libellus Famoſus. 


See 4 Co. 14, 2 ;. 


5 Co. 125, &c, 


9 Co 53, 89. 
3 Inſt. 174. 
Mo. 813, 627. 
1 Sid. 242. 


2 Show. 458, 


Dominus Rex verſus Bear. 
[Hill. 10 W. 3. B. R. 1 Ld. Raym. 414. S. C.] 
NDICTMENT for compoſing, writing, making, 


I and collecting ſeveral libels, in uno quorum continetur 
inter alia juxta tenorem & ad effetum ſequent', and then 
ſets out the words, Upon not guilty pleaded, the jury 
found the defendant guilty as to the writing and the col- 
lecting prout in indictamento ſupponi & quoad omnia alta 
prater ſcriptionem & collectionem not guilty. An exception 
was taken in arreſt of judgment, that inter alia ſhewed 
there was ſomething elſe which perhaps might, if it ap- 
peared, qualify the reſt. | 
Et per Cur. Non allecatur ; for if that had been the caſe, 
the defendant could not have been found guilty ; and re- 
gularly, where a man ſpeaks treaſon, God ſave the king 
will not excuſe him. Vide 2 Ro. Rep. 89. And it is not 
neceſſary to ſet forth all the libels; but if any thing qua- 
lify that which is ſet forth, it muſt be given in evidence. 
2dly, It was agreed, ad ectum ſequentem of itſelf had 
been naught ;z for the Court muſt be judge of the words 
_ themſelves, and not of the conſtruction the proſecutor puts 
upon them; but juxta tenorem ſequent imports the very 
words themſelves. Vide Co. Entr. 116. Reg. 169. For 
the tenor of a thing is the tranſcript: And Noleſby ſaid, 
the words ad ectum were looſe and uſcleſs words; and 
the words, juxta tenorem, being of a certain and more ſtrict 
ſignification, the force of the latter was not hurt by the 


471, 488. Poſt. 


t 45. 8 C. Ante 
324. 3 Saik, 
220. Caſes B. R. 
218. Holt 422. 


Carth. 407. 


The whole libel 
need not be ſet 
for th in indict- 
ment, but if any 
part qua fies the 
reſt, it may be 
given in evi- 
dence See 

5 Mod. 162, 
104, &c. 1 Sid, 
270, 271. CIP. 


5 Co 125. 

1 Mod, 58. 
Hard. 4-0. 
Fareſly 91. 

1 Danv. 156. 
1 Vent. 25. 

2 Sid. 103. 

4 Co 14. b. 
Hard. 223. 
Yeuv. 117. 

1 Lev. 240. 
1 Bulft. 151. 
2 Brownl. 1co. 
1 Saund. 121. 
2 Saund. 369. 
3 T. K. 429. n. 
Mod. Caſes 10a, 
103. Pott. (o. 
Doug. 184. 


former, for utile per inutile non vitiatur quod Holt, „ 
Z; and the cafe of Saltaſbe, H. 33 & 34 Car. 2. 


7 | 
B. R. Rot. 1154. was remembered and agreed; and all 


were of opinion, that the words ad ceftum were corrected 


by the words Juxta tenorem. | 

3dly, It was held, that the finding guilty of bare writ- 
ing and collefting was criminal, not but that collecting 
had been better out of the caſe; for, per Holt, C. J., bare 
copying out of a libel, by one that is neither contriver nor 
compoſer, is highly criminal; and as to this the Chief 
Juſtice ſaid, the eſſence of a libel conſiſts not in the infa- 
mous matter, for if a man ſpeaks ſuch words, unlefs the 
| | - words 


— 


Copying a libel 
is cr1m;nal. 
5 hicc. 165. 


Eſſence of a libel 
conſiſts in the 
writüng. 
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words be put in writing, he is not guilty of a libel ; but 
Bl. Rep. 386. the nature of a libel conſiſts in putting this infamous mat- 
Bur. 2636. ter into writing; and therefore if Bear writ” fuch matter, 
Mod. 167. he js a libeller; for it was not a libel till it was written; 
— by and in all cafes where a man does that act, which makes a 
Loft. 8335. thing to be what it is, he is and muſt be conſtrued to be 
the doer of that thing. This is feen in all offences, from 
the higheſt to the loweſt. | 8 
If H. contrives any treaſonable matter, and another 
writes down the contrivance, the writer is as guilty as the 
inventor. Where an act of parliament makes ſodomy 
felony, and ſays nothing of the abettors, if B. ſhould 
ſtand by and hold the door while A. committed fodomy, B. 
would be as guilty of felony as A. 80 in 3 Inf, 59. 
where an act of parliament makes any thing felony, 
though nothing be ſaid of the acceſſaries in the ſtatute, 
So in the loweſt offences, where there are no acceſſaries, 
but all are principals, as if H. ſhould hold A. while B. 
beats him, he is guilty of the battery. . 
So in the principal caſe, he that does that without 
which the thing could not be what it is, viz. a libel, can- 
not be conſtrued to be innocent. 155 
He that writes a It is objected, that it is held in 9 Co. 59. Lamb's caſe, 


bel is the con, that a libeller muſt be either the contriver, procurer, or 


1 2 A — the publiſher. But this ought to be expounded by Moor 
1. 10, 813. where the writer is held to be in law a contriver ; 


and then that ground of my Lord Coke's may be admit- 
ted to be law; otherwiſe it will be doubtful; for if that 
cafe be looked into, the queſtion there was about the pub- 
lication of a libel ; and it was held, that writing the co 

of a libel was not a publication, but only evidence «of 
publication; but there was no queſtion made how far he 
was guilty of libelling ; and for the matter of publication, 


2 the bare 5 a libel is not a publication. If a libel be 


libel, is evidence publicly known, having a written copy of it, is an evi- 


of a publication. dence of. a publication; but otherwiſe where it is not 
See 5 Mod. 265. Known to be publiſhed. | | TN 
3 Mod. 68. Tt is objected, that writing a libel may be a lawful act, 
as by the clerk that draws the indictment, or by a ſtudent 
who takes notes of it ; and ſo the defendant's might be a 
lawful writing. DE PO ; | 
Where a matter To this the, Chief Juſtice anſwered, that the matter ab- 
is unlawful in ſtractedly conſidered is unlawful, therefore the general 


alan finding {hall be taken to be criminal; and that if the writ- 


ſha!l be ſo taken. ing was innocent, as in the caſe objected, there ought to 
| be a ſpecial finding of theſe particulars, which diſtinguiſh 
2 i 26579, and excuſe it, If an action be brought on the ſtatute of 
2 Bi. Rep 1038. maintenance, it is fufficient to ſay, quod manutenuit ; yet 
| in ſome circumſtances a man may lawfully maintain a ſuit, 
as an attorney or a near relation; yet becauſe it is unlawful 
| . in 
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in ab/trao, that general allegation is enough, and ſhall be 
underſtood of an unlawful maintenance; and. farther, it 
cannot be underſtood of ſuch a writing; for if an“ offi- 
cer or ſtudent does it, it is no libel becauſe it is not done 
ad infamiam of the party, but to bring the offender to 
puniſhment, and it is only tenor libelli, and upon ſuch 
evidence the defendant could not be found guilty. The 
caſe in 3 Ii. 174. is a ſtrong caſe : In that caſe F. de 
Northampton is charged with writing only, aud there is no 
mention made of a publication. | 
I am not under any neceſſity of giving my opinion, whe- 
ther writing a copy of a libel be writing of a libel ? for if it 
be not, then jury having found the defendant guilty of writ- 
ing a libel, he muſt be taken to be guilty of writing the ori- 
ginal, and a copy could not be given in evidence. On the 
other ſide, if the copy of a libel be a libel, then the writing 
of it is a great offence: But that people may not go away 
with a notion, that writing of a copy, though by one that has 
no warrantable authority, is not libelling, the Chief Juſ- | 
tice ſaid, that ſuch a copy contained all things neceſſary writing a copy 
to the conſtitution of a libel, via. the ſcandalous mat- of a libel with- 
ter, and the writing; and it has the ſame pernicious con- uiting a fel. 
ſequence; for it perpetuates the memory of the thing, 5 Mod. 164, 165. 
and ſome time or other comes to be publiſhed ; therefore a e 
he held, that writing a copy of a libel was writing a libel; (9,05, Cape. 
and if the law were otherwiſe, men might write copies 3 Inſt, 134. 
and print them with impunity. - 1 Vent. 31. 
Further, the Chief Juſtice ſaid, that the defendant had 
great favour in the verdict; for when a libel appears under | 
a man's own-hand-writing, and no other author is known, — 
He is taken in the manner, and it turns the proof upon 
him; and if he cannot produce the compoſer, it is hard 
to find that he is not the very man. A man could have no 
temptation to write ſuch libels, but rancour againſt the 
government. 20S | | ZE | 
.. Laſtly, It was objected, that the defendant being found Cro. Car. 135. 
guilty of collecting and writing, and not of making and 
compoſing, the verdict is repugnant, or an acquittal ; /ed 
non allocatur; for making is the genus, and compoſing and 
contriving is one ſpecies; writing, a ſecond ſpecies; and 
procuring to be written, a third ſpecies; ſo that not find- 
ing him guilty of all, but writing only, is finding him 
not guilty of any ſpecies of making, but writing. Juſtin. 
Iiſt. lib. 4. cap. 4. par. 1. de injuriis, and Bra#. lib, 3. Fitz. 
tit. Coron, 135. Bare writing was puniſhable in the Star- 
chamber. Hob. 62, 215. 12 Co. 35. Helt 4. Moor 421. 


Dy. 372.—Judgment pro rege. 
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avoid the ftatute 


1 gaund. 37. : 
z Saund. 66, 
£20,125. 1 Sid. | | 
205. Hutt. 109. 
Cro, Car. 163, 
1 35- | 
- Mod. 426. . | REF | 
—_— 1. Hall verſus Wybourn. 
14}- 8. Co i | ; 
Carth. 136. [Trin. 1 W. & M. Rot. 130. B. R.] 
Defendant's be- 1 N bar of the ſtatute of limitations, the plaintiff replied, 
_ a er that the defendant was beyond ſea, and it was held no 
3. 


the atute of plea, for the plaintiff might either file his original, or out- 
limitations. law him; and in one Bynton's cafe, it was held by Bridg- 
Comber- 199% man, C. J. that though the courts of juſtice were ſhut up 
. tue la ſo as no original could be filed, yet this ſtatute would bar 
is now altered by the action; becauſe the ſtatute is general, and muſt work 


4 * Ji. upon all caſes which are not exempted by the exception. 


Fax. 49. See h Limitations, 


465. 2 Vent. 256. 3 Lev. 21, 283, 367. 6 Mod, 240, Show. 9g. Jon. 253. 


Budd verfus Berkenhead. 
| [Trin. 2 W. & M. B. R.] 

In replication to D EFENDANT having pleaded the ſtatute of limi- 
eee tations, the plaintiff replied in avoidance, that he 
the continuances ſued out an attachment returnable Mich. 34 Car. 2. Et 
mult be ſhewn. quod ſuperinde taliter proceſſum fuit, that the defendant in 
17 ee 79. Michaelmas term, 2 Fac. 2., appeared, Se. At per Cur. 
: fag 1 Lod This pleading is not good; it muſt be ſhewn that there 
Raym. 435- Were continuances till the time of declaring, and a faliter 

2 Ln. 719, proceſſum is not ſufficient to ſhew a matter before declara- 


2 Atk. 39%. : : 
1 Will. = tion, though it has been held ſo for matters after. 


8 3. Coventry verſus Apfley. 


3 i R. 662. 
Elpinailt . : N | | 
1 Elpinaſſe 157 [Mich. 3 W. & M. Rot. 471. B. R.] 


Impriſonment, T RE SP A8S8 for impriſoning him, and detaining 
8 x4 __ him in priſon from 32 Car. 2., till the 3d of April, 
to part. Plain. 4 Jac. 2. The defendant pleaded as to all, till 34 Car. 2., 
el ought to re- ſuch a day, non cul. infra quatuor annos ; and as to the reſt, 
Feine gene, A plaint and a capias iſſued. The plaintiff demurred. Et 
Vide yott pl. 11. Per Gur. Though the impriſonment be complained of as 
Comber. 25, onc continucd impriſonment, yet the defendant may di- 


vide 


tiff's uſe, when at the time of 


Limitations —© $46. 


vide the time, and plead the ſtatute as to part, and the Salk. 638. Bull, 
plaintiff may reply the continuance z therefore as to this, ris Saga 
judgment was given againft the plaintiff upon his demur- 75 
rer, but for him as to the reſt; becauſe the capins was 


awarded by the Court ex officio, and it did not appear that 


the defendant meddled in it. CEE 
0 4211 

, | 7 | pl | ; C ber. . 
* 4. Cary & Ux. verſus Stephenſon. _ $. C. called Ov: 
_ VOY * W & Vn, ver. 
lat 6 W. & M. B. R. Intr. Hill. 5 W. & N. Rot, 37. fg. , Se. 


ney, and afterwards the plaintiff's wife took out — 


letters of adminiſtration to A., and within ſix years after wards admini- 


the letters of adminiſtration, but not within fix years after tration was 
granted to B. 


| H. as indebted to 4. who died, B. received the mo- A- received the | 
C) 


and his wife; the defendant pleaded non aſſumpſit infra fex dhe adminiftra- 
annos ; ogg wp nd replied the ſpecial matter; and, upon apr Signs op 


hard to make this ſo much money received to the plain- 
55 | called Curry ver. 
is receipt, he was not Stephenſon. 
adminiſtrator. Note ; 'There was a faulty replication, and A _ 60, br. 
= . * » bo . 0 0 
the Court adviſed the plaintiff to bring a new action, and . . 3 — 


ſo the matter went off. 907. Fitzg. 81. 


i 5. Stokes verſus Berry. 


[A. the Summer Affzer at Lincoln, 1699. Coram Holt, C. J. 
1 Ld. Raym. 741. S. C. named Stocker wer/us Berney.] 


17 A. has had poſſeſſion of lands for twenty years without Twenty years | 

interruption, and then B. gets poſſeſſion, upon which 3 A 
A. is put to his ejectment, though A. is plaintiff, yet 8 
the poſſeſſion of twenty years ſhall be a good title in him, the plaintiff, as 
as if he had ſtill been in poſſeſſion. Ruled per Holt, C. J. 50 Tide 284. 
The ſame point was ruled by Holt, C. J. at Lent aſſizes 8. C. 1 Mod. 
for Bucks, 12 W. 3., becauſe a poſſeſſion for twenty years Cal. 287. Pot. 
is like a deſcent, which tolls entry, and gives a right of “ss. 


poſſeſhon, which is ſufficient to maintain an ejeQment. 


5 2 2 - 
_— * K 
— m—_ 1 p awry IE x0 * * — 
e E bn n en 2 


W | 4 Limitations. 


mute of limita- fendant pleaded a&io non, quia dicit quod billa prædict. 


227. Vide 2 Bl. 


8. c. 1 Salk. 


8. C, Fr. 12: 6. Green verſus Rivett. 
1 | 6. Green verſus Riv 1 Rn, 
(Paſ. I Ann. B. R. Intr. Mich; 13W. Rot. 3 16. Ld. Raym, 


*[422]J __ 6; Lolo ebe 56 
Plex of the f- JNDEBITATUS offumpit laid ſeveral ways; the de- 


tans 0 be fa. 5 a 5 : = 
voured. Vide exhibit fuit 20 die Juni & non antea, & quad ipſe ad aliquod 
1 Mod. 5 55, — ſex 2 ante exhibitionem billg prædict. Non aſ- 
268. 2 Mad. 71, (moſt, Wc. The plaintiff replied a bill of Middleſex, 


3 HS 4 teſted die Lune prox” poſt tres ſeptimanas, c. returnable the 


127. 1 Saund. ſame day, whereupon was returned non | inventus, and 
36, 37-12% . continued. down by vic. non mifit breue & pracept.” ficut 
3 125, aliat;: to this it was * demurred, and judgment given for 
162. 2 _ the defendant ; for e 2 ee a _ _ = 
as own er as this, which is returnable the very day 

ane —_ 2219 3 wary the ſtatute of limitations, on which the 
79, 136. 3Salk. ſecurity of all men depends, is to be favoure. 


Rp. 1131. 1 Bl. R. 236; 215. 2 Bur. 958. 58 | 
#-$ 15 WP: $ k 4 3 4 $ 0 l | * . 
(a) By the report in Ld. Raym. it ſued out; but the contrary is ruled, 
ſeems that a bill: of Middleſex cannot 4T.R.bt, - © 
be returned the ſame-day that it is v5, nen 


7 Hunt verſur Burn. 


339 — [Hill, 1 * B. R. Vide the State of this Caſes tits Fines, 
| pl. 5. vol. 1. p. 339+] | 


H. barred of his FJPON the queſtion in this caſe, whether it appeared 


eee by the verdict, that the iſſue in tail was barred of 
of a right of en- his for medon by 21 Fac. 1. ? the Court held, that the ver- 
try. 1 Lutw. dict was inſufhcient ; and that it ſhould have found that 


275, Seh. no for medon was brought, elſe the Court could not intend 


re d cheat it was brought; for this is matter of bar, which 


f ſhould come on the defendant's part to ſnew; and this 
| act is not penned as the ſtatute de fnibus : It is enough in 
that caſe to find a fine, and you need not find that the 
party claimed or entered not, for that comes in by way 
of proviſo ; but here it is part of the body of the act. 
2dly, They held, that ſuppoſing him barred of his for- 
medon, yet he is not thereby hindered to purſue his right 
of entry, which accrued to him by the death of tenant 
for life; for this is a new right which he had not before: 
That where a man releaſes his right, he cannot purſue his 
action or remedy ; but if a man has a right and ſeveral 
remedies, the diſcharge of one is not a diſcharge of the 
other, and that the ſtatute of 4 H. 7. enures and * 
98 


6 


1 : 
* 
= 


Limitations, 
by way of bar to the right, which anſwers Saul and Clert's 


422 


caſe, Jones 210, 211. But the 21 H. 8. and the 21 Fac. 1. 
operate by way of bar to the remedy, and the word right 


WY 


there is right of entry (a). | 
(a) This caſe was affirmed in News: Sis 1 Brown P. C. 53. 


8. Heyling verſus Hoſkins, Vide this Cafe, 
title Action ſur le Caſe 
7 vol. I, P» 29. | 


9. Gould ver/us Johnſon. 
[Hill. 1 Ann. B. R. 
al "and Record, 3 Ld. Raym. p. +] 
A 


SUMPSIT, That in conſideration that the 
plaintiff, at the defendant's requeſt, would receive 
A. and B. into his houſe' ut hoſpites, and diet them, the 
defendant promiſed, c Non afjumpfit infra ſex annos was 
pleaded; the plaintiff demurred ; and held no plea for 
the defendant cannot in ſuch caſe plead non afſumpſit infra 
ſex annos, but actio non arcrevit infra ſex annos ; for it is 
not material when the promiſe was made, if the cauſe of 
action be within the ſix years; and the dieting might be 
long afterwards z and though it appears upon the face of 
the declaration, that the cauſe of action did not ariſe with- 
in fix ® years; yet the defendant ſhall not take advantage 
of that, without pleading ; becauſe there might be an ori- 
ginal-ſued out, which the plaintiff cannot otherwiſe ſhew 
than by way of replication, upon the defendant's putting 
him upon it; | | | | 
1 Lev. 287, 298. 2 Mod. 312. 1 Vent. 89. 


10. Reading verſus Royſton. 
[Hill. 1 Ann. B. R. 2 Ld, Raym. 829. S. C.] 


O NE ſeiſed in fee, having iſſue two daughters, deviſed 
his land to his grandſon by his eldeſt daughter, in fee; 
the eldeſt daughter being dead at the time of the deviſe : 
The grandſon died without iſſue, and the heir of the grand- 
fon being the heir on the part of the father, and the heir 
of the other coparcener, entered into the land, and took 
the profit by moieties for twenty years together, thinking, 
according to the opinion of Sir Mattherv Hale in his younger 
years, (who was their counfel,) that the deviſe was void 
Va. IL Wo - for 


ſur Aſſumpſit, pl. 19. 


2 Ld. Raym. 838. 8. C. Pleadings 


Where the duty 
ariſes on conſi- 
deration execu- 
tory, the de - 
fendant mutt 
plead quod actio 
non accrevit, &c. 
Vide ante, pl. 4. 
2 Show. 79, 126. 
1 Mod. 71,268. 
2 Saund. 66, 
125. 1 Saunds 
36, 37. 1Vent, 
89. 2 Keb. 674. 
1 Lev. 298. 8. C. 
Ante * Far. 
143. Holt 34. 
Ses t Mod. 71, 
89, 268, 269. 

2 Mod. 311. 

1 Lev. 48, 111. 
2 Saund. 127. 


1 Sid. 465. Bur. 128. 3 Atk. 77. 


4231 


12. 


Statute of liml. 
tations runs not 
againſt heirs, 
unleſs actually 
ouſted or diſſeiſ- 
ed. S. C. Ante 
242» Pre. Ch. | 
222. Vi. 5 Bur. 
2064. Cow. 
217 


— . 


= Limitations. 
for one moiety. Now the miſtake being diſcovered, the 
Co. Lit. 163. b. heir of the grandſon brought an ejectment againſt the heir 
x Co. 9% 94-b» of the other coparcener ; and upon a ſpecial verdict found, 
| Dorn "ugh it was objected in his behalf, that the deviſe was void as 


to one moiety z but this being over-ruled, ( quod vide title 


Diſcent, pl. 3. vol. 1. p. 242.) it was then objected, that the 
bringing of this ejectment againſt the heir of the other co- 
pareener, for this moiety, admitted the plaintiff to be out 


la 
of poſſeſſion for twenty years, and then'he was barred by 


the ſtatute of limitations. Sed per Gur., _ IEEE 
Ihe ſtatute of limitations never runs againſt a man, but 


where he is actually ouſted or difleiſed ; and true it is, one 


Ante 192, Co. tenant in common may diſſeiſe another; but then it muſt 
bi 199» 243: be done by actual difſeiſin, and not. by bare perception of 
3 Dig. Sai. profits only (a); but here the difficulty is not ſo t; 
fin, Fo there is no tenancy in common in this caſe, for the heir of 
| the grandſon had the whole by deviſe, and the other is a 


mere ſtranger; and where two men are in poſſeſſion, the 


Tenants in com- law will adjudge it in him that hath the right. A man 


* *Y may be tenant in common by preſcription, yet he may not 


by wrong. e tenant in common by wrong; nor can a man be diſ- 


2 Saund- 116. ſeiſed of an undivided moiety; therefore 3 
of the 


- r Inſt. 195, 196, 


297, 198, ejectment admits nothing; for if a man be ſeiſe 


2 Lev. 27. Can- whole, and makes a leaſe to another of a moie undivided, 


privy f and a ſtranger ouſts the leſſee, he muſt bring his ejectment 


109. 5Mcd 25, Of a moiety z and ſo if they be both ouſted, they muſt 


26, 27. Show. bring ſeveral ejectments. 
342. YC : 


(a) Per Ld. Mansfield, in Fiſher v. 
Praſſer, Cowp. 218., The poſſeſſion of 
one tenant in common, eo nomine, as 
tenant in common, can never bar his 
companion; becauſe ſuch poſſeſſion 
is not adverſe to the right of his com- 
panion, but in 7 gh of their com- 
mon title; and by paying him his 


of his moĩety, the other refuſes to pay, 
and denies his ntle, ſaying, he claims 
the whole, and will not pay, and conti- 


nues in poſſeſſion, ſuch, poſſeſſion is 


adverſe, and ouſter enough. And in 
the ſame caſe it was held, that a jury 
might preſume actual ouſter from an 
undiſturbed and quiet poſſeſſion for a 


ſhare, he acknowledges him co-tenant; great length of time, . 36 years, 
nor indeed is refuſal to pay of itſelf Jie Efpinefſe 456. 1 4. 493. 
Jutheient, without denying his title. 1 Bl. © Rep, 677; 2 Bl. Rep. 690. 
But if, upon demand by che co-tenant 1 Salt. 291 2 


* 


349: 0 11. Blackmore venus Tidderly. 
10 38. n : | MIL Ie, TN 
; | Hill. 3 Ann. B. R. d. N n 
[424 U 3 Ann. B. R 45 Raym. 1099 8.0. NT 
Not guilty with= N zre/pa/e for aſſault and battery, the defendant.plead- 
ln epa. ed n culþ. infra ſex annes, by. miſtake, and not accord- 
Vide ante, pl. 3. ing tos the ſtatute, which is but four years. The plain- 
= 75 * tiff demurred, and after argument it was adjudged an ill 
plea; for if it be conſidered as at common law, there was 
; | 4 | 150 


„„ TEE. CTR OO OI ILSS ß ß Nor pre: HT 


re 


eo A Ad _ my 


2 
1 


1 


uimitations. 1 
no. ſuch plea ; if on the ſtatute, the act is not purſued, Vide fta. 4 Ann. 


c. 16, f. 12. 


* 


and the plaintiff could not take iſſue on it, guad of culp. 
infra ſex annat is an iſſue immaterial; becauſe it may be, 
the jury might find him not guilty infra quatuor annos, but 


guilty infra /ex annes. Judgment for the plaintiff. . | 2 


112. Hide verſus Partridge. 
[Mich. 4 Ann. B. R. 2 Id. Raym. 1204. 8. C.] 


IBE]. was for mariners wages in the Admiralty Statute of fal- 
L Court, and the defendant there pleaded the ſtatute of ropy; A ew --ooht 
limitations, via. that no 'cauſe of actioa accrued within Admiralty for 


ſix years prox” ante tempus mentionat. in libello; and it mariner wagen. 
Quere. Suits for 


was over-ruled there. And now upon a motion for ne N 


a prohibition it was urged, that mariners' wages were x Salk. 3110 35. 
ſuable in the A indulgence only, and not of 5 Mos. 15 
right; that at eommon law, the — would be a good 543. Mod. b 
plea: On the other ſide it was ſaid, the ſtatute extended 424. 8. C. 
only to courts at common law; that it was not pleadable 88 
to a proceeding in the Spiritual Court pro violenta manuum A. Q as, Po 


injefione ſuper clericum : But a prohibition was denied, be- i Chan. Caſes 
152. 2 Chan. 


cauſe the ſtatute was ill pleaded; but the plea was after- 75% EE: © 


wards amended : And Holt, C. J. ſaid, It was ſtrange that 2 Saund. 
the ſame matter, well pleaded, ſhould be a defence in one 124, 126. 
court, and not in another. The ſtatute of limitations is a 3 — wh 
good plea in Chancery; it is true, it is no plea to a ſuit 4 Mod. 105. 
pro violenta manuum, c. but that is, becauſe the proceed- 1 Sid. 465. 
ing is pro reformatione morum, and not for damagesz and : er . 5 
ſo it is at common law, it is no plea to an indictment for Winch. 8. 


treſpaſs, otherwiſe in an action. Adyeurnat. (a) 6 Mod, 238. 


| (a) By tat. 4 and 5 Aun. ch. 16. in fix years after the cauſe of | ac- 
theſe ſuits mult be commenced with - tion. ON 


13. Matthews verſus Phillips. 
[cis and agree Mich, 6 Ann. B. R.] 


D E BT was brought in the Palace Court, and after ſome Aion removed 
proceedings there, the ſix years expired; the de- 5 e e 
fendant ſued a habeas corpus, and removed the cauſe into « 6-4 0 tl 
B. R., where the plaintiff declared de novo, and the de- above, plaintiff 
fendant pleaded, that the cauſe of action did not accrue ears Peru rhe 
within fix years before the teſte of the habeas corpus; arid 3 6x . 
this was held to be a good plea, but that the plaintiff See a Show. 70, 
might reply the ſuit below, and ſhew that to have been * e * 
within the fix years; not that this ſuit was a continuance 5 Nod. 426. 


of the ſuit below, but that the plaintiſf had rightfully and 7 Med. 89. 
| 2 Lev. 166, 


legally purſued his right; and it ſhould not be in the power E 
| . | | of hae a 5 


KR 4 


* 


4 London, and the Cuſtoms thereof. 


265. 2Lord of the defendant to defeat or hinder him of a remedy, 
* age „„ without any default; as where one brings an action be- 
Ball. N. P. 157. fore the expiration of fix years, and dies before judgment, 
Fitzg. 170, 239. the fix years being then expired, this ſhall not prevent his 


executor ®, b 


„ Na. In debt upon an award, the ſtatute of limitations is no plea, 
2 Saund. 65, 67. Nor in a writ de rationabili parte bonorum. Hutt. 109. 
Nor in an action on the caſe for conſpiring to indict, &c. Cro. Car. 163. Nor 
in debt for an eſcape. 1 Saund. 37. 1 Sid. 305. Quzre, Nor in caſe for mo- 
ney levied on a fieri facias by the ſheriff, 1 Mod. 245. Nor to an action for 
a falſe return of reſcous. Smith verſus Robinſon, in C. B. Trin. 8 W. 3. 
rotulo 1819, This note is copied from the MS. Reports of Judge Blencowe. 
For a further enumeration of excepted caſes, wide Com. Dig. Temps. G. 9. 
th vol. zd edit. pa. 339. 0 0 


5::1-2%- London, and the Cuſtoms thereof, 
Moor 576. | ' ; pee | 
5 Mod. 75, 93, DF : 


160, 440. 
6 Mod. 69, 123. 


e tn | | 

6, 210. Cart. | | | 

88 114. — 1. Arnot verſus Brown. 
S. C. 1 Salk, | 8 POET | 
5 Vide poſt. (Mich. 7 W. 3. B. R.] 

9 | 


Court of Alder- FRNOT and Brown were owners of two contiguous 


men's power <= houſes. Brown had lights in his houſe towards Ar- 
concerning new 


Bok not's yard, and Arnot made up blinds. The Court of Al- 
gits, by | 

19 Car, 2. c. 3. dermen, upon 19 Car. 2. c. 3., ordered they ſhould be 
was only during abated; but a prohibition was granted in B. R.; for 


' the rebuilding of non wa 
a hy: * whatever they may do in their inner court by quod permit- 


ping lights, fee fat, where they have power to determine real actions; it 


bonn. 1). is plain that the Court of Aldermen have no power in this 
58. 80. Hob. ſummary way, unleſs by 19 Car. 2. c. 3., and that * 


131. Hutt. 136. them only a temporary power during the rebuilding of the 


ve n city. While the city was rebuilding they had power to 
1 Med. 6s. aſſign lights; but by being once aſſigned, the party gained 
a Lev. 183. a legal title to them, and may maintain an action at com- 
oled 186d. mon law for the obſtruction, and the Court of Aldermen 
en a | 
314, 382, 386. have no farther power. Vide Refduum, 6 Med. 244. 
1 Lutw. 392, 386. , , : | ES 


* 


London, and the Cuſtoms thereof, 1 485 


- ; S8. C. Fareſl. 28. 


— 7 E See 1 Mod. 35. 
2. Domina Regina ver/us Rogers. 8 
e 7 XS: 40 1 5 Mod: 75, 94, 
I Trin. 1 Ann. B. R. 2 Ld. Raym. 777. 8. G 2 5 2 


> U PON a certiorari, the cuſtom of London was return- Cuſtom to "5 

3 „ viz, That if any citizen ſpeaks contemptuous nich by informa- 
words of an alderman, or aſſaults him in the execution of wget peat er. 

his office, an information ſhall be exhibited againſt him in afault and con- 


the name of the common ſerjeant in the Court of Aldermen, temptuous words 


of an alderman 


| and that they ſhould proceed againſt him to fine him; and Renton reg” 
that, at a wardmote held by Sir Robert Jeffreys, the defend- his office, is 


ant aſſaulted him, and ſaid, I have as much to do here as good. Other- _ 


wiſe, if to diſ- 


_ you ; you think ſure you are among your Bridewell birds, but ve | 


bj you are miſtaken ; for which an information was exhibited 
WT by 


the common ſerjeant. Et per Cur. It had been doubt- 3 rl 


We ful if the offence had been by words only, becauſe no in- 78. 1 Vent. 16. 


dictment lay at common law, but he is to be bound to 1 Sid. 65. 


| good behaviour; yet for aſſault he is puniſhable, and that ; Med. 155. 


may be by information there by the enſtom, as well as in 133. pared. 28. 


B. R. by the courſe of the Court, though the . Mod, 124. 
courſe at common law is by indictment. 2dly, The Court Pont» x w 


held, that the information lay in the Court of Aldermen, zap. 3 Keb. 


though an alderman was grieved ; otherwiſe of the mayor, 754» 7145 799» 


811. ' 2 Keb. g 


for he is an integral part, without which the court cannot % 2 Len. 200. 
be held, but the other may be ſevered, and he muſt not 1 Vent. 16, 327. 


ſit; ſo the mayor and aldermen may grant to an alderman, 2 Jo. 229. 


© * A 2 Ero. 5 - Hob. | 
but the aldermen and city cannot grant to the mayor; But 62, f Co. 116. 


| the Court held, that a cuſtom to disfranchiſe for contemp- 3 Cro-73- 


tuous words ſpoken of an alderman void, according Sbeph. Abr. 
5 p | ne OR IN DE a 


l to 2 Lev. 200. | | Ft Corporations 13, 24+ 
{ Cuſtom of LONDON concerning Orphans and Yi gen G. 
| Freemen's Eſtates. vol. 4. 3d edit. 

pla. 284. 


If a freeman of London has no wife, but has children, See 1 Oro. 347. 


| the half of his perſonal eſtate belongs to his children, and 1 Lev. 227- 
. Raym. 4, 116. 


the other half the freeman may diſpoſe of; ſo if the free- 1 Keb. $68 

man has a wife and no children, half of his perſonal eſtate 2 Lev. 32, 130. 
belongs to his wife, and the other half he may diſpoſe 1 Nod. 77, 78, 
of (a). But if a freeman hath a wife and children, one 270 erer 5 
third part belongs to the wife, and another third part to 2 Chinn, Cates 


. | p „ 161. 
the children, and the freeman may diſpoſe of the other 121 


third part. And if ſuch freeman dies inteſtate, the cuſtom ; 9, 285, 310. 


affects only two thirds, and the remaining third is ſubject Ven. 134. con. 


to the ſtatute of diſtributions, and ſo dividing the whole oo Skin. 26, 


(a) Adm. 1 P. Vs. 341, 
C3 85 | into 


I 
4 
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into ninths, four ninths belong to the wife, and five ninths 
belong to the children, 1 APSS „„ 
cuſtom extends Tf a freeman of London has two ſons, and the eldeſt ſon 
| only to nem dies leaving a ſony and then the freeman dies, the grand- 
grandchil- 8 : . a 
dren. child, though in law a repreſentative of the ſon,, "2 ne- 
5 ver was advanced, has no part by the cuſtom; for the cuſ- 
tom of Lond extends only to the children, and not to the 
grandchildren ; per Northey.; and ſo it has been certified 
1 by the recorder into Chancery. 
Hotchpot ex. If a freeman of London has but one child, and he has 
tends only 8 received ſome portion from his father, atid the father dies, 
Ven. % leaving this child and a wife, the child (hall have his full 
2 Was. 526. orphan's part, without any regard to What he has already 
received; for that advancement in part is only to be brought 
into hotchpot with children, and not with others. Per Sir 
p LT CSS EG - 
r If a freeman of 1 5 of his children 
undertheratner's with a portion; yet if it appears what that portion wis by 
u ch here. any 0 winder tha Fs hatid, or by cke facher will, 
ceived, the Court or his marriage- ſettlement, and by the faid will or ſettle- 
POT ment it is ſaid, that the ſaid portion is or was in full of 
vancement; or his child's part by the cuſtom ; yet this child ſhall come in 
not, Vern; 89, for the cuſtomary * part of the reſt of the father's perſonal 
NG ne eftate, bringing the portion already received into hotch- 
of parliament ng Bl 8 N Fe ip eek > Ps . ha, ah 
17-Geo. 1. by pot; otherwiſe it is, If it does not appear under the father's 
which poveris Fand what the advancement s. 


IS of perſonal eſtates by vill. 
14271 Jt 
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& ec, Lunatic, Ideot. 
8 Co. 170, 9 Co. | I Rs We 
12 5 7 


1. Hard's Cafe. | 
(Mich, 8 Will. 3. B. R.] 


MaintainaBle by 8 IR Bartholomew Shiver moved to quaſh a& order of 


_ Hou _—_ juſtices, for removing an ideot to the place of the laſt 


ted, not where legal ſettlement of his father, comparing it to the caſe of 
born. Vide poſt. a baſtard, who is to be 1 the pariſh where he 
g3H 455: 33 bf is born. Sed per Holt, C. J. The father of an ideot ought 

$1. Mod. Caſes to maintain him, and if he cannot, the pariſh or place 


7s where his father is ſettled. There is no difference between 
an ideot and any other poor child. The caſe of a baſtard 
5 differs, 
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Mandamus. 


differs, for the eaſon of that is, becauſe he has no father, 

or-rather none that the law looks upon as ſuch; and there- 
fore, till 18 Eli. 3 the pariſhes] where they were born 
were bound to maintain them, Auer. 


2, Thompſon verſus Leach. 
lun 9 Will 3+ B. R. 1 Ld. . 8. C. Gave: 


A. Tenant for life, being non compor, with A to 
his firſt ſon in tail, remainder to B. in fee, ſurren- 


1 | dered by deed of ſurrender to B. before he had a ſon; 


this deed of ſurrender was held abſolutely void, and the 
contingent remainder not deſtroſed. 


427: 


8. C. _ 56s, 
576, 675. | 


His deed is void. 
Vide Lutw. 
1188. S. C. Eq. 
Ab. 178. p. 3. 
3 D. 164. p. 13. 
3 Salk. 300. 

1 Show. 296. 


Caſes B. R. 175. | 3 Mod. 296, 301. 3 Lev. 284. Caſes ini Part. 150. 2 Vent. 198. Comb. 


| 428, 468. Cacth, n 25%, 435- Holt 3577 623, 665. Fearne 467, (243). 


— 


Mandamus. 


1. Anonymous. 


Mich. 8 win. 3. B. R. 8. C. 1 Ld. Raym. 125% by t the 
name of Green v. Pope.] 


I N an ation on the caſe in the Common Pleas, for a falſe 

return of a mandamus, judgment was given for the 
plaintiff upan demurrer; and now Serjeant Pemberton 
came into B. R. and prayed a peremptory mandamus ; but 
it was denied; for per Holt, C. J. Every mandamus recites 


[428 ] 


65, 75, 91» 1197 
123, 148, 187, 
162. 2 Lev. 14, 
18, 238. 3 Lev. 
309. 1 Mod. 82. 
3 Mod. 265, 

332, &c. 4 Mod. 


233, 234, 260, 
See 


281, 3 


. 430, fl. 6 


No peremptory 
mandamus upon 
an action for a 
falſe return 
brought in C- B. 
8. C. 5 Mod. 
316, Comb. 


the fact, prout conflat nobis per recordum. How can we ſay 400, 419. Holt 
that, in "this caſe, we cannot take notice of the records of 43% 
s Common Pleas ? 

re. 


You might have brought your action 
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mons is no ob- 


428 = Mandamus. 


2. Dominus Rex verſus The Mayor and 
Burgeſſes of Wilton. 


Mich. 8 Will. 3. B. R. 8. C. 1 Ld. Raym. 225., by the 
. + : name of Rex v. Chalke.] 20 5 


Want of ſum- A Handamus ifſued to reſtore Elias Chalk to the place of 
je&ion, if the a burgeſs of Wilton, to which was returned a cuſtom 
perſon appeared for the mayor and burgeſſes to remove for miſbehaviour: 
and was heard. They then ſet forth ſeveral inſtances of miſbehaviour ; and 
8. 8 M3. that he being thereupon fully heard to all that was objected 
255, 257+ Bur. in the common council of the mayor and burgeſſes, and it 
8 being fully proved upon him, they turned him out. It was 
objected, that it was not ſaid he was ſummoned. Vide 
Style 51, 446, 452. 3 Bulft. 189. 2 Keb. 489. Per Cur, 
The end of the ſummons is, that he may be heard for him- 
ſelf, and therefore where he has been heard, want of ſum 
mons is no objection ; but this was afterwards determined 


on other objections. 


vides Mod, 3. Dominus Rex verſus The Mayor, &c. of 
„e, RES, 
(Mich. 8 Will. 3. B. R.] 
Where an officer A Menu iſſued to the mayor and commonalty of Ox- 
e went ford to reſtore Slatford to the office of town-clerk; 
poration does not they returned their charter of incorporation, which gives 
rely upon their them power to Chooſe a diſcreet perſon to be town-clerk, 
power, but return to hold at the will of the mayor and aldermen : the 13 


iſ . ; 
aa Care. 2. Hat. 2.5 and the ſtat. of V. & M. about taking 


ficient, peremp- the oaths, and that the office of town-clerk being & void, 
ory mentamus they choſe S/atford, and that he took the oaths of office 
* caram nobis majore & ballivis ; but did not coram nobis majo- 
[ 429 ] re & ballzvis take the oath of allegiance, per quod his office 

Ye became void, & ed ratione, &c. Upon which theſe three 
points were ſtirred and ſettled : . 


1 Vent. 82. 1ſt, Whether the EY that comes in is to take the 


VideRaym. 212, _- 1 2 ; ; 
2 am 46 oaths at his peril, or they are to tender them, and if he re- 


2 Show. 68, 475. fuſed, whether it muſt not appear upon the return? Er 
e 233, per Cur, He muſt take them at his peril; the magiſtrate 
5 Mod: 433, need not tender to him, but he muſt tender himſelf to the 
433, &c. magiſtrate, and demand them; and if it be refuſed, muſt 
11 113. ſue a mandamus, and the magiſtrate is puniſhable (a); if 

3 the law were otherwiſe, it wopld be in the power of the 


magiſtrate to elude the act in 'favour of the party. 


(a) If he does not tender them ex officio, Per Holt. Cumb. 419. 
N e 2dly, Whethe 


- 2dly, Whether it be enough to ſay, he did not take the 
oaths before them? And this was held naught; for two 
juſtices 1:ave a power to adminiſter the oath, and he might 
take the oath before tem. 
Zaly, Whether a perſon, that was only tenant at will 
ſhould have a . mandamus? Et per Cur. We do 
not determine whether therè ought to be a good cauſe, or 
not, for ſuch removal; but ſuppofe it may be without 
cauſe, yet ſtill they muſt determine their will: Now they 
do not return a determination of his office by their will, as 
the reaſon: why they do not admit him, but the ſpecial, 
matter of his not taking the oaths ; therefore, ſince his of-, Str. 674 
fice continues, and this excuſe is inſufficient, he ought. to 
be reſtored. A peremptory mandamus was granted. Vide 
Serjeant Whitacre's caſe. 3 
4. The Mayor of Coventry's Caſe. 
IEill. 9 Will. z. B. R.] gar 


A Hotion was made for an attachment, for not returning The firſt writ 

an alias mandamus, Et per Holt, C. J. In caſe of a ae dey 
mandamus out of Chancery, no attachment lies till the pla- ee 
ries, for that is in the nature of an action to recover da- 434. Skin. 669. 
mages for the delay; but upon a mandamus out of this PA. 485. 
court, the firſt writ ought to be returned (a); yet an at- | 
tachment is never granted without a peremptory rule to 
return the writ, and then an attachment goes for the con- 


tempt; and in this caſe a peremptory rule was made. 


(a) This is expreſsly required by ſtat. g Aun. ch. 20. f. 1. 11 C. 1. ch, 4. f. 9. 


5. Dominus Rex wver/us The Mayor, &c. of [ 430 ] 
Mich. 10 Will. 3. B. R. 1 Ld. Raym. 391. S. C.] 
147 NDAMUS to reſtore J. S. to be one of the Cuſtom to re- 
common- council houſe; the defendants returned, <= libitum, 
1 ; g | . 2? good, but that 
t they were an ancient corporation, and that the king muſt be returned 
by his letters patent, reciting their cuſtoms, amongſt poſitively. See 
which was this of electing perſons to be of the common- 204, 34, 2% 
council houſe, and removing them ad libitum, did grant 250 to &c. 
and confirm all their liberties, cuſtoms, Ec. and that they Rm. 235,430. 
by force of the ſaid cuſtom time out of mind uſed, & fe- 290:432 impede. 
cundum formam literarum patentium prædict. did remove 2 Keb. 72 
him: And firſt, it was agreed, that the eſtate, whether by © 
cuſtom or charter, has this condition annexed to it, that 
the 


the corporation might difplace him at- will, without af- 
| Ggniing any cauſe; but this differed from the cafe of the 
recorder of Bath, who was appointed by the commiſſion- 
ers for regulating corporations: By their cuſtom they were 
to chooſe one learned in the law tor a recorder; the cor- 
poration turned out the Lord H., and returned, he was 
not learned in the law: and held good; for whoever put 
him in, he maſt be ſo qualified by the cuſtom, and he 
might bring an action for a falſe return, if he be a perſon 
learned in the laws. 2dly, This return was held naught, 
becauſe it did not appear that the corporation had any ſuch 
| f power, but only by the recital ; whereas they ſhould have 
5 returned, they had fuch a power poſitively (s).—n 
(a) In Ld. Bruce's caſe, 2 Sir. 819. was not neceſſary to allege in the re- 
the Court ſays, The modern opinion turn to a mandamus, that the corpora- 
has been, that a power of amotion is tion at large had a power of amotion. 
incident to the corporation» The It ſhould, ; one be obſerved, that 
ſame doctrine is recognized in the thoſe caſes related to removals for cor- 
King and Richardſon, 1 Bur, 517., and porate offences, and not to removals 
in the King v. Lyme Regis, Doug. ad libitum, 
148. it was ruled accordidgly, that it | 


6. Anonymous: 
| [Hill. 10 Will. 3. B. R. 
Role to inſpect A Mandamus was granted to admit * S. mayor, It 
13 was moved, that the mayor in poſſeſſion might 


return, denied, have a rule to ſee the charter, that he might be able to 
before an action make a return; for the other who had ſued the mandamus, 


ies eee - — 


_ bag was not rightly elected: But it was denied, for he may 
: return that; and in an action for a falſe return, ſhall 


HOTEL HSI La 


have a rule to fee the charter and take a copy; and it was 
ſaid, that the Court were always upon that difference (5). 


(3). On a rule to new cauſe why Rex v. Halliſter, Rep, Temp. Hard. 245. 
there ſhould not be an information in the Yide Rex v. Hoſtmen of Newcaſtle, 
nature of a guo warrants, the Court Str. 1223. Rex v. Purnell, 1 Will. 
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A made a rule for the defendant to in- 329. Rex v. Bridgeman, Str, 1203. 
i; ſpect the charter and corporation books. * | 
Jl PL. 7. Buckley verſus Palmer. 
1 242233236, r 2. B. R 
5 wt 1% Raym. [Trin. 11 Will. 3+ B. R.] 

.3Y 305. | 


After the return A N action was brought for a falſe return, and a verdict 
— A was for the plaintiff, and a peremptory mandamus 
is of right, See was moved for, and oppoſed, becauſe it was a hard verdict, 
© Mod, 152, Oe. Et per Holt, C. J. When an action is brought for a 


falſe 
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falſe tetord, and that is falſified, we cannot fefiife' a Information for 
pereijtoty wandt. Sed nete, This tnetion' eatmot be Canter. ag. 
made till four days are paſt after the retürn of the Pen, S. C. Hot 406. 
becauſe the defendant has 1 long to th6ve in arreſt of See 1 Salk. 2% 
F nn On 
From do ba Sedo ont, f 
WO 5 li 6 fo!” Con Mhindarkil b. 6. fü vd. 29. Kr 48. 


1 


Burgeſſes of Malden. 
[Trin. 11 W. z. B Re 1 Ld, Raym. 181. 8. C. 


Mandomus iſſued; reciting pad cum they ooßht tb where e, 
Aran by 2 ACAT, 


8. Dominus Rex , verſus The Bailiffs and 


7 


been bailiffs for three years before, ide they were cum fernt fam c. 


manded to ehioofe. They returned their conſtirurion by unt, it oh 


arid e ha _ 4: to the top" 
letters patent to be, to chooſe two ex alma, and that —_— = — 


| they had chofen two ſecundum for mam & ictum litrru 1104. 34% 122, 


rum patentium generally; ' and this was held nauglt, for 2 36, 233. Poſt. 
they ought to deny their conſtitution to be as is mentioned pl 16. Ora * 
in the writ, or ſhew a compliance with the writ ; whereas WO TIM 
they have acted according to a Gnſtitiition ſet forth in the 

return different from the writ, and do not deny the ſup> _ _.. . 


poſal of the writ; wherefore a petemptory mandamus wn 


granted, 
e tte ies dt] 1 
9. Dominus Rex verſus The Mayor, &c. 8 


Was granted to the mayor, bailiffs, and directed to e 


1 burgeſſes of the town of Abingdon: The mayor „„ 
ide a Nd ied 8 1 . Nis 2 
tending to move to have þ filed; and now a motion was ene mig make 
made to ſtay the filing of it, upon ſuggeſtion; that this aro. | 
return was made by the mayor and minor part of the difavow ; but he 
bailiffs and burgeſſes, and againſt the conſent of the greater is puniſhable, if 
number, who would have obeyed the writ; and therefore * rang N 
they prayed they might diſavow this return and put in jority. Vide 
another. Et per Holt, C. J. Where a writ is directed to boſt. 479, 699, 
a ſingle officer, as a ſheriff, and a return is made by a [ron Jonas 
ſtranger, without his privity, he may any time that term Comber. 47, 


wherein the writ is returned, come in and diſavow it, but 213. 6 Mod. 
133. Rep. B. R. 


not after the term. Dy. 182. But in this caſe, where Temp. Had. 


the writ is directed to ſeveral, and the mayor, who is the 188. 
moſt principal and proper perſon, returns and brings in 
the writ, it is not fit that we ſhould examine upon affi- 
7 2 davits, 


- 


4 pqpandamus. 


davits, whether there was the conſent of the majority. 

We will take it, and leave you to to puniſh the mayor 

for this miſdemeanor, if he be guilty; for it is a great 

crime, which will not only merit a heavy fine, but a 
peremptory mandamus will be granted, if the return be 

5 6x falſified, If they were all equal parties, this might be 

[ 4321 another caſe: The return was filed, and at the ſame time 

leave was given to file an information againſt the mayor. 


10. Dominus Rex verſus The Mayor, &c. 
er of Norwich. Y 
[Hill. 11 Will. 3. B. R.] 


A Mandamus was granted to the mayor, &'c. of Nor- 
wich; it was moved, that the ſenſe of the mayor 
differed from the majority of the corporation, and that he 
4 85 would execute the writ, whereas the corporation were for. 
Carth. 500, 501. returning an excuſe, ..{9c.;. and they prayed, that the 
mamaypor might be ordered to deliver the writ to the reſt of 
. . the corporation : Sed non allocatur; for he is the head and 
Vide 2 Bur.798. principal, and take your courſe againſt him (a. 


25 Which may be by way of information, prout ſupra, | 


8. C. poſt. 436. 
Holt 444. 


Pott. 699. 11. Dominus Rex verſus The Mayor, &c. 


of Abingdon. 
'  [Paſch. 12 Will. 3. B. R. 1 Ld. Raym. 559. S. C.] 


wr =p A. A Mandamus was directed mafori ballivis & omnibus princi- 
ny = ibus burgenſibus burgi de A. (except R. and S.), ſettin 

NG. = rk che a 60g and that K bd S. were 0 ga bo. 

ſacrament with. 3 * choſen bythe commonalty to ſtand and ſerve for mayor 

mY year t. for the enſuing year; and that they were to chooſe one of 

Recos was them, ideo they were commanded to elect one of them ac- 

void, and be is cordingly. They returned the ſtatute 13 Car. 2. /ef. 2. c. 10 

2 * 1 and that within twenty years, prox. poſt 25 March 1663. 

4 Mod. 233, X. & S. fuerunt electi burgenſes principales, and within a 

3 72, 118. year before their election had not received the ſacrament, 

* be.. per quod electis eorum vacua devenit & non ſunt principales 

2 Show. 68, Gurgen/es ; and this return was held naught: 1ſt, The 

1 Saund. Court conſidered it without the laſt words, et non, c. 

7 And as to that the Chief Juſtice ſaid, the writ ſuppoſes 
them to be burgeſſes, and ſo the Court muſt intend them; 

and this is not anſwered by the ſpecial matter of the return, 

which ſhews only that he was once elected, and that was 

a void election; whereas he might qualify himſelf and be 

choſen again; and here is nothing to exclude the intend- 

ment of a ſubſequent election, which is according to the 


ſuppoſal of the writ. | | | 
15 | 2dly, The 


D 
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We 


Mandamus. 1 
Adly, The Court conſidered it with the laſt words, and Return muſt be 
' held the ef n ſunt principal. burgenſes, &c. to be only part fager. Vide 
of the concluſion or inference; and the Chief Juſtice ſaid, ante 430. pl. 5. 


&c. ib. poſt. 


the law requires the moſt exact certainty in theſe caſes, Bord 
becauſe the party caunot traverſe nor interplead (a); and KK 5. 


it is not enough to offer a matter, ſo that the party may 


able to falſify it in an action; but the matter muſt be ſo 
alleged, that the Court may be able to judge of it and de- 
termine, whether it be a ſufficient cauſe, or not. If the 


matter ſet forth in this return had been ſo alleged in a plea - | [ 43 3 ] 


in bar, the plaintiff might have replied a ſubſequent elec- 


been a ſubſequent election, 


(a) By ſtat. ꝙ Ann. ch. 20., the er- 
ſons ſuing the mandamus may plead to, 


or traverſe all or any of, the material 
facts contained in the return; to which 


plead, take iſſue, or demur. In Rex 
v. Lyme Regis, Doug. 148. Lord 
Mansfield ſays, he takes it to be ſettled, 
that the ſame certainty is required now 


as before that ſtatute; though at firſt it 


the pure making the” return may 


tion: Ergo this return is uncertain, for there might have 


might have been otherwiſe determined, 
becauſe the reaſon was not the ſame. 
Buller, J. ſaid, that a certainty to a cer- 
tain intent in general is all that 1s re- 
quiſite z which means what, upon a fair 
and reaſonable conſtruction, may be 
called certain, without recurring to poſ- 
ſible facts which do not appear. Fide 
Rex v. Mayor of Liverpool, 2 Bur. 731. 
Rex v. Bailiffs of Morpeth, 1 Str. 58. 


12. Dominus Rex verſus The Mayor, &c. of 
Rippon. 5 


[Paſ. 12 Will. 3. B. R. 1 Ld. Raym. 563. S. C. 
AD Us was directed to the mayor, alder- Return of u re- 


men, and commonalty of Nippon, to reſtore Sir 2 3 mow 
nathan Jennings to his place of alderman of Rippon; they 10 ai election 
returned themſelves to be incorporated by another name, of another into 
viz. mayor, burgeſſes, and commonalty; and farther, that — . 
Sir Jonathan Jennings, at ſuch a time, at an aſſembly of 1 Lev. * 
the corporation, came & perſonaliter libere & debito modo re- 2 Show. bs. © 
Aſignavit his office, declaring he would continue to ſerve no 9 
longer in that office; whereupon they choſe another in 
his room: And this declaration in a corporate afſembly-. 
was held good, eſpecially ſince the corporation accepted it, 
and choſe another in his place; but till ſuch election he 
had power to waive his reſignation, not afterwards (5); 
and whether a deed was neceflary, or not neceſſary, is not 


material, becauſe they have poſitively returned quod refig- 


navit, which is falſe, if a deed was neceſſary, and there 
Was none. Alſo the Court held the writ naught, becauſe Carth 5or. Poſt. 
at was directed to the corporation by a wrong name; but 7. Str. 55+ 


(5) Vide Rex v. Mayor, Ec. of Cambridge, Cowp. 532. 
| | DO refuſed 


— 
NEW ri 180 


iy — 2 — _—_ far the le ran of 
| * ; ee * be, nee r 


1 "The Caſe. of Andover: | 
Mich. 12 Will, 3. B. R. 


bo Iv: K* VE perfor cannot have one writ of es Ws he 
cn, we reſtored; for though the end of the writ is to do juſ- 
reſtore. see tice, 7 the foundation is che wrong in turning them out, 
5 Mod. hy po an turning out of one is not the turning out of an- 
— 4; ham #4 — 27 nor can ſeveral perſons join in an action on the 
Comber. 397. caſe for a falſe return. Per Holt, C. J. | 


Jes Mod 
e 360, 281, 364- ON +. - Holt 441. 2 Bl. Rer. * Str. 578. 


"Ws 4 * 
$&7 -1 


Ins Domina nw verſus 4 and 
Maddicot. 


© [Mich 1 Ann. B. R.] 


modo elect. not = 144 N DAMUS to ſwear A. and B. churchwardens, 
2 7 ſuggeſtin 54 that they were debito modo electi: The re- 
faggot, os, turn Was, 9 B. nun elefti fuerunt debito modo. It 
modo. $, C. Was objected, that it ought not to be debito modo ; and it 
Far. 83. Holt ought to be in the disjunctive, nec corum alter elect᷑. fuit. 
Sed pen“ Halt, C. J. it was reſolved, iſt, That one cannot 
Med. a. be {worn upon this writ ; for either both were choſen, or 
.Cunth. 270+" che vrit is miſconceived (a). adly, Where the writ is to 
4405. 2 ſwear one delito  eleZus, quod non fuit debito made elect., 
. * Str. 2 ag. ia a good return, for it is an anſwer to the writ; but where 
3 com. it s to ſwear one leur churchwarden, there god non fujt 
0 B. 5. Aahite dei Wa is naught, becauſe. it is out A ſhe writs 
br 30 Py | and evalive 
BEM Z | * 1 contr. 2 Ld. Raym. 1008. 


bl S. 
o 


— "SS, Anonymous. 
[Mich. 4 Ann, B. R. 


How many days Ml the firſt. da f his | 
3 e y of this term, vis. That if 
— m_ A the corporation to which the «term, is ſent be 
7 8 Pal. 455. above forty miles from Landon, then there ſhall be fifteen 

FT $2 ov yn the tefte and the_return e | 


(3) The © here meant was pro- Jur. de 8 Str. 407. It a 


duced in the caſe of Rex v. Maj. c io be fourteen, and nat % as 
ere 


f - 


of mandamut : but if but forty miles, or under, but eight 5 
days only: And as to the alias and plurier, they made o 5 
rule, but would conſider of that, and that the writ ſhould 18 hh 
not be teſted before-it.was granted by the Court; ſo that 8 

| the alias and pluries may be made returnable immediate, as 
they uſed to be: Alſo the Court ſaid, that at the return of 
the pluriar, if no return was made, and there was an afſi- 


out hearing counſel to excuſe the gantempt. 
here ſtated. 


ev : 7 = 


1 had the worde 4 to be ineluſive, and che other excluſive; 
minus; | Accordingly it was ruled fo; that a writ 22fed the 14th may be 
in the ſaid caſe in / Sa that fourteen ret urnable the 28th. : 


days was the proper time; the one 


16. Domina Regina benin The Bailifſs, &. + | 
| of Ipſwi c. 3 5 


 [Serjeant Whitacre*: Caſe, Hill. 4 Ann. B. R. 2 Ld. Raym. 
3 11233. 8. C.] 5s 2 8 


A Handomas was directed ballivis, burgenſibus, & com- Variance be- 
| EX mwnitat. ville de Gippo, to reſtore Serjeant Whitacre een the in che 
to the office of recorderſhip ; the return was, re/ſpon/io hal- name of the cor- 
livorum, burgenſium, & commun. ville de Gipwico, five. burgi poration. ' Vide- 
:Gipwici-patet, "Wc. not ballivi, &c., return the conſtitution 2 p 
ſo and ſo; and that the recorder is amoveable pro male- 1 Salk. 145, 
gefturis per ballives & burgenſes vel major. partem eorum quo- 146, 151. 1 8d. 
rum ballives duor eſe volumus : Then they ſhew Serjeant * a% 
-Wihitacre choſen to continue ad libitum, and that at ſucha rey. pf, Q 67. 
ſeſſions of the peace the ſerjeant hud-notice, but did not Hol 443, 445- 
attend; and that baving notice to anſwer, he appeared — 
and anſwered, and by the bailiffs, burgeſſes, and common- 
alty, (the bailiffs being then prefent,) he was turned out of 
his ſaid office, Et witerius certificamus quod inhabitantes ville 
pred. nunguam nuncupati fuerunt per nomen ballivorum, 
burgenſ., & com. ville de Gippo, &c. This caſe pended 
long, and was often argued upon ſeveral objections; and, 7 
1ſt, The Chief Juſtice held, that Gippus and Gripwicus _ l 
were different names, ſo that the writ was miſdirected; n 
but then they ſhould have returned the ſpecial matter a- © 
cordingly, and relied upon it; for that now they had ad- [ 435] 
mitted themſelves to be the corporation to whom the writ Es 
was directed, by returning executio, &c. And a corpora - 
tion may have ſeveral names; and here it being ſtarted, 
| Whether a corporation ſhould loſe its old name by a new 
charter ? the Chief Juſtice ſaid, It would, where the new 
charter altered the very conſtitution in the integral parts of 
it; as if bailiffs and burgeſſes are made mayor and alder- 


3 


* 
- 


435 | Mandamus. 
men, or mayor and burgeſſes, or where an abbot and con- 
f vent are tranſlated into a dean and chapter; but if the bai - 
Hard. 504 liffs and burgeſſes villæ de Gippo accept a charter, conſti- 
tuting chem bailiff and burgeſſes ville Gipꝛuici, and giving 
them farther privileges, and that they ſhall be ſo called ; 1 
this is a new name only, for the old corporation remains 
x Sid. 461. in the integral parts of it. Powell being not ſatisfied in 1 
2 Cro. 5 the firſt point, it vaniſhed without reſolution, by diſcover» 
_ 1 ing that Gippo in the latter end of the return was with a 
1 Vent. a. daſh, and in the writ without, ſo that then it was not ad 
Kai idem. 2dly, The whole Court held, that though the bai- 
liffs were only ſaid to be preſent, they ſhould be intended 
to be conſenting, either actually, or as included in the 
Non-attendance major part. 3dly, That the recorder (a) is bound to attend 
® good er, yn and afliſt at the ſeſſions to direct the corporation in the 
forfeiture oder. proceedings of juſtice, and that his office being à public 
Bur. 1999. De · office relating to juſtice, non-attendance is a good cauſe of 
| of notice? '® forfeiture. Athly, Though the ſummons or notice Ser- 
en Zn da jeant Whitacre had to anſwer this charge ſet no time when 
Str. 261. e ſhould appear, yet his appearing and anſwering cured 
the defect of notice in the time, and would have cured 
want of notice of the charge. Palm. 453. For though a 
man ought to be prepared, and have convenient time for 
A motion muſt that, yet he may waive this benefit if he will; but in this 
be for the matter caſe, his notice was to anſwer his non-attendance at a ſeſ- 
* ſions of ojer and terminer, and therewith he was charged; 

7 whereas he is turned out for non-attendance at a ſeſſions 
of peace, and indeed anſwered to that, though not charged 
therewith; which the Court held incurable and fatal, and 
ordered a peremptory mandamus, and that it ſhould be di- 

rte rected according to the firſt writ, via. Villa de Gippo, and 

mauſtt not differ; and though Mr. Raymond objected to a 
peremptory writ, becauſe he was only recorder ad libitum, 

Ante 62 . (1 Sid. 14.) non allocatur ; for the corporation have not re- 
turned that; they have relied upon his miſdemeanors, 
and not upon their power. gi | TER 


ans a0 Keds nA oo ac n 1 1 


(a) In the caſe of the King v. the neglect, a wilful refuſal. But it is 
Corporation of Wells, 4 Bur. 1999., it otherwiſe with reſpect to a fingle in- 
was held, that a general negle& or re- ſtance of omitting to attend, when no 
fuſal to attend the duty of a recorder particular buſineſs was expected, nor 
i a reafon of forſeiture; a determined in fact happened, | | 


4 * 


% 


"at aw MB Bb dS © co i CES Mi wo 


- Pandamus, 


Aldermen of Norwich. 8 
pat. 5. Ann: B. R. 2 1d. Raym: 1244. S. C.] 


N N DAM Us to admit Danch to be an alderman 
8 of Norwich; they returned the charter of E. 4. 
Quod aldermani onerentur & exonerentur prout in London. ; 
and that in London, if a perſon be elected alderman by the 
ward, the Court of aldermen may refuſe him; and that D. 
was elected by the ward, but refuſed by the mayor and al- 
dermen, becauſe he had not received the ſacrament infra 
annum tunc prox. antecedent. electionem ſuam ; and that he 


= was turbulent and factious, and procured his election by ff 


bribery ; et quod non fuit electur. The Court agreed that 


lified, or not elected, had been a good return; but the 
Chief Juſtice queſtioned whether bribery would vacate the 


öt ing the adminiſtration of juſtice, and within the ſtatute 
H. 6. Alſo the whole Court agreed, that as ſoon as D. 


aldermen did not chooſe, (having but one perſon ſent 
them,) but approve; and that before approbation, the elec- 
tion was complete; as a preſentation is before the biſhop 
approves a clerk ; or as a nomination is a perfect nomina- 
tion before the other preſents. It follows then, that this 
return is repugnant, and the Court cannot tell what to be- 
lieve ; for at firſt they admit an election, and avoid it; and 


remptory mandamus was granted (a). : 


was choſe by the ward, it was an election, and that tlie 


yet at laſt they return, there was no election at all. A pe- 


436 


17. Domina Regina ver/us The Mayor and 


Several matters 
may bereturned, 
but they muſt be 
confiſtent, Vide 
poſt, 586, 589. 
I Show. 180. 

3 Lev. 46. 
Lutw. 130. 
Mod. Caſes 211» 
3 Mod. 114-' 
An:e 432» S. C. 
olt 444. 


ſeveral cauſes might be returned, and that either, not qua- 


election, becauſe it did not appear to be an office concern- 


Election in one 
body; appro- 
bation in ano 
ther. 


(a) Return that the perſon was 
not elected; and alſo that it was ne- 
ceſſary ſor perſons elected to be ap- 
proved by the lord of the manor, 
which he was not, is good and con- 
ſiſtent, Wright v. Fawcett,, 4 Bur. 
2041. So a return that the party was 
not duly elected, and that there was a 
euſtom to remove ad libitum, accord- 
ing to which he was removed; for he 
might be in poſſeſſion de facto, and 


Vol. II. 


either ground would juſtify his re- 


moval þ Rex v. Churchwardens of T aunt 
ton, Cowp. 413. Where two cauſes 
returned are inconſiſtent, the whole 
muſt be quaſhed ; becauſe the Court 


cannot know which to believe; and it 


is an objection to the whole return. But 
if, of cauſes not inconſiſtent, ſome are 


good and others are bad, the Court may 


quaſh the bad, and ſend the good to 
trial, Rex v. the Mayor of Cambridge, 
2 T. R. 456. Viae Rex v. ihe Mayor 
Tord, 5 T. R. 66; , 
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18. Domina Regina ver/us The Mayor, &c. of 
r 
fich. 6 Ann. B. R. 
Wet to one to M144 NDAMUS to the mayor, aldermen, and capi- 
cammand ano- 4 tal burgeſſes of Derby, viz. Whereas A. and B., &c, 
nv, removed the party complaining from his office of burgeſs, 


act, ill. Vide | ; 
pole. 489. pl 51. commanding them to command A. and B. to reſtore him, 


Be 7 
8 


493˙ pl- 6 was quaſhed ; for it is abſurd that the writ ſhould be di- 
PEEL rected to one perſon to command another. 
— 43. 139. Anonymous. 5 | 
Several ought - 2 — went to reſtore nine perſons to the place 
not IT and office of common council- men; the conſtitution 
A. 2 Lev, 2), Was returned, and that theſe nine were debite amoti. Holt, 
288. 5 Mod. 11. C. J. The writ ought to be quaſhed ; there ought not to be 
_ 209+ nine perſons in one writ z the amotion of one is not the 
A 5 5 8 1j. amotion of another; their intereſts are ſeveral, and they 
2 Saund. 116. may have been removed for ſeveral different cauſes; one 
8 for one fault, and another for another. How can we 
pe” Ref + grant a joint reſtitution to them? Eyre was of the. ſame 
opinion. 6 1 : 5 
—ů— — * — ev — 4 
: = | 4 oY 50 
[4377 Marriages. 
See 3 Lev. 364, 8 
376, 411. | ; | TEE 
2 a + | 4 
e — * IX debt on a bond, the defendant pleaded ne ungut ac- 4 
 unques accouple * conple in loyal matrimony ;. plaintiff demurred, and had t 
| 2 no . * judgment, for it alters the trial; inſtead of trying per pair, t 
1 Ler. 4. 1 Sid. it puts the trial on a certificate from the ordinary; and, x 
13, 64, 387. 2dly, It admits a marriage, but denies the legality of it; * 
i AF 5 whereas a marriage de facto is ſufficient, and, whether le- | 
8 11 gal or not legal, is nowiſe material. | 1 | 
— . \ "wh . N W bor 


- Parriages; 


2. Jeſſon verſus Collins. 
Sd; 4 7, 59 3 
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R. King moved for a prohibition to ſtay a ſuit in the 

Spiritual Court, upon a contract of marriage per 
| that the contract was in fact 
h, if not performed, the party 
Holt, C. J. ſaid, that though 


N 


verba de preſenti, ſuggeſtin 
r verba de futuro, for wh 
had remedy at common law. | . 
it were per verba de futuro, yet it was a matrimonial mat 

ter, and the Spiritual Court had juriſdiftion z and this was 
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6 Med. 1 85. 8. C. 
Holt 158. 


Contract per 
verba de ple 
ſenti, or de fu* 
turo, equally 
cogniaab e in the 
Spiritual Court, 
and their ſen- 
tence binding. 
Vide 3 Mod. 
165. 5 Mod. 


the great objection againſt actions at law, when firſt £11; Z Lav 15, 


brought up in theſe caſes 5 but in änſwer to this it was 
Held, that the reniedy in the Spiritual Court was waived 
by betaking himſelf to damages for the breach: Alſo he 
ſaid, that a contract per verba de præſenii, was a marriage, 
| you, : You and I are man and wife ; aud this is 
not releaſable : Per verba de futuro; I will marry you. 4 


| VIZ TI mars 


16, 6 Mod. 155, 
172. 5 Rep. 51. 
3 Lev. 65. 

I Salk. 24z 25. 
3 Lev. 6g. Vi. 
Lutw. 68,78,79« 


-2 


„, &c., which do not intimate an actual 


Promiſe to arty 1 | 
marriage, biit refer it to a future act; and this is releaſ- 
able; and as it is releaſable, the party may admit the 
"breach and demand ſatisfaction: He alſo ſaid, he remem- 
bered this caſe upon evidence; aſſump, in conſideration 
that the plaintiff promiſed to marry the defendant, the 
defendant promiſed to marry him; upon evidence it was 


14331 


romiſe; yet the defendant pro- 4 


proved, that there was'a 
- ducing a ſentence in the Spiritual Court, in diſaffirmance 
of that contract, it was held good counter-evidence, and 
the plaintiff was nonſuit. A prohibition was denied. 


3. Wigmore's Caſe. 
© (Mich. 5 Anti, B. R.] 


HE wife ſued in the Spiritual Court for alimon 
fact, the huſband was an Anabaptiſt, and had a licence 
from the biſhop to marry, but married this woman ac- 
to the forms of their own religion. Et per Holt, 
y the canon law, a contract per verba de præſenti, is 
a | e you to be my wife : So it is of a con- 
tract per verba de futufo, viz. I will take; &c. If the con- 
tract be executed, and he does take her, it is a marriage, 
and they cannot puniſh for fornication, Upon a prob 
tion to the Spiritual Court of Peterborough (a). 


a marriage: As, I tak 


S 
5 8 7%. 1 
n . SEA IE. 


See 2 Lev. 15, 
16. acc. Str. 95. 


See 6 Mod. 155, 
172. 


Contract per 
verba de præ 
ſenti is a mar- 
riage. 3 Lev. 65 
411. 5 Mod, 
411. Swinb. de 
Sponſalib. Cro. 
El. 79. Holt 
459+ S8. C. 


ther by verba de præſenti, or verba in 


4 (a) By ſtat. 26 G. 2. eh. 33. ſ, 1. 
marriages muſt be celebrated. accord- 
ing to the rules of the church of Eng- 


futuro, entered into after the 25th 


March 1754. The act does not extend 


land. Sec. 13. No ſuit ſhall be had in 
the Spiritual Court to compel à mar- 
riage by reaſon of any contract, 


to marriages where both partie a 
Quakers or Jews, ſec. 18. 
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mal to be a true 
: RT good. 


Marſhal and Marſhalſea. 


See 6 Mod. 57, | TL Oe Anonymous. : 
I Mich. ous 3. B. R. 


225. 


Bond to the mar- * 5 E R Halt C. J. It was adjudged i in the caſe of Sir % 

Lenthall verſus Cooke, that the marſhal might take a 
bond to be a true priſoner ; but not to receive or take any 
thing of advantage or profit to himſelf, and that if he did, 
the bond was void at common Jaw, 


e. Anonymous 
| 1 holes. 10 W. z. B. R] 


JurifsiRion of Prohibition was prayed. to the n Mar alſea, becauſe 

5 * A they refuſed to prafe a plea, that ea, the par- 
ties were rs hoſpitio regis. Per Holt, C. J. This is not the 
court mentioned in my Lord Cote's caſe of the Manſbalſeu, 
If the cauſe of action ariſe within twelve miles of London, 
this Court holds plea, though the parties are not de hoſpi- 
tio regis 5 the plea is frivolous, and we will not interpoſe. 
But Trin. 11 W. 3. B. R. an action of debt was brought 
in the Marſbaſſea, on a ee a in B. R., and a prohibi- 
tion was granted. . 


+ Mia. This muſt have been to the Palace Court, whore neither plaintiff 
nor defendant mult be of the king's houſehold ; TO in à ſuit in the Marſhalſea, 
both mult be of the king's houſehold. | 


3. Snow verſ 4s Firebraſs, 
(Mich. 1 Ann. B. R. 2 Ld. Raym. 804. 8. C.] 


To ARE of A Seire facias was brought againſt the bail, and a breach 
3 aſſigned in this, that the defendant ked.not-rewdered 
the King's himſelf pri ifone mar. Maree, demini regis. Mr. King ob- 
Bench. . jected, that it was not good, without going on and ſaying, 


20, 
oY coram ipſo rege exiſftentis, for the king has another marſhal, 


' 72, the marthal of the houſehold. E. per Holt, C. J., and 


Powell, The earl marſhal of Eugland was by his office mar- 
ſhal of the King's Bench, as appears by the book of H. G., 
and {o continued = the time of King James the ts when 

| this 


— 


22897 82. 


+ — 82 


2. 2 A wm as 


33 


3 Ann, B. R. 


my 


Maſter and Servant. 


this office was derived out of it; ſo that the marſhal of the 
king is the marſhal of the King Bench ; no body elſe can 
be underſtood; the other is mare/challus hoſpitii,, and never 
ſpoken of without that 8 Ye 
The office of chamberlain of the King's Bench priſon is 
inſeparably incident to the office of marſhal; and there- 
fore a grant of the office | 
the office of chamberlain, is void. Per Het, C. J. Mich. 


\ 


439 


* 


of marſhal, with a reſervation of 


- 


2 — — — * 


Paſter and Servant. 


1. Boſon verſus Sandford & al. 
(Mich. 1 W. & M. B. R. Intr. Hill. 1 & 2 Jac. 2. Rot. 302.] 


ASE againſt 4. and B., part- owners of a ſhip, for 
— that he put goods on board, and the. defendants un- 
dertook to carry them ſafely for hire, but yet were ſo ne- 
gligent that the goods were ſpoiled. Upon not guilty 
pleaded, in evidence it appeared, that C. and D. were 
alſo part-awners, and that the ſhip was under the care of 


a maſter, to whom the goods were delivered; and this 


being found ſpecially, it was argued pro quer., that the ac- 
tion is grounded on the wrong, and may be againlt all, or 
any of the proprietors. There was alſo another doubt 
ſtarted, and that was, Whether the owners were liable, 
when in truth they did not undertake, but in fact the 
maſter ſuper ſe ſuſcepit * Eyre, Juſtice, held there was no 
difference between a land-carrier and a water-carrier, and 
that the maſter of a ſhip was no more than a ſervant to the 
owners in. the eye of the law; and that the power he has 
of hypothecation, &c, is by the civil law. Et per Holt, 
C. J. The owners are liable in reſpect of the freight, and 
as employing the maſter z for whoever employs another 
is anſwerable for him, and undertakes for his care to all 
that make uſe of him. 2dly, The Court held, that all 
the owners were liable, for they are charged, in point of 
contract, as employers, and are all equally entitled to the 
freight. Either maſter or owners may bring an action for 
the freight; but, if the owners bring the action, they muſt 
all join; ergo they muſt all be joined; as the freight be- 
longs to all, ſo all are equally undertaking ; and a breach 


"Cas? 


See Vaug. 242, 
243. 2 Lev. 27? 
172. 3 Lev.ggi” 


; 352. 3.6. 1 D. 


7. Pp. 35 8. P. 6. 
3 Mod. 321. 
1 Show. 295101. 


Comb. 116. 


2 Lev, 256. 
2 Show. 478. 
Carth. 58. 

3 Salk. 203. 


*% 
A 


Skin. 278. Holt 


648. 

Goods are ſpoiled 
by the defauit of 
the maſter of a 
ſhip, employed 
by owners; the 
owners are liable 
in re ſpect of the 
freight. See 

3 Lev. 37» 258, 


2 Saund. 250. 
Poſt. 443. Ace 
tion lies againit 
the owners ; 

2 Saund. 115, 3 
for he that em 
ploys a ſervant, 
undertakes for 


him. Vide prox. 


calum, 3 Mod. 
323. Moll. 208, 
209. But the 
action muſt be 
brought againſt 
all the part- 
owners. 1 Salk, 
10, 31. 1Bult. 
ee 17. 
3 244. 

1 Mod. 45 

1 Ld. Ray m. 
739. 

Rep. B. R. 
Temp. Hard. 


85, 194. 
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440 hafter aud Servant. 


| ante 282. 


ot truſt in one is a breach of truſt in all; as where ta 
make one officer, the act of one is the act of the other. 
zan, The Court held this was not an action ex delicto, 
but of all: That there was no other tort but a breach of 
truſt, Therefore the Court gave judgment for the de- 
fendant, becauſe all the owners were not joined (a). 


(a) But a defendant now myſt plead plaintiff, Rice v. Shute, 5 Bur. 2613. 
in abatement, that there are others who 2 Bl. Rep. 696. The ſame was alſo 
dught to be, and are not, joined with decided in 46bort v. Smith, 2 Bl. Reg. 
him; and he will not be allowed to 947., where this caſe is commented 
org it in evidence, and nonſuit the upon and denied. © © 


[441 ] 2. Jones verſus Hart. 
Poſt Wah [Migh. 19 W. 3. Coram Holt, C. J. As niſi prius at Guild 
. * "hall. 1 Ld. Rayn- 738. S. C. F 


Maſter liable for Pawn-broker's ſervant took a pawn 3 the pawner came 
SOT and tendered the money to the ſervant ; he ſaid he 
wilful wrong, had loſt the goods: Upon this the pawner brought trover 
See prox. pag- againſt the maſter, and it was held well, per Helt, C. ]. 
3 The ſervants of A. with his cart run againſt another cart, 
Palm. 34. Wherein was a pipe of ſack, and overturned the cart, and 
4 Leon. 123. ſpoiled the ſack; an action lies againſt 4. So where a 
1 carter's ſervant run his cart over a boy, it was held the boy 
Hob: acb. ſhould have his action againſt the maſter for the damage 
J Mod. 323- he ſuſtained by this negligence. So in Lone and Cotton (ö), 
ok 258. a letter with bills in it was delivered at the poſt- oſſice to a 
1 Show. 29. ſetvant; it was held, caſe lay againſt the poſt-maſter and 
* . 614+ not againſt the ſervant, unleſs he ſtole them, for then he 
5 monte v1 was. a wrong-doer, as where a gaoler ſuffers an eſcape 


Hote6qs: S. C. wilfully ; otherwiſe, if negligently. Per Holt, C. ]. 
2 Lev. 172. | oy —- ; l : 


Ante 18. 2 Str, 1004. 


( The contrary was ruled to what is here ſtated. Vide the caſe, pa. 17. 


3: Domina Regina vert Gouche. 
Mich. 1 Annæ, B. R. 2 Ld, Raym. 820. 8. C.] 


Orcer te far AN order was made by the juſtices on Gouche, reciting, 


ants an . £3. That whereas 42 J. and 4 d. was due from him to 
bour in huſ- F. S. for work and labour in huſbandry, they order him to 
e pay the ſame: The exception was, that it does not appear 
fuch vagen as to be ſtatute- wages, and ſuch only are within their juriſ- 
the gar ute di- diction. Per Pocuell and Gould. Though the ſtatute gives 
. power only to ſet the rate ſor wages, and not to 

? : _ / bs 2 2 order 


ut ex quaſi contractu, and it was not the contract of one 
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Mater and Servant, 444 
order payment; yet, grafting hereupon, they have alſo ſor wages are fas 
taken — A* * ; and the courts of law „ _e ww 
are indulgent in remedies for wages, as appears by its ſuf- 5 Mod. 4:9. 
fering the Admiralty to have cognizance of mariners Fei. pl. s. 485. 
wages; and therefore they would intend it ſuch wages as? ts 
were within the ſtatute: And Gould, J. cited a caſe, The 
King againſt Dummer, an order to pay for days-works and Vi. Carth, 156, 
labour done, which was held well; for the Court will in- 1 3 
tend it within their juriſdiction upon general words, unleſs A 5 
the contrary appear upon the face of the order, as in the 
caſe, 2 Fones 47. for a coachman's wages. Affirmed, 

Holt abſente, e 3 e 


| 4. Ward ver/us Evans, [442] 
= Hill. 2 Ann B. R. 2 Ld: Raym. 928. 8. ©. Comyns 138, 


4 


ARD ſent his ſervant to receive a note of 50 l. of Aft of a ſervant. 
B., who went with him to Sir Stephen Evans's ſhop, 21295 not bis . 
: l : er, unleſs he 
who indorſed off 50 J. from a note B. had upon him, and acts by authority 
gave Mard's ſervant a note of 50 l. upon one Wallis a gold- of bie maiter, or 
imith, to whom th ied the next OR IN 
„to whom the note was carried the next day by , Lev. 172 
Ward's ſervant : Wallis refuſed to pay, and that day 3 Lev. 252. 
broke; upon this the note was ſent back to Sir Stephen 3 456 
/fvans, who refuſed payment, whereupon the action was 1. Winch 
; ; 33- Wich. 
brought. r per Cur. it was held, 1ſt, That this was mo- 24, 25. 5 Mod. 
gey received hy Sir Stephen Evans. 2dly, That the act 395, 39% A 
of a ſervant ſhall not bind the maſter, unleſs he acts by au- 3 Sad. 143. 
thority of his maſter; and therefore if a maſter ſends his Caſes B. R. 521. 
{ſervant to receiye money, and the ſervant, inſtead of mo- 1 3 | 
ney, takes a bill, and the maſter, as ſoon as told thereof, R 3 
diſagrees, he is not bound by this payment, but acqui- 209+ Vide 1 Bl. 
e ſcence, or any ſmall matter, will be proof of the maſter's 22 288. K 
cConſent, and that will make the act of the ſervant the act 117 Mods 7 
of the maſter, | Ab. 560. Fenn 
| I... Harriſon, 3 T. Re 757. 4 T. R. 177. 
3dly, They held this was no payment; for a goldſmith's Goldſmiths” 
note is only paper, and received conditionally, if paid; ane went 
7 k 10 ich | ? conditionally 
— and not otherwife, without an expreſs agreement to be only, without. 
taken as caſh. bs | | | 2 conſents 
2 54 hly..- | TR, © gs 1 ä See 6 Mod. 36. 
. 4thly, They held, that the party receiving ſuch note pog —— 3 
ſhould have a reaſonable time to receive the money, as in 3 Mod. 86. 


this caſe, the next day, and is not obliged, as ſoon as he _ 299» 
„II. 2. 


receives it, to go ſtraight for his money (a). c. 10. Hob. 154. 


14 (a) Vide Str. 415, 416, 508, 533, 171. Beawwes 8. Vd 29, $0. 
1175, 1248. Bailey 33, 73. 'E + Ro: 528 5 , N | 
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442. 


In order for pay- 
meat of ſervants 
wages, if it do 
not appear in 
what ſervice, the 
court will intend 
it huſbandry. 
Vide Poſt. 484. 
pl. 40. 5 Mod. 
419. Ante, pl. 3, 
44% 3 Salk. 
261. 8. C. 

6 Mod. 224. 
Set. and Rem. 
231. 3 T. R. 


496. 


Merchants and Merchandize. 
F. Domina Regina verſus London. 
| [Trin, 3 Ann. B. R.] | ene 
O RDER was for payment of wages, reciting, That 


two perſons were retained by London, overſeer of the 


works in the gardens of Hampion- Court, at fo much per 


diem, and had worked there fo many days; therefore the 
order was, that London ſhould pay them. Et per Gur, 
The ſtatute extends only to ſervants in huſbandry, not to 
gentlemen's ſervants, nor to journeymen with their maſ- 
ters. Had the order been general, viz. to pay ſo much to 
two of his labourers, c., or two of his ſervants, the 


Court ſhould. have ſuppoſed them ſervants in; huſbandry ; 


but here is no room for ſuch an intendment, fince the con- 


trary appears. EY 


* 


„ * 4 
— 


[443] 


. Vide 2 Ley. 69, 


738, 228. 3Lev. 


37» 255, 3517. 
S. C. 3 Lev. 


320. 4 Mod. 58, 


1 Show. 320. 
S. C. Carth. 
216, Holt 465. 


In policies war- 
ranted to depart 
with convoy, 
Prall be intended 
without wilful 
cetault of the 
matter. - Vide 
ante 440. 

6 Mod. 13. 

4 Mod, 176. 

1 Salk. 31. 
Molloy, lib. 2. 
e. 7. Ua. 

2 Keb. 717, 722 
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Merchants and Merchandize. 


I. Jeffries verſus Legandra. 
[Hill. 2 W. & M. B. R. Rot. 659.] 


CTION on a policy of inſurance ; the defendant 
pleaded non aſſumpſit, and the jury found the policy, 

by which the inſurers undertook againſt perils of ſea, pi- 
rates, enemies, Gc., from London to Venice, warranted to 
depart with convoy, Et per Cur. The words warranted to 
depart with convoy mean only, that he will leave the port, 
and ſail with the convoy, without any wilful default in the 
maſter; therefore if, by default of the maſter, the ſhip is 
ſeparated and taken, the inſurers are not liable; but if 
there be no default, the maſter having done all that could 
be done, and the ſhip is ſeparated and taken by enemies, 
the inſurers are liable; ſo if the ſhip be loſt by ftreſs of 
weather, for they inſure againſt theſe by their own agree- 


ment (a). 


(a) In the report of this caſe in Ewer, Doug. 74 though this caſe of 
3 Lev. it is ſaid, that the words to e- accidental ſeparation was allowed ta 
fart with convoy extend to ſail with be no breach of the warranty. Via 
coavoy for the whole voyage; and the alſo 2 Sr. 1250. Park. 397. | 
lame yas ruled accordingly in Lily v. E 


PMerchants and Perchandize. 443 


2. Lethulier's Co/c. 
[Mich, 4 W. & M. B. R.] 
ACTION on a policy of inſurance by the defendant Warranted to 


at London, inſuring a ſhip from thence to the E/ In- Pn On 
dies, warranted to depart with cenvoy ; and ſhews, that the 3 place of 
ſhip went from London to the Downs, and from thence having convoy. 
with convoy, and was loſt. After a frivolous plea and de- TEES 
murrer, the caſe ſtood upon the declaration; to which it ſ. x2. '4 Mod. 
was objected, that here was a departure without convoy. 58. 2 Keb. 717, 
Et per Cur, The clauſe, warranted to depart with convoy, my : oor 
muſt be conſtrued according to the uſage among mer- 205. 2 Stra: 
chants, i. e. from ſuch place where convoys are to be had, 1205. 

as the Downs, c. (a) Holt, C. J. contra: We take no- 

tice of the laws of merchants that are general, not of thoſe 

that are particular uſages. It is no part of the law of 


merchants to take convoy in the Downs. Vide Yelv, 136, 


(a) R. acc. Str. 1265. Mr. Park, rally before the Court, and that indeed 
in his Treatiſe on Inſurances, 344, ob- of late years it has been tacitly acqui- 
ſerves that this doctrine has been re- eſced in; for there never is a convoy 
cognized in ſeveral other caſes, in from the port of London. | 
which the queſtion has come collate- 


3. Martin verſus Crump. 14441 
[Paſ. 10 Will. 3. B. R. 1 Ld. Raym. 340. S. C.] 


T W O joint merchants make B. their factor; one dies, 22 
leaving an executor; this executor and the ſurvivor 188. te. 
cannot join, for the remedy ſurvives, but not the duty; 2 Lev. 188. 


and therefore on recovery he muſt be accountable to the 22 Sound. 
- F 5 N 


cxecutor for that. 116. Cro. Jac. 410. 1 Rol. Rep. 421. Com. Merchant D. 


4. Green verſus Voung. 
[tun. 1 Ann. B. R. 2 Ld. Raym. 840. S. C.] 


] F after a policy of inſurance a damage happens, and af- Deviation dif- 
terwards, in the ſame voyage, a deviation; yet the aſ- charges policy 
ſured ſhall recover for what happened before the deviation; n. that mime. 


for the policy is diſcharged from the time of the deviation Str. 1240. 


only. | | Doug. 16, 346. | 
Vide Shower 189. Kemp and Andrews: The remedy ſur- Park. 349+» & 


k * ſeq, 
vives between two joint merchants, but not the intereſt, _ bs 


depart with con- 


. eially decid 


| 1 


4 Perchants and Merthandize. 


Anonymous. 


(Hill; 1 Ann. B. R.] 


diebe. A Ship inſured was in her voyage ſeized by the govern 


> ment, and turned into a fireſhip : The queſtion was, 
Whether the inſurers were liable? Holt, C. J. thought it 
was within the word detention; but the cauſe was refer- 


4 "Ke red (a). 


(a) This is part of the preceding 
caſe, vide 2 Ld. Raym. iy The point, 
Whether inſurers are liable for da- 
mages from detention of ſhips by the 

overnment to which they belong ? 

oes not 8 to have been judi - 
ed; but Mr. Park obſerves 
(pa. 91), that the very general words 


made uſe of in policies go to ſupport 


the idea entertained by Lord Holt; 


this point is expreſily ſettled, yet it 

— Ber wo as ſettled in 
many caſes which have come before 
before the Court; that in the caſe of 
Rebertſon. v. Ewer, 1 T. R. 61. no 
queſtion was made whether the in- 
ſurers were liable for loſs ſuſtained 
by ſuch a detention, provided it had 
happened to property ſpecifically in- 


ſured, 


and though he has found no cafe where 


pete. , 1703- Cina 1. C. J. At nifi prius at Guild- 


Policy altered by I N cofe on a policy of inſurance, upon non afſump/it 
Fee got | — 5 caſe was, Mr. Criſp 2: at . 2 elf 
S. C. Holt 469, Indies, ſent a letter to Bates to inſure goods on the Maxy- 
Galley of St. Chriftcpher's, Captain 4. Hill commander, at 
London. Bates carried the letter to Stublu, who writ poli- 
cies, and he by miſtake made the aſſurance on the Mary, 
Captain Haſteauood, commander, S. This policy thus 
made was ſubſcribed by the defendant. The Mary-Galley 
was loſt, and then Szubbs applied to the inſurers to conſent 
to alter the policy, to which they agreed, and the miſtake _ 
Park. 3, 4 was mended. It was objected at the trial, that the Mary 
| po "oh was a ſtouter ſhip than the Mary-Galley,, and that the in- 
_ | Comp. 1 Alk. Turers ought to have an increaſe of premium for the altera- 
9 545. tion. But it was held by Flolt, C. J. that the action well 
Fa | lay, and that the miſtake might be ſet right, and that 
bs Stubbs was a good witneſs; and he cited this cafe, which 
_ happened when Pemberton was Chief Juſtice : An inſurance 
5 was made from Archangel to the Downs, and from the 
[ 445 1 Downs to Leghorn ; but there was a parol agreement at 
| the ſame time, that the policy ſhould not commence till the 
| ſhip came to ſuch a place; and it was held the parol agree» 
ment ſhould avoid the writing. oh 


- Werchants and Merthandize. 


7. Bond verſus Gonſales, 
February 14s 1704. Coram os C. J. 4t niſi prius at Guild- 


* 


C ASE upon a policy, which was to inſure the William- 


Galley in a voyage from Bremen to the port of London, 
awarranted to depart with convoy. - The caſe was, the galley 
ſet ſail from Bremen, ynder convoy of a Dutch man of war 
to the Eib, where they were joined with two other Dutch 
men of war, and ſeveral Dutch and Engliſh merchant 
ſhips z whence they ſailed to the Texel, where they found 
a ſquadron of Engl men of war and an admiral. After 
a ſtay of nine weeks they ſet out from the Texel, and the 
galley wag ſeparated in a ſtorm, and taken by a French 

rivatcer, taken again by a Dutch privateer, and paid 80 4, 
Fitvage. And it was ruled per Holt, C. J. that the voyage 


445 


Deviation or not, 
muſt be con- 
ſtrued accordi 

to uſage. S. C. 
Holt 469. 

2 Stra. 1265. 

1 Bur. 348. 
Cowp. 602. 

2 Str. 1265. 
Park. 308. 


ought to be according to uſage, and that their going to the 


Elb, though in fact out of the way, was no deviation; for 
till after the year 1703, there was no convoy for ſhips di- 
rectly trom Breuen to Lenden: And the plaintiff had a 
verdict, _ 1 = 


8. The Mayor and Commonalty of London 


verſus Wilks, 
[ Trin. 3 Annæ, B. R.] 


A Merchant includes all ſorts of traders as well and as 

properly as merchant adventurers. Vide Spelm. 
f(ruilda, Dy. 279. 6. A merchant-tailor is a common 
term. Per Holt, C. J. (a) | EO 


Merchant, quid ? 


(a) Ld. Ch. Baron Comyns, refer - reign parts, Dig. Merchant, A. There 
ring to this caſe, ſays, * Generally are four ſpecies of merchants—mer- 
every one ſhall be a merchant who chant adventurers, merchants dormant, 
trafficks by way of buying and ſelling, travellers, and merchants reſident, 


or bartering of goods or any mer- 2 Brownl. 99. 
chandize within the realm, or in fo- | 


„ ” 


" Be 3s. . 2 SOS 3:8 : ; * 
. . 8 


tre 1 Salk. 25. 7 
1 Keb. 463. 8 88 Money. 
latch. $4. | g : 1 
Yelv. 80. &. | — FS, Eo 
infra. — — 5 


Dixon verſus Willoughs. | 
(Mich, 8 Wit. 3. B. R.) 


6 


Indebitatus aſ. IN caſe upon four ſeveral promiſes, there was a verdict 
oy + WOO for the plaintiff, and entire damages. It was moved _ 
ineazy-well. in arreſt of judgment, that one of the promiſes was ill laid, 
Ten 84. Yelv. pig. That whereas the defendant was indebted to him in 
— 1 5 13 /. 10-5, for nine guineas, he promiſed to pay, &'., and 
$15. Palm.4-7. ſays not, nine guineas ad valorem, c., as he ought, the 

2 8 6.1 being not afcertained by proclamation. Et per Holt, 
, 8. c. Ante ift, Any piece of money coined at the Mint is of value 
255. 3 3ale as it bears a proportion to other current money, and that 
Ek ooo. without proclamation. 'The unit was the old piece, which 
Comb. 327, 387. was 20s, In King James the Firſt's time, the unit was 
SC, 0, . bot by proclamation raiſed 16 d., whieh was the reaſon and oc- 
. 9543 co.  cafion of the coin of guineas, and of their being 16 d. ſhort 

Kit. 107. b. of the unit. | * 
⁊2dly, There are guineas of 40 f. a- piece, and ſo we will 
intend theſe were, and that the plaintiff was ſatisfied the 
t. 7 s | 

3dly, That it was not neceſſary to ſet forth the number 
of the guineas; for in an indebitatus efſumpſit the eanfiders 
ation is only ſet forth ro ſhew it was not a debt by bond, 


Oe. 


E a LOBE 


Monopoly, 


Vide 3 Mod. 
131. 1 Mod. 18. 
Vaugh. 345, 


349. 3 Leu. 351, . | 

352+ . $3» ; 
. Edgeberry and Stephens. 
F. N. B. 822. 


wy 3388 $4. A Grant of a monopoly may be to the firſt inventor by 
of Hoe Sg the 21 Jac. 1.3 and, if the invention be new in Zng- 
2 Init. 540. land, a patent may be granted, though the thing was prac- 
Holt 475. tiſed beyond ſea before; for the ſtatute ſpeaks of new ma- 
nufactures within this realm; fo that if they be new here, 
it is within the ſtatute; for the act intended to encourage 
new devices uſeful to the kingdom, and whether learned 
: Hawk, ch. 79. by travel or by ſtudy, it is the ſame thing, Agreed by 


14 Halt and Pollexfen, in the cafe of Edgeberry and Stephens, 


* 
1 8 3 5 * 
= | . 1 | 
** ö * * „ 5 
— * 
1 ., 


Ponſtrans de droit, Sc. 


Domina Regina ver/us Maſon. 
(Trio. 1 Ann. B. R.] 


T was found by inquiſition, that Ford had forfeited his 
office of warden of the Heel, upon which it was ſeized 


1 


Vide 5 Mod. 5 | 
58. Ryley Pie? 


Parl. 257, 331. 
Staundt. P. Cs 


72. 


If the plaintiff 


fails in his tithe, 


he cannot take 


into the queen's hands. One Maſon brought a monſirans. advantage of - 
de droit in 9 on the inquiſition, and ſets forth a: wane of title in 


tide, and traverſes Ford's being ſeized of the office, ſo that 
by conſequence he could not forfeit it; the attorney-gene- 
ral demurred. The cauſe was brought into B. R. per pro- 
print manus of the Lord Chancellor; and now it appeared 


the crown; or of 
a ſtranger's titie. 
8. C. Far. 32. 


that Maſon's title, as ſet forth, was naught; whereupon 
Mafſon, as amicus Curiz, inſiſted ſtill that Ford had not 


forfeited, and ſo the queen had no title; and therefore it 
was urged, that no judgment could be given for the 
queen, and that the whole record was here, and the record 
being here, the whole record was to be affirmed or ſub- 
verted by the judgment of this Court. Et per Cur. The 
very record of the inquiſition itſelf is not before us, but 
only the record of the 1n7ftrans de droit: For, as to the in- 
quiſition, the mon/trans de droit recites it, and concludes 
prout patet per record, inquiſitionis in filaciis Curie Gancella- 
v,; and the monftrans de droit may ſet forth the inquiſi- 
tion, with an inter alia, and oyer may be craved of it. 
2dly, The Court held, that though the very record of the 
inquiſition was not ſo before the Court, as that they could 
quaſh or ſubvert it, with reſpect to all perſons or parties 
lo as no other perſon could at any time after come into 
Chancery and ſhew his right, for that would be inconve- 


nient; yet it was here with reſpect to the party plaintiff in 


this monſtrant de droit, ſo that if thereby a title appeared 
for him, the Court might give judgment; and if the in- 


41 


Vide Fareſ. 32. 


The record of 
the inquiſition is 
only before the 
Court, with re- 
ſpe& to the 
plaintiff ; but 
not in reſpe& ta. 
other perſons and 
parties. 


quiſition be falſified, it ſhall be ſet aſide, fo far as to maxe 


way for the party's right; and if the party's right can be 


collected from the inquiſition, it ſhall be affirmed by the 


judgment; ſo was Helland's caſe, and ſo is Kel. 93. 
- 3dly, They held, that if it appears that he that ſued the 
 monſtrans de droit has no right, he cannot mend his cafe by 


exceptions to the inquiſition taken as amicus Curie, though 


by thoſe exceptions it appears the queen has no right, or 
a mon- 


firans 


that a ſtranger has right ; for the party : hat ſues 


Vide 1 Salk. . 
395. 5 Mod. 57. 


448 Wortgages. 


frrans de droit is a plaintiff, and may be nonſuit. 4 H. 6; 
12. And, if he fails in his own title, he is gone as effectu- 
Ally as if he were nonſuit, and no judgment needs to be 
given for the queen; accordingly judgment was given here, 
guod nil capiat per billam ſuam de nionftratione ſua pred. 


[449] _ Mortgages; 
nne n 
a, 166, 285. : 3 in 1 
2 Chan. Caſ. 23s Ts ene WET: by 6 pf 
| 1. Lord Oſſulſton contra Lord Yarmoutli 


[Decem. 1707. In Canc.] 
Ptoviſo, That TH E.Eatl of Yarmouth made 5 mortgage to my Loid 


futwreintereſt,if 1 OT, with 2 arm: that if the intereſt 
not paid, ſhall be 1 
taken as princi- * N de a 
pal, and bear in- ed principal, and carry intereſt. Et per Cowper, Lord 
- tereſt, is void. Ch 11 hi ] {; d * d be 2 4 5 d f ; 
1 Chan, Caf, Chancellor, this Claule was decreed to be vain, and of no 


229, 52, 253, _ uſe, ſaying, No precedent had ever carried the advance of 


2 Chan. Cal. 3 2 intereſt ſo far, and that an agreement made at the time of 


59. Vide 2 At 


lues. s Ann. In Case. 


Mortgage or A Copybolder in fee ſurrendered to the uſe of the mort- 
CRE pee <> gagee in fee, and became bankrupt before preſent- 
defective con. ment, and there never was any preſentment made; and 
veyance, ſhall be the queſtion was, Whether the aſſignee of the commiſ- 
—— ſioners of bankruptcy, or the mortgagee, ſhould be pre- 
miffoners of ferred ? Et per Coruper, Lord Chancellor, Though the ſur- 
bankrupt. « See render was void in law for want of a preſentment, and 
bogey that might be the laches of the mortgagee in not pro- 
167, 201, ce. Curing it; yet the ſurrender has a lien, and bound the land 
8. C. Eq. Ab. in equity (a), and the affignes ought not to be in a _ 


(a) As to the relation of the ad- Scott, ante 185, and the authorities | 
nittance to the ſurrender at law in therein referred to. | 
Ree v. Griffth, 4 Bur. 1952. Benſon v. > fig | 

* 


Mortgages. 


eaſe than the bankrupt, who was plainly bound in equity 122+ p. 3, la. 


8. 2 Vern. 


by this defective conveyance. Et come moy ſemble, he be- 2 . 


(a) The creditors and aſſignees of 
a bankrupt ſtand in his place, and are 
ſubject to the ſame equity, and bound 

by all acts fairly done by him ; for, al- 
though the Court will favour creditors 
as much as they can, it muſt be where 
they have a ſuperior right to other 


3. Cope contra 
| | {In Canc. ] 


1 F a man mortgage lands, and covenants to pay the mo», 
1 ney, and dies, the perſonal eſtate of the mortgagor 
' ſhall, in favour of the heir, be applied to exonerate the 
mortgage : So it is, though there was no covenant, if the 
. mortgagor had the money; * becauſe it was his debt, and 
he is bound to make it good though the land be a defective 
. ſecurity z, but if grandfather mortgages and covenants to | 
. Pays and the lands deſcend to his ſon, and his ſon dies, 
having a perſonal eſtate and a ſon, the ſon's perſonal eſtate 
| ſhall not go in aid of this mortgage. A. mortgages his 
land to B., and after ſells it to C. for 1000/7., which in- 
cludes the mortgage money; C. the purchaſer ſhall pay 
the mortgage, for he has made it a debt in himſelf : But 
it is to be underſtood that this exoneration is not to be al- 


. perſons, Co. Bank. L. 325. ite De- 


rell v. Hope, 2 Al. 553. Pie v. Dau- 


Lux, 3 Bro, 595. Finch v. Lord Min- 
"chelſea, 1 P. Wins. 277. Tawbſon v. 
Williams, id. 382. Bofoil v. Brander, 


id. 45 8. Buſbuan v. Pell, Cox's note, 
ibid. Riſſel v. Ruſſell, 1 Bro. 269. 


Cope. 


Where perfonat 
eſtate ſhall be ap- 
plied to pay off 
mortgage in exo- 
neration of land. 


223, 271, 285, 
286. 1 1 Chan. 
Rep. 98, 243, 
133, 191. 

2 Chan. Caf. 98, 
165, 137, 221, 
2 Chan. Rep, 


274, 396. 


lowed, unleſs. there be perſonal aſſets ſufficient to pay all 3 Chan. Rep. 


legacies ; for the mortgage ſhall, be paid out of the land if : 
there be not perſonal aſſets to pay the legacies ; and if by 


12,213. Vern. 
36, 37. 


ſuch payment aſſets fall ſnort, the legatees may make ſuch 


mortgagee refund (5). 


| (9) The doctrine upon this ſubject 
is collected in the following note, by 
Mr. Cox, to the caſe of Howell v. Price, 
1 P. Wis. 290. © The perſonal eſtate 
of a teſtator ſhall in all caſes be pri- 
marily applied to the diſcharge of his 
perſonal debt (or general legacy), un- 
leſs he, by — words, or manifeſt 
intention, exempt it, 2 At. 625. 3 Ati. 
202. Haſleauocd v. Pope, 3 P. Wms. 
324. French v. Chicheſter, 1 Bro. P. C. 
192. Fereyet v. Noberſſin, Bunb. 302. 
Mualler v. Jackſon, 2 Ath. 624. Bridge- 
man v. Dove, 3 Atk. 202. Earl of In- 
ebiquin v. French, Ambler 33. and 


1 Vilſ. 82. Sanrwell v. Wake, 1. Bro. 
Chan. Rep. 144. Duke of Ancaſter v. 
Mayer, 1 Bro, Chan. Rep. 454. Vet it 
may be exempted, as in Bampfield v. 
Wyndham, Prec. Chan. 101. Wain- 
wright v. Bendlowes, 2 Vern. 718., and 
9 581. Stapleton v. Colville, Caf, 
Temp. Talb. 202. Walker v. Fackſon, 
2 Att. 624. Anderton v. Cooke, and Ky- 
naſton v. Kynaſton, (cited) 1 Bro. Ch. 


| Rep. 456. Holiday v. Bowman, cited 


1 Bro, Ch. Rep. 145. Webb v. Jones, 
2 Bro. Ch. Rep. 60. Every loan cre- 
tes a debt from the borrower, whe- 


ther there be a bond or covenant: for 


payment 
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Vice poſt, (71. 


payment or not, Cepe v. Cope, ſupra. 


Heavell v. Price, 1 P. Wms. abi ſupra. 


Balſß v. Hyam, 2 P. Wins. 455. King 


v. King, 3 P. Wms. 358. So it ſhall 


be, although ſuch perſonal debt he alſo 3 
fecured by mortgage, as in the ſaid 


caſes of Howell and Price, Cope v. Cope, 


and in Peckley v. Peckley, 1 Vern. 36. 
King v. King, 3 P. Mn. 360. Gatton 
v. Hancock, 2 Ait. 436. Robinſon v. 
See, 1 Pex. 251. Earl of Belvidere v. 


Rochfort, 6 Bro. P. C. 5 20. Philips v. 
Philips, 2 Bro. Ch. Rep. 273. So lands 
ſubject to or deviſed for payment of 
debts, ſhall be liable to diſcharge ſuch 
mortgaged lands either deſcended or 
deviſed, Bartholomew v. May, 1 A.. 
487. Marchioneſs of Twweedale v. Earl 


of Coventry, 1 Bro. Ch. Rep. 240. 


even though the mortgaged lands be 
deviſed expreſsly ſubject to the in- 
cumbrance, Serie v. St. Elay, 2 P. Hs. 


386. 80 lands deſcended ſhall exo- 
nerate mortgaged lands deviſed, Gal- 


ten v. Hancock, 2 Aik. 424. 80 un- 


zacumbered lands and mortgaged 
lands, both being fpecifically deviſed 
(but * N. after payment of all 


debts) ſhall contribute in diſcharge of 
ſuch mortgage, Carter v. Barnaraiſton, 


1 P. Wins. 505. and 2 Bro. P. C. 1. 


But in all theſe caſes, the debt being 
conſidered as the gerſenal debt of the 
te ſtator himſelf, the charge on the real 
eftate is merely Sant The rule, 
therefore, is otherwiſe where the charge 
is on the real eſtate principally, al- 
though there be a collateral perſonal 
fecurity ; Counteſs of Coventry v. Earl 


of . 2 P. Wms. 222. Edward? | 
v. Freeman, 2 P. Ii u. 437. Wilſon v. 
Earl of Darlingtcn, 2 P. Mm. 664. note; 


Hard v. Ld. Dudley, 2 Bro. Ch. Rep. 


16. ; or where the debt (although per- 
ſonal in its creation), was contracted ori- 
ginally by another, Cope v. Cope; ſupra 
Bagot v. Oughton, 1 P. Wis. 347. 


Leman v. Neauenbam, 1 Fez. 61. Ro- 


binſon v. Gee, 1 Ver, 251. Parſons v. 
Freeman, Ambler 1ig. Lacam v. Mer- 
tin, 1 Vez. 312. Perkyns v. Bayatun, 
2 P. W/ms. 664. note; Lawſon v. Hud- 


on, 1 Bro. Ch. Rep. 58. Shafto v. 


Shafto, 2 P. Wims. 664. note; Baſſett v. 


Percival, ibid. Earl of Tanlerville v. 


Fawcett, 2 Bro. Chan. Rep. 57. Twed- 
dell v. Twweddell, 2 Bro. Chan. Rep. 
1014 152. Billinghurſt v. Walker, 2 Bro. 
Ch. Rep. 604. With reſpe& to the 
priority of application of real aſſets 
(when the perſonsl is either exempt or 
exhauſted), it ſeems, 1ſt, That the 
real eſtate, expreſsly deviſed for 
payment of debts, ſhall be applied. 
2dly, (To the extent of the ſpecialty 
debts), the real eſtate deſcended. 3dly, 
The real eftate ſpecifically deviſed, 


ſubject to a general charge of debts. 


Galton v. Hancock, 2 A.. 424. Powis 


v. Corbett, 3 Atk. 566. Wride v. Clarke, 


2 Bro. Ch. Rep. 261, note. Davies v. 
Top, 2 Bro. Ch. Rep. 259, note. Denne 
v. Lexis, 2 Bro. Ch. Rep. 257. As to 
marſhalling aſſets, vide note to Clifton 
v. Burt, 1 P. ms, 678. inſerted 2 Salk. 
416. Via allo Cox's note to 2 P. 
Wrms. 664. 1 at 


> 


- Vide Records | 2 
3565. Rules, &c. Motion. | 
597. pag. 598, ( | 
pl. Js & 647. ö 3. 3 


1. Hinton wver/as Hern. 
(Hill. 9 Will. 3. B. R.] | 


Tranchiſe cannot J N a motion for prohibition to the univerſity of Cam- 


be allowed on 
motion, unleſe 


bridge, the other ſide inſiſted on their privileges, which 
ir has been for- are confirmed by parliament, Et per Cur. You muſt 


plead 


Pames'of Purchaſe ard Digniey - 4459 


plead them. The difference is, where franchiſes have n 

| ' 4 12 98 n o 
been once allowed on plea, and are upon record pt court, n nen teu” 
there they may be allowed upon motion ever after; but, cord. Vide 
where they habe not been allowed, it is otherwiſe; and fo 1 Salk. 343 8 | 
it was held and done between Ca/tle and Litchfield, where Gaſes B. R. 165, 
the franchiſe of Oxford was . pleaded; and ſo they were 2 Wilſoa 36, 
obliged to do here.” © . 

7 „ 


2. Domina Regina verſus Layton. 
„„ See); | 
U PON a conviction of forcible entry, if a fine be ſet, Where fine la fot 


the conviction cannot be quaſhed upon motion, but . | 
the defendant muſt bring his writ of error; otherwiſe if not quaſhed on 
no fine be fet, for then it may be quaſhed upon motion : — Ante 
£33 | ; BE 15 : a ; IS 1253. 
Fer Cur. a | 2 1 Stra. 474. 2 Stra. 794. 


4 


nc 


o 


I 


= 20A 3 [451] 
Names of Purchaſe and Dignity, 9:5. 
e Yelv. 24+ | 1 Sid. 40. 1 Lev. 50. 1 Show. 392. 8 Mod. 303. Ow. * Pops 4; 


Noy 88. 4 Co. 118. 6. Co. 53. 1 Salk. 6, 50. 1 Ld. Raym. 303, 304, 562. 


battery upon Thomas Lord Marquis of Carmarthen, * . 3 


who was called up to the Houſe of Lords by the name of ſtyling him by 
Lord Ofborn ; «64 it was held by the Chief Juſtice, that bis farher's ſe- 
there was no ſuch perſon, or at leaſt the Duke of Leeds — ne oe if 
was the perſon, Jay not. the proſecutor. At the Old Baily, mon parlance, 
one was indicted for ftealing the goods of the Earl of il. rot. 500, 

Kingston, who was the eldeſt ſon of the Marquis of Dor- 39> 57 ee iy 
cheſter, and the defendant was acquitted by the opinion of 3, c. 6 Mod. 
all the judges, for he was only Mr. Pierpoint. In the 393- Carth- 
Houſe of Lords, complaint was made againſt the Marquis 78 Wer ws * 
of Carmarthen, for breach of privilege, and the Houſe ſaid 22, 38. 


there was no ſuch perſon, The defendants were acquitted. 


AY indictment was preferred againſt two chairmen for a Indictment for 


. 


"<q The Preſident and College of Phyſiclans, 33 | 


„ 328. 


London, verſus Salmon. 4 Mod. 47. 
Tria. 13 Will. 3. B. R. 1 Ld. Raym. 680. S. C.] 


1 EBT was brought in the name of the Preſident and Corporation may 
College of Phyſicians, on the ſtat. 14 H. 8. c. 15., for K 
the penalty of 5 J. per month for practiſing phyſic in Len- notwithltanding 
3 E 2 


vol. II. | on 


. 


= 
— 


- l - » — >= = ern a> —— = — : 
che Is pov hard. ae A RR ee it i En era 1 
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431 © Dames of Purchaſe and Dignity, | 


an expreſs power don without licence; and, upon demurrer to the declara- 
3 dee tion, this exception among others was taken, that the ac- 
Lutw 5:0, Ke. tion ought to be brought in the name of the College only, 
e . or the Preſident on ; the rig 1 the patent * quod 
57. Part: 324* 1pft per nomina prefidentis collegii, ſeu communitatis facultatit 
e 22 33 ſhall ſue and be ſued. To this it was 
2 Fulſt. 185, anſwered, that they are incorporated by the name of Pre- 
3 dent and College, and have in conſequence of that a power 
93% 157 «to ſue and be ſued b that name; and this power is not 
taken away by the additional affirmative power which is 

farther given to them. 10 Co. 28. 6. 30, 123. 1 Ro. Ab. 

513. Fitz. Brief, 485. 5 E. 4, 20. 16 H. 7. 1. 20 H. 6. 

4. 44 E. 3. 6.6. 11 H. 7. 27. 13 H. 7. 14. And judg- 

ment was given for the plaintiff. Of 


OE CITI 
N — * 


— — ig 
- nad 
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1455 ] 3: Domina Regina ver/us The Inhabitants of 
Barking, Needham Market, and Darmeſden 


Hamlets. 
[Paſch. 5 Ann. B. R.] 
On a certiorai Certiorari iſſued to remove all orders concerning the 
Jr rh 3 inhabitants of the pariſh of Barking, Needbam Mar- 
pariſh inthe #et, and Darmeſden hamlets, and the orders mentioned 
writ, and _ Barking, and Needham, and Darmeſden hamlets, without 
| TS the Jarket. Serjeant Weld argued, that they muſt be taken 
ſame. Vide ante to be the ſame. 1 Sid. 64. Writ was to the Juſtice of 
434. = = i Chefter ; return was by the Chief Juſtice; and x Ro. E 34. 
: 57. Match. A ward and a liberty of a city is the ſame: Holt, C. J. 
112. 1 Lev. 30. The Chief Juſtice of Chefler in his patent is called ſſticia- 
Ke 259 us, and there was but one till 18 Z/iz. c. 8., which gave 
„ of. 2a. the queen power to make another, who is ſtyled alter juſti- 
472+ ciarius, and the firſt ;u/liciar, and ſo our writs are direct- 
ed; we therefore take notice of him, and do not regard 
his calling himſelf Chief Juſtice. The reaſon of 1 Ro. 
334. is, (a) that a ward of a city is no venue, therefore the 
venue is from the city. A jury may come from a lieu co- 
nus out of a city, not from a lieu conus within a city. If 
Needham and Needham Market be the ſame hamlet, ſo it 
thould have been returned; but we cannot take notice 
that there is no ſuch hamlet as Needham Market. If treſ- 
pals quare clauſum fregit at Needham were brought, and the 
plaintiff proved a breaking at Needham Market, he muſt 
be nonſuit. | 
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(-) Sid. 226. 2 Cro. 222. cculr. 


(a3) 


Pleading, tit. 
Novel Afﬀign- 
ment and Dof, 

Placit. 379, 380. 


Novel Alignment. uns: 


1. Coke verſus Evans. 
Trin. 2 Ann. B. R.] 


PRESPASS for taking the cattle in D. The de- Wheredefendant 
fendant pleaded, that the locus in quo was twenty 4 N 
acres, c., where he had common, and juſtifies for da- pap leech the 
| 5 e- feaſant; the wwe replied, that he wel hers bu once 
uch a place, '{viz. another.] And it was a per Holt, " 
C. J. 1 Powell, that the plaintiff might 2 a new aſ- 18. 8 ps | 
ſignment, which they told Mr. Southouſe, ſubridendo ; who Carth. 176. 
neither confeſſed nor ayoided his bar, but gave it the 


go-by. 


2. Helvis verſus Lamb. 
[Hill. 2 Ann. B. R.] t 
T7 RESPASS for taking and carrying away his goods Where the place 


in D. The defendant pleaded, that the /ocus in quo = ROY 
was his freehold, and that he took the goods damage- ante plea, he 
teaſant, & c. The plaintiff demurred generally, and had mutt hew it 
judgment; for the action being tranſitory, there is no 4 * 3 
cus in quo ſuppoſed : Otherwiſe in treſpaſs quare clauſum 117, 119. Carth. 
Jregit in D., the clauſum is a locus in quo; but in the prin- 176. Com. 
cipal caſe there is no place in particular ſuppoſed, only D. wr — 9 bogy 
is alleged for a venue; therefore if the defendant will make ja. 1% lob 
the place material, it muſt come on his part to ſhew a 26, 176. 3 Cro. 
place certain: Alſo in treſpaſs quare clatſum fregit in D., 1. 7. N. 58 
if the deſendant plead liberum tenementum, and iſſue be Pais 378. 2 Cro. 
joined thereupon, it is ſufficient for the defendant to ſhew 594+ Dy- 23. 
any cloſe that is his freehold ; but if the plaintiff gives the 7 ION 
cloſe a name, he muſt prove a freehold in the cloſe named : 
So adjudged in C. B., and the judgment affirmed in B. R. 


upon a Writ of error. 
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Diftringas with 
a blank for the 
cauſe of action, 


amehdable. S. C. 


Holt 4065. Au- 
thorĩty of a ſudge 
of nib prius is 


3. Bullock verſus Parſons. 
[Paſ, 4 Ann. B. R. 2 Ld. Raym. 1143. S. C.] 


] N abt; aſter verdict for the plaintiff, Mr. Eyre moved 
in arreſt of judgment, that the difringas was with a 
blank, and debiti (the cauſe of action) omitted; ſo it was a 
diftringas in another cauſe. On the other ſide it was urged 
to be as no diſtringas, and aided b verdict ; and that it 


by comm on of was amendable. Heb. 240. 2 Cro. 528. The Court. 


ald. Vice poſt. 
456. Ravi. 38, 


73. 2 inſt. 424. 


made two queſtions, iſt, Whether the judge of % prive 
had authority to try this iſſue ? Et per Holt, C. J. The au- 
thority of the judge of »i/7 prius is not by the diſtringas, but 
by the commiſſion of aſſize; for it is the 13 E. 1. c. 30. 


which gives the trial by / privs, and by that ſtatute the 


trial by. ni privs is given before juſtices of aſſize; and at 
firſt theſe trials by 27 prizs were always had and made 
upon the venine facias, and indeed the clauſe of rhe nf 
prius is, by the 13 E. 1. c. 30., expreſsly ordered to be in- 
ferted in the werire fucias; and trials by ai prive continued 
to be upon the venire facias till 42 Z. 3. v. 11., which re- 
quires that the names of the jurors be firſt returned into 
court. By this act two inconveniences were remedied, 
1{t, The party might now he prepared to make his chal- 
lenges, the pannel being. ft returned into court, which 


2 Inft. 726,127. was not before; and, 2dly, The defendant was prevented 


Want of a diſ- 
tr.ngas is aided 
by verdict, id 
diſtripgas not. 
Danv. 1 part 


222 


357. 
Tri. p. pais 57. 
Hob. 24 6. 


by this means to caſt an effoin at 27% privs, which was uſed 
frequently before; for, by Marlb. c. 13., the defendant was 
allowed one efloin, and that after iſſue joined upon the re- 
turn of the venire: By conſequence, when that was re- 
turned at 4 prius, he could eſſoin at mf privs but now 
it is returned above, he muſt eſſoin above, and cannot now 
eiloin at the trial, becauſe the trial is upon the diffringas, 
and not upon the veuire. Idly. The Court held no di- 
Aringas, or the want of a d;/ringas, to be aided by verdict, 
but an ill difiringas was not; and remembered a caſe, 
wherein Saunders, of counſel at the bar, dropped the di- 
- firingas out of his hand, that he might want a difiringa:, 
which would he aided, and not keep and ſhew an ill one, 


3 Cto. 622,253. which would be naught. Alfo they held it amendable, 


and gave judgment pro quer. 


A 


— 


5 „„ ty a7, 


” — — 
A 4 
I + & © 


* 24 


* a fs 


1. Allüngtöt 
[ Frin. 12 Will. z. B. R.) 


verſus Vavaſor. 


Latitat was ſued out againſt four defendants in treſ- 


paſs; the plain tiff was nonſuit for want of a declara- 
tion, and the defendant's attorney entered ſour nonſuits 
againſt him; and it was held to be irregular, becauſe the 
treſpaſs is joint, and though the plaintiff may count ſeve- 
rally againſt the defendants, 
ſevered by the count (a) 


£ 


(a) R. familiter on a judgment of zon proſe, 4 Bur . 2418. 
2. Lover verſus Salkeld. 
[Trin. 12 Will. z. B. R.] 


RE SPASS againſt two defendants, and verdict ſor 
the plaintiff z one defendant being an infant, the 


_ plaintiff took judgment againſt the other, and entered a 


non prof. after the judgment againſt the infant. Upon 
this judgment the plaintiff ſued out execution, upon which 
error was brought: And Mr. Northey objected, that the 
execution and judgment could not vary from the demand 
of the writ : Raymond contra. Torts are ſeveral, and the 


plaintiff may as well enter a no prof. guond one defendant 


upon a trial by verdict, as if one defendant had demurred, 
and verdict againſt the other; and that a non. proſe. may be 


entered after judgment as well as before; and for non prop. 


entered after N he cited 15 Z. 1, 26. 14 E. 4. 6. 


Hob. 71. 1 Ro. Rep. 379. 2 Ro. Abr. 100. pl. 5. 


wherein it might well be, but à ſinal judgment differed; 


for that being once wrong, a ſubſequent entry would not 


ſet it right. Adjournatir. 


"M $2321, 


6 Mod. 95, 26t. 
Hard. 126, 153. 
Raym. 38, 73. 


| Fareſl, 32, 43, 


80. 


In treſpaſs. 
againſt luury, 
there-can be but 


one honſuit for 


want of deciar- 
ing. w 4 42415 


yet it remains joint till it is 


Non proſ. may 
de entered as to 
one detendant 
after interlocu- 
tory judz ment, 
not after final. 
Vide 1 Cro, Ha- 
ger verſ. Wood. 
Co. Entr. 650. 
b. & 676. b. 
Raſt. Entr. 532. 
b. Hob. 7c, 108. 
11 Co. 50. b. 

3 Cro. 762. 
Vide Doug. 169. 


(161.) 


| Holt, 
C. J. ſaid, he ſuppoſed thoſe were interlocutory judgments 
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4551 QBaontuit, Ser. 


8. o. Fareſl, 32. 3. Cooke verſus Foſter. 
: [Trin. 1 Ann. B. R.] 


Where the de- ] F a man appear at the day of the return of the proceſs 


5 and put in bail, though he never was arreſted, nor the 
plaintiff may be proceſs returned; yet if the plaintiff does not declare againſt 


non-proſed fim in two terms, a non rg. may be entered againſt him, 


[4 56] : 4. Goddard verſus Smith. 
6 Mol 6. Mich. 3 Ann, B. R.] 


Vide 11 Co. 65, Diſcharge by nolle proſequi upon an indictment, is not 
— * A ſufficient to maintain an action for a malicious pro- 
1 vhs wo. ſecution. - Vide this caſe, title Aion ſur le Caſe, pl. 11. 
. e eee 

Sonder 8.53. Vide Co. Ent. 650. d. In treſpaſs, ſeveral iſſues, one 
Entries of non found for the plaintiff, & /uper hoc idem quer. gratis hic in 


Prof. 6 Mod. 25, Cur. cognovit fe ulterius nolle proſequi verſus le defend. de cæte- 


2m 2 pos $ 3, ris exitibus, upon which here is an eat inde fine die, and the 
5 . plaintiff has judgment for the other; et vide ibi 676. Sc., 
Hard. 126, 153. iſſue for part, and demurrer for part, in an action of treſ- 
* Rol. Abr. 786. paſs, and verdict pro quer. upon the iſſue; upon which 
pl. 2. R e po 
the plaintiff enters a non prof. in this manner: Et ſuper hoc 
idem quer. quoad materiam prædict. unde partes pred. paſue- 
runt ſe in judicium fatetur ſe nolle materiam illam, &c., ulte- 
rius quoviſmodo intromittere : Ideo idem defendens eat inde fine 
die, c., & ſuperinde idem querens petit fudicium de dampnis 
prædict. &c. Ideo conſideratum eff, that the plaintiff reco- 
ver; and that the plaintiff be amerced pro falſo clamore as 
to the reſt, & quod defendens eat inde fine die. Vide ibi 28. 
Jury came in with their verdict, and the plaintiff was non- 
ſuit, and the entry is, ſuper quo querens ſolemniter exactus non 
revenit, nec ęſt proſecutus billam ſuam, ſuper quo conſideratum 
eft quod nil capiat. . FE Dok 


6. Greeves verſus Rolls. 
[Paſch. 4 Ann. B. R.] 
Jogger ail T HE judge of mf: prius may receive a non prof. at the 


a non prof. at 1 aflizes; lo it was held by two judges, and that judg- 


theafizes. Vide ment was affirmed in the Houſe of Lords againſt the opi- 


ante 454. Raym. nion of Holt, C. J. For before the ſtatute of York, the juſ- 
tices of nit prius had no power to record a nonſuit or de- 
fault in the country, and conſequently have no power now 

| | | N to 


38, 73. 12 Ed. 


Notice, &c. 


to enter a 204 prof., Which is not within that ſtatute. 


common law they could not record a uon prof., default or OO ; 


nonſuit. Neta; The principal caſe was, ejectment againſt leaſe, gc. and 
ſeveral, who all entered into the rule of leaſe, entry, and others do not, 


ouſter; at the aſſizes ſome would confeſs, and others 


456 


At In ejectment 


the plaĩntiff may 
go on as to the 


would not: The plaintiff, as to thoſe who would not con- former, and be 
feſs, entered a non 'proſ., and went on againſt the others, —— to the 


and recovered; upon this a rule was made, that in like 
caſes the plaintiff ſhould go on againſt thoſe who would 
confeſs, and as to thoſe who would not, ſhould be non- 
ſuit ; but that the cauſe of the nonſuit ſhould be expreſſed 
in the record, viz. becauſe thoſe defendants would not 


confeſs leaſe, entry, and ouſter ; and upon the return of 
the po/tea, the Court would be informed what lands were in 
the poſſeſſion of thoſe defendants, that the judgment might 


[457] 


be entered againſt the caſual ejector as to them (a.. 
It was agreed in the arguing of this cauſe, that where Where ſcreral 


there are ſeveral defendants, and they ſever in plea, 
whereupon iſſue is joined, that the plaintiff ma 

zen prof. as to one defendant at any time before t 

is ſent down to be tried at ni prive. at 


(a) This caſe is reported in 12 Med. 
65 1. as of Hil. 13 V. It appears that 
the caſe was, that the plaintiff entered 


a retraxit at nit prius as to one defend- 


ant, which the Court held to be irre- 
gular; and it was laid down, that 
where there are ſeveral defendants, 
and one refuſes to confeſs, Sc. he 
ſhould be acquitted, ¶ not that the plain- 
tiff ſhould be n, as to him;|] and 
thereupon judgment ſhould be given 


bably as reporte 


3 T. R. 66 
againſt the caſual ejector. And, as in | 


defendants ſever 
in plea, plaintiffs 
enter a may enter non 
record proſ. againſt one, 
any time before 
| record ſent down. 
2 Kol. Abr. 100. Hob. 70. 


1 Bur. 359: the report in Salkeld is 


ſtated to be wrong, the caſe was pro- 
in 12 Mod; . Vide 
alſo the reports of this caſe, 1 Ld. 
Raym. 716. Compns 113. 3 

If the plaintiff obtains judgment by 
default againſt one defendant, he can- 
not be nonſuit as to another, Weller v. 
Gayton, 1 Bur. 35 8. Harris v. Butter- 


ley, —_ 485. Hannay v. Smith, 


Notice, | Ge. 


I. Lazier ver/us Dyer. 


Vide 5 Mod. 96, 
129, 257, 330» 
442, &c. 
2 Show. 316. 
2 Lev. 21, 106, 
152. Lutw. 404, 
409, Ec. 8. Co 
| Polt. 650. 


[Mich. 2 Ann. B. R.] 


1 SSUE being joined and entered, as of Trinity term, If there be no 


the plaintiff reſted till the Trinity term following, 
then gave notice of trial after the term; and a venire facias 


E 4 


proceeJing in 
and fact within fou 
terms, there 
and 
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6 Mod. 57. 8 C. 


it. See 6 Mod. 


— Nularces. 


muſt be a term's and djſringas was taken out in the vacation, but teſted 


notice of trial. and entered as of the term. Et per Cur. This is not ſuf- 


Vide poſt. 645. ©. 2 wn map dg; gen = a 
I * ha 1 ficient notice; for though in law, this was a proceeding 


6 Mod. 28, 146. within the term, yet in fact it was a proceeding in vaca- 
Called ILStud tion, and therefore there was not a term's notice of trial. 

verſ. Dyer. 1 Keb. 112. 1 Sid. 34, 231, 2 Lilly 1517, 356. 2 Bl. Rep. 784. Doug. 71. 
Str. 531, 1164. 5 5 EN vv 


* 


nn 


23. Smith ved Goff 


Ppaſ. 4 Ann. B. R. 2 Ld. Raym. 1126; 8. C.) 


| Notice not ne- D LEAINTIF F. dbelares, That whereas H. oel Him 


dee he 30 J by bond, the defendant promiſed,” that, if the 
hin fon be in- Plaintiff delivered up the ſaid bond, he would pay binn the 
tended to be ſaid 30 J.; and ſays, he delivered up the ſaid bond ts H.; 
known without unde the defendant liad notice, and had not paid it. On 
288. 4 Mod. motion in arreſt it was held, iſt, That delivery muſt be in- 
R's „ tended to the obligor, for that is properly a delivering up; 
Far- fl. — &c, and delivering up muſt be conſtrued the moſt effectual de- 
5s Com. Dig. livering; which is ſuch as that the bond may be cancelled. 


$a e. 62. 2dly, There needs no notice, becauſe the defendant knew 


c. 75. pa. :67, Whom to reſort to; and the difference is, where a perſon 


3d edit. is named, and where not, 


Vide 9 Co. , 

&c. 5 Mod. 242. 
Raym. 74» e E $06 #26 
6 710d. 145. 
Vaugh. 333, BR 
340, 358. | 8 5 
x Mod. 55, 76, 1. Rex & Regina ver/us Wilcox. 


168, 202. | 
Hill. 1 . & M. B. R.) 


[458] Nuiſantes. 


Fine pardoned H E owner of the glaſs-houſe at Lambeth was indicted 


by par- . . "© | . ; 
bo ST es- for maintaining that houſe, being a nuſance, and was 


ment not excuf- convicted and fined ; and now it was moved, that by the 
ed. Vs . act of general pardon the defendant was excuſed and diſ- 
225 br wapvy charged, both as to the fine and the abatement of the nu- 
2 Hawk. c. 37. fance : But the Court upon conſideration held, that he 
5 , Cg. ſhould be diſcharged only as to the fine and not as to the 
+07: code abatement, for that is not a puniſhment of the party, but 

a removal of that which is a grievance to other people, and 


any perſon may abate a common nuiſance. 


Nuſſatitts, 


2. Palmer contra Poultney. 


[Mich; 8 Will. 3. C. B. 1 Ld. Raym. 276. 8. C. named 
e e. Pulmey. ] . 
IUOD permittat praſternere quædum edificia ad noru- 
88 e. And the Court held, that a god. prrmnittar 
will lie de ædiſicio: but vide Ney 68. 3 Cro. 3 20, 402. It 
lies not de mole F. N. B. 110. it lies de fabrica; I. N. B. 


184., which the Court held as uncertain as edificixor; Alſo 2 f 


there may be a building without a name; and the Court 
held, that whether the nuſance was by the tenant or a 
ſtranger, the plaintiff may maintain a qucd permittat, for 
it is the 
Et nata; In a quod permittat. the jury have a view z but 
that did not weigh with the Court, for they ſaid that could 
be no direction to the ſheriff, though it might to the 


jury. 16 455 | 
3. Lodie verſus Arnold, 
[Mich. 9 Will. 3. B. R.] 


TRESPASS for breaking his cloſe, and throwing 


bricks and other materials there lying erga confettio- 


nem domus de novo erect. into the fea; the defendant ſhew- 
ed it was a nuſance, being a houſe built acroſs the way, 
and that he pulled down the walls, &c. and they rolled 
into the ſea. The plaintiff demurred, and judgment was 
given for the defendant: And, * 1it, The Court Tecined 
to agree, that the treſpaſs, which is juſtified; is hot the 
treſpaſs complained of, for that was throwing materials 
there lying; this, which is confeſſed, is pulling down a 
wall. 2dly, That when H. has a right to abate a public 
nuſance, he 1s not bound to do it orderly, and with as little 
hurt, in abating it, as can be; and therefore was not an- 
ſwerable in this caſe for the rolling into the ſea. In the 
caſe of James againſt Harvard, the defendant might have 
opened the gate without cutting it down ; yet the cutting 
was lawful; and the Court denied Hill's cate, 3 (9, 384.3 
that matter of aggravation need to be anſwered. But, 


3dly, the Court held, that the declaration was repugnant 
and inſenſible; there could not he materials towards the 
building of a houſe eref., which is already built. 


458 


See 2 Mod. 23 1. 
Lutw. 3586, &c. 


Quod permittat 
lies de 2dific.v. 
9 Co. $3, $4- 
Cro, Jac. 785. 
Cro. Car. 185. 
1 Rol. Rep. 394. 
ulſt. 10 * 

1 Jones 22242. 
2 Rol. 144, 145 
56 Ts 


2 prejudice to the plaintiff, J. N. B. 184. 


In juſtification 
by abate vent of 
a nuif:nce, it 
need not be 
ſewn that he 
did it, doing 4s 
little hurt as 
could be. 

1 Jon. 221. 

1 Hawk, c. 73. 
lec. 12. 


4591 


Cro. Car. 184, 
18 5. Vide 5 Co. 
Penruddock's 
Caſe, Mo. 70;, 
+ T. R. 292. 

1 Lev. 31. 

I Salk. 213, 
408, 
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459 


6 Mod. 116. 


SC Vide prov. | 


Page 


In caſe for ſtop- 


ping lights, it 


muſt appear that 


the lights were 
ancient. Sce 
6 Mod. 116, 


314. 1 Mod. 55. 
1 Lev. 122, &c. 
& infra, 2 Lev. 


rg . Co. 58, 
25 xl. 402. 
Conſuevit after 
verdict in ſuch 


action, imports 


uſage time out 
mind. 6 Mod. 
20, 313, 314. 
Comber. 481. 
S. C. 1 Vent. 


274, 237. Show. 


T3 64. 3 Mod. 


48. 3 Keb. 133. 
Pop. 170. Hutt. p 


136. Hob. 131. 
Carth. 454. 


Caſes B. R. 215, 635+ 


3 Lev. 133. 
1 Vent. 239, 


H. erects 2 houſe 
which ſtops my 
lights, I may 
pull it down. 
See 6 Mod. 314z 
c. ſupra. 

1 Vent. 227, 
239, 274. 2 Lev. 
194+ Ray. 87. 
1 Sid. 167. 3 Bl. 
Com. 5. 


[ 460 ] 


3. Co ante 459. N 


and 6 Mod 116. 


F. N. B. 124. 
H. Cro. Jac, 
373. 1 Vent. 48. 
r Mod. 27. A 
tenant for years 
eretts a nutance, 
and makes an 


Nuiſantes. 


4. Noſewell verſus Prior. 
855 an 2 85 . . 5 Ld, Raym. 39- 8. C.] | 


I N an action upon the caſe for erecting a ſhed upon the de- 

fendant's ground, ſo near the plaintiff's houſe that it 
ſtopped up his lights; the plaintiff declared, that he was 
poſſeſſed of a houſe which had windows, per quas lumen in- 


ferebutur & inferri conſuevit. After verdict for the plain- 


tiff, it was moved in arreſt of judgment, that the houſe 
was not ſaid to be an ancient meſſuage, and the defendant 
appeared not to be a e ene for one may erect a ſned 
on his own ground againſt another's windows, if they are 

not ancient lights. 3 Cro. 118. And all the precedents 
of ſtopping lights have it, either amiguum meſſuagium or 
antiqua lumina. 1 Cro. 325. Pop. 170. 2 Cro. 373. Yelv. 
215. Sed per Cur. The word conſuevit imports uſage time 
out of mind, and we mult intend, after verdict, that uſage 
time out of mind was proved; and ſo indeed it was in this 
caſe, for otherwiſe the jury could not have found for the 
laintiff. The Court ſeemed to think this declaration 

would not have been good upon demurrer. Z 


Holt 500. Lilly Ent. 31, $2, $3, 516. 1 Sid. 167. 1 Vent. 237. 


5. Dominus Rex vegſur Roſewell. 
Ein. 10 Will. 3. B. K. 


IF H. builds a houſe fo near mine that it ſtops my lights, 

or ſhoots the water upon my houſe, or is in any other 
way a nuſance to me, I may enter upon the owner's ſoil 
and pull it down; and for this reaſon only a ſmall fine was 
ſet upon the defendant in an indictment for a riot in pull- 
ing down ſome part of a houſe, it being a nuſance to his 
lights, and the right found for him in an action for ſtop- 
ping his lights. | e 


6. Roſewell verſus Prior. 


[Hill. 23 Will. 3. B. R. 1 Ld. Raym. 713. S. C. Pleadings 
| | Lilly 81. 785 


IN an action upon the caſe, for that the plaintiff being 
ſeiſed of an ancient houſe and lights, the defendant 
had erected, c., whereby they were ſtopped. There 
was a former recovery for this erection, and this action 
was for the continuance; and the caſe was, tenant for 
| years 


| Nuifances, 44860 


years erected a nuſance, and afterwards made an under- under lexfetoB., 
Yeaſe to F. S. The queſtion was, Whether, after a reco- Pg hm 6h 


very againſt the firſt tenant for years for the erection, an again eicher. 
action would lie againſt him for the continuance after he Se 6 Mod. 316, 
had made an under-leaſe? Et per Cur. It lies; for he tranſ- ay 

| ferred it with the original wrong, and his demiſe affirms 144, 145. Cra. 
the continuance of it: He hath alſo rent as a conſidera- o_ _ | 
tion for the continuance, and therefore ought to anſwer ?} — OI 
the damage it occaſions. Vide Jones 272. Receipt of 9.To. 58. 2. 
rent is + he. 2 Cro. 372, 555. The action lies — T« 
againſt either at the plaintiff's election. 


J. Domina Regina ver/us Wigg. 2 
| [Paſch. 4 Ann. B. R. 2 Ld. Raym. 1163; 8. C. 5 Ly + 


JNDICTME NT for keeping hogs in ſome of the Keeping seit 


back ſtreets of London, contra formam flatuti. Mr, a city, anuſance 
: at common law. 


Whitacre moved to quaſh. it, becauſe the ſwine are for- $£... Rol. Abr. 
feited by the ſtatute 2 TW. & A., . 2. cap. 8. ſect. 20. 140, 141. Cro. 
2 indict lies, at leaſt not contra formam flatuti : Car. o. 9 Co. 
rgo no indictment lies, at leaſt not contra fo a | 
55 . . 57 58. 2 Show. 
He compared it to the caſe of the Queen againſt Watſon, 25, 30, gr, 3a. 
which was an indictment for keeping an alehouſe, and Palmer 536. 
held not to lie, becauſe there is another remedy. Curia: Ft — 
Where a new penalty is applied for a matter, which at 1 guig: 113. 
common law was an indictable offence, as in this caſe for Oath, 222 Br, 
| ; 2 e i „ 
keeping ſwine in the city, which is a nuſance, either re- Cg 12 3. Where 
medy may be purſued; but where the ſtatute makes the the flatute makes 
offence, that remedy muſt be taken which the ſtatute the offence, no 


p ; . : other zemedy can 
gives (a): And as to its being contra formam flatuti, that . ade yew e 


is ſurpluſage; but if that was a fault, they ſaid they would what the ſtatute 


not quaſh it, being for a nuſance, but he ſhould demur ; gives ; otherwiſe 


accordingly it was demurred to, and came on in the paper, $a mem 


and judgment given for the king (3). Afterwards Mr. Ante 45. 
Whitacre moved to ſet aſide the judgment, alleging ſur- 

priſe and want of notice. Sed non prævaluit But no 

counſel appeared for the defendant when judgment was 

given, "1 | 

(a) Vide note to Stephens v. Wat= For an enumeration of caſes 
fen, Ante 45. which are or are not nuiſances, wide 


(5) Vide acc. ante 212. Cowp. 648, note to 6th edit. of 1 Haul. c. 75. 
Doug. 441. 2 Hawk. c. 25. fec, 115, ſec, 11. pa. 363. e 
5 7. K. 163. | . * . 
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a cauſe in court. ſioners have no au 
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2 Show. 68, ; 


475+ 5 Mod. N l ; 
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52252  Daths and Akbantts. 


Caf: 11. 1 Chan. 
Rep. 231. Poſt. r 


59. I. »Salloway verſus Whorewood. 
[Mith. 9 Will. 3. B. R. 


Where, upon 1 PON a rule to ſhew cauſe, the plaintiff offered fe- 
_— cauſe, — veralnew affidavits, and this diverſity was taken, viz. 

affidavits 5 Nein wr = 

may be read to Where they contain new matter, and where they tend only 

fupport the rule. to confirm what was alleged and ſworn when the rule was 

made; in the latter caſe they may be read, and not in the 

former, „„ „ Er ts 


2. Dominus Rex verſus Jones. 
4 q 5 N [Hill. 8 Will. 3» B. R.] | " * 

Affdavits * IF affidavits taken before commiſſioners in the country, 
n => according to 29 Car. 2. c. 5., be expreſſed to be in a 
ing to 29 Car. a. Cauſe depending between A. and B., and there is no ſuch 
e. 5. muſt be in cauſe in court, _——— be read, becauſe the commiſ- 
5 Mod. 74. S. C. thority to take them, and there can be no 
q Lev. 426, perjury; otherwiſe if there be a cauſe in court, and this 
Holt 5. conicerns ſome collateral matter. | 


3's 3. Davis and Carter's Cafe. 


Where anafi- AVIS and Carter ſtood in the pillory, and the Court 
Oe 05 ne would not allow their affidavits to be read; Hill. 
on Vide 2 7 FV. z. B. R. But Mich. 4 Ann. B. R. a motion was 
513, 514, 689. made to ſet aſide a judgment for irregularity on the de- 
1 15, fendant's affidavit; and Mr. V hitacre objected to the read- 
3 401. . . . . 
ning it, becauſe he was convict of perjury. Et per Holt, 
C.. J. Muſt he therefore ſuffer all injuries, and have no 
vide Str. 148. Way to help himſelf? Poꝛbell, J. You- ought to have the 
2 Hawk. ch. 46. record of conviction in your hand when you make this ob- 
IE jection. But per Holt, C. J. If he had, it would be no- 
| thing to the purpoſe. | | 


FR IO 


290, 338, 522% 
603, 607. 2 Lex. 
35, 166, 220. 


Obligation. , 


1. Henderſon verſus Foſter. 
FE (Hil. 3 w. & M. B. R. | 
IN debt the plaintiff declared on a bond, in trigint. & Sex trigints H. 


ſem libris ſolvend., &fc., and upon oyer the words of the Sa 
bond were ſex. trigint. libris, and it was held well, and no S. C. 477. 
variance; for jt ſhall be taken as one word, as tres vigint, 2 Show. Orr 
z 8 — - 1 741 $ ; 2% 2 Kol. 
dies Junii was taken for the 23d of June. Yelv. 193. Abr. 146, 79 
3 Salk, 14+ Wy 4 Carth. 204. S. C. Skin. 310. Com. Obiig. B. 3. 


2. Cromwell verſus Grunſden. S. wiede. 


YL | Pie les Pleadings. 
 [Paſch, 10 Will. 3, B. R. 1 Ld. Raym. 335. 8. C.J 7 Salk. 73, 74: 
7 | SP . | Holt 502. Cates 


IN debt upon an obligation, the plaintiff declared, ,t mo ES 


| cum Robertns Erlin, primo die Fulii 1674, per ſcriptum in a Bond. Cro. 
ſuum chli gatorium concęſſit ſe teneri & firmiter obligari in quaũ- Car. 116. Mos. 
dragint. libris, c. At profert, c. cujus dat. ęſt eifdem die 3825 ee 
anno. Upon non eft factum pleaded, the jury found the — 22 
defendant made a deed in hec verba, and that was, in pre- 1 Brownl. 110. 
mid. vigin. in quadrans libris, dated the iſt of July, anno _ porn F 
. 577 » 
regni Car. 2. millimo ſexcent. ſepta. gto., and ſigned Robert Erluin, variance 
Erlwwin, conditioned to pay 20 4.5 and if this be the ſame not material. 
deed, Fe: , Tun, 2 rar . 
6 5 DIG y « Infenſible words 
1ſt, The variance between the name ſigned, which is rejected. Vide 
Erlwin, and the name in the obligation, which is Erlin, prox. pag. pl. 3. 
is not material, becauſe ſubſcribing is no eſſential part of & 2 
the deed; ſealing is ſuſficient ; The bond is a deed with- B. 3 
out it, and ſo it is of the year of the king. Vide Yelv. 193. 
2dly, The Court held the words in premid. vigin., and 
alſo the ann regui Car. 2. millimo ſexcent. ſeptua. to., to be 
void for inſenſibility; and being inſenſible ſhall be rejected, 
the reſt being ſenſe without them. 3 
Zaͤly, They held that the word guadrans had been void Sum in the obli. 
and inſenſible, if it had ſtood by itſelf, as in caſe there had bien b 
been no condition, or if the condition had been collateral; 1 
but ſince it has relation to the condition, they would take by the condition. 


o g 2 . * | 2 C . 6. : 
it to be explained by the condition, and to ſignify 40/., „de PN. Croc”. 


there being ſomewhat like quaiter or quadragint. in it, El 417. Yelv. 
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462 | Obligation. : 


105. Styl. 247, and there are caſes as ſtrong and of as odd words. Heb. 


257. Ra. 119. Quamguegenta for 5ool. Yelv. 95. Cre. Car. 147. 


s J. 3 * 
Gin: Ca. 418. Cro. Fac. 208. 1 Brownl. 62. 2 Ro. Ab. 146, 147. 


10 Co. 133. Hob. 19. doubted. In moſt caſes where the gent. or gint. 
f 46 3] or the ſex or ſept. are right, the obligation has been 
"*- held well. Vide 2 Jones 48. 1 Cro. 416, 418. 2 Cro. 

3. . , | 5 A | L 8 5 0 

Impoſſible date is e An impoſſible date is no date; and where there 
no date, mathe jg no date, the plaintiff nevertheleſs muſt declare of it as 


plaintiff muſt 


declare of a time made at a certain time, and it is better to reſt there 
of waking. without cujus dat. Eg eiſdem, &&'c. or gerens dat. eiſdem ; for 
3 Mod 248, &c, that ties it up to the bond mentioned in the declaration; 
Feb. 193. and if that be taken to be the expreſs date, then there is 
5 Co, 5. 2 Rel. a variance; and the Court held, That if the Plaintiff's de- 
I 2% Ke. claration had been gerens dat. it had certainly been naught, 
Fareſl. 38. Ge- becauſe that could refer to nothing but the expreſs date; 

rens dat. mult but being cut dat. the Court would intend it of the real 

underſtood of Py. . . 

the expreſs date; date, which is the delivery, and not of the expreſs date; 
cnjus dat. may becauſe that being inſenſible, and as no date, it could 


be the delivery. not properly be applied to that. Yide 2 Yelv. 193. 


1 Brown, 110. 
Styl. 414. 2 Rep. 5. Cro. Eliz. 603, Noy 21. | | 
And the Chief Juſtice denied the Caſe, 2 Cro. 136.; and 
held, that if #. declares on a bond, as bearing date the 
.6th of May, he cannot upon non eff factum give in evi- 
pence a bond bearing date at another day; but he may 
give in evidence a bond that bears date the 6th of May, 


though it was delivered at another day. Adjudged. 


3. Wells vergus Treguſan. 
(Mich. 7 Ann. B. R.] 


Condition of 2 EBT on a bond for 100/. defendant demands oyer of 
e > the condition, which was, whereas the defendant is 


d | 
dee, tuly indebted to the plaintiff in gol. Now the condi- 


See 2 Show. 15, tion is ſuch, that if the defendant do not pay the ſaid 500. 


dn oer upon, Cc. then the obligation to be void, c. and 


„85. Raym. : 2 
54 * pleads, that he did not pay the ſaid 50%. The plaintiff 


So. 2 Mod. demurred and had judgment; for when the condition re- 

, 6-4 cites debt, and after lays an obligation not to pay it, it is 

$.C. in that repugnant, Vide 1 Sid. 109. 1 Lev. 77. 39 H. 6. 
10. 4. | | | 


N | 464 e - 


Ottupant and Decupancy, e 
TO OO 5 es | Carth, 65, 66. 
n 3 | 2 Keb. 250. 


Oldham verſut Pickering. 
[Mich. 8 Will. 3. B. R. 1 Ld. Raym. 96. 8. C.] 


I attachment ſur prohibition the caſe was briefly thus : md _— 
L Thomas Oldman being ſeiſed of a meſſuage in the county for the paymenc 
of Cheſter, to him and his aſſigns for three lives, died in- of debts, not of 
teſtate without children, leaving only Anne Pickering his 23 
ſiſter: Adminiſtration was commited to Margaret Old- — . 
ham the plaintiff, whom the defendant now ſues in the siſtributable. 

, fpiritual court of Che/ter for diſtribution, and to exhibit 2 
an inventory, which ſhe exhibited and omitted thereout 5. C. Comb. 
the eſtate pur auter vie; whereupon the ſingle queſtion 388, 475. S. C. 
was this, Whether an eſtate pur auter vie be not diſtribut- I 0 4. Cafes 

able in like manner, as inteſtates goods and chattels are, B. R. 103. 
according to 22 & 23 Car. 2. by force of 29 Car. 2. c. 3. 3 P. 379: 8, 30. 
which enacts for the amendment of the law, that an ei- 9 f. 5. 
tate pur auter vie ſnall be deviſable, and if no ſuch de- 
viſe thereof be made, the ſame ſhall be chargeable in the 

hands of the heir, if it ſhall come to him by reaſon of a 
fpecial occupancy, as aſſets by diſcent; as in caſe of lands 
in fee-ſimple; and in cafe there be no ſpecial occupant 
thereof, it ſhall go to the executors or adminiſtrators of 
the party that had the eſtate thereof by virtue of the-grant, 
and ſhall be aſſets in their hands, | 3 
And after a long argument by Cheſbire for the plaintiff, 
and 1 Ward for the defendant, the whole Court, viz. 
Holt, Rokeby, Turton, and Eyre, unanimouſly gave judg- 
ment, That the prohibition ſhould ſtand, and that an 
eſtate pur auter vie belonging to an inteſtate, was not diſtri- 
butable; for, notwithſtanding this alteration by the ſtatute, 
it remains a freehold till; and the amendment of the 
law in this particular, was only deſigned for the relief of 
creditors ; that, if it came to the heir 3 reaſon of a ſpecial 
occupancy, it ſhould be in his hands aſſets by deſcent, 
that is, liable to the payment of thoſe debts where the 
heir is chargeable, and of thoſe only; but if there was no 
ſpecial occupant, then it ſhould go to the executors or ad- 
miniſtrators, i. e. they ſhould be in the room of the occu- 
pant, and it ſhall be aſſets in their hands, i. e. they ſhall be 
bound to pay the debts of the deceaſed to the value there- 
of; ſo that it is not ſo much as aſſets to pay legacies, ex- { 465 ] 
Cept ſuch as are deviſed particularly thereout, the ſtatute 
. | | making 


Offices and Dfficers, 
making it aſſets only for this particular intent, to pay ere- 
ditors; and no debts appearing in this caſe, the admini- 
ſtrator is as it were the occupant, and ſhall not be com- 
pelled to make any diſtribution thereof, as he ſhall of 
goods and chattels, according to 22 & 23 Car. 2. (a) 


— — 
2 


0 = by = 
r AY 
# 


= _— 3 — — 
= — r 
— — e. or: . PPP 
RP 8 . S 2 


— = — 


o 4 oo__ 
— — 


—— 


(a) Fide Duke of Devon v. Atkins, diſtributable in Chancery; and it is 
2 P. Was. 282. Witter v. Mitter. 3 P. enacted by ſtar. 14 G. 2, ch. 20, that 
Wins. 101. In the latter cafe it was the ſame ſhall be diſtributed as per- 
held, that an eltate pur auter pie was ſonal eſtate. 
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245. 3 Lev. 200. 
145 288. | 
x Lutw. 38 7, 
1562. Raym. 53. 


e  DHDifices and Officers. 


1. Jones ver/us Pugh. 


een el ASE ſor diſturbing the plaintiff in his office of vicar 
wot al e if general. A ſpecial verdict was found, wiz. that 
5 . - 1 : 
one dies, it hail the biſhop of Landaff granted the office of vicar general 
not ſurvive, to the plaintiff and 7. S. habend. confunctim & diviſim, 
unleſs laid to the 4 a ty | Cod oh 
furvivor. Vice ©Xercend. per fe vel ſupicien. deputat'. It was obje ed, that 
2 Mod. 96, 96. a judicial office could not be granted to two; for if they 
12 33 differ, nothing can be done: Anſwer, That may be faid 
10 % . ef fünf judges, as in B. R. and in miniſterial offices, as 
1 Show. 288. two ſheriffs : The Court held the grant good; and faid, If 
3 > fe 122 an oſſice be granted to two, and one dies, the office does 
Sub. 2 3.350. not ſurviye, but determines; as if two ſheriffs, and one 
Comb. 334. dies, the other cannot act; otherwiſe if granted to two 


Skin. 440, 530. ws 
Com. 5. Officer, and the ſurvivor of them. 


B. 4. 34 ed. pa. 13. 
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4 Mod. 276, 2. Dominus Rex ver/us Kemp. 


277. 8. C. 
[Trin. 7 Will. 3. B. R. I Id. Raym. 49. 8. C.] 
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King grants an „ | | 
e We A Scire facias was brought to repeal letters patent, 
durante bene- whereby King Charles the Second granted to the de- 


placito, and af- fendant Kemp the office of ſearcher in the port of Ply- 


ko 6% g. outb. The caſe was, King Charles II. had granted this 
to commence Office to A. durante beneplacits; and afterwards by other 
after the death, letters patent, reciting the firit, granted it to B. for life, 
urender or for. to commence after the death, ſurrender, or forfeiture of 


A. 


— 
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Diices-and Officers, — 
A Afterwards B. ſurtendered to the king, who, in con- feiture of A. the 
ſideration of the ſurrender, granted the office to the de- par 4 P. 163. 
fendant Kemp, to commence after the * death, forfeiture, p. 12. Comb. 


ſurrender, or other determination of the eſtate of 4. 334+ Skin. 445, 
e 580. Carth. 3 50. 


Caſes B. R. 77. Holt 419. 2 Rol. Abr. 154. Com. Officer, B. 


It was objected, that the grant and patent to B. was * [ 466 ] 
void, becauſe A.'s eſtate, being at will, could not be ſur- cro. Car. 279. 
rendered nor forfeited. Alſo an eſtate of freehold cannot & Rep. 35- 4 & 


depend upon an eftate at will. Carth, 350« 


Et per Cur. An eſtate at will in lands cannot be ſur- Office at will is 
rendered, becauſe it is determinable by the will of either E _ T = 
party; but ſuch an office at will is not properly at the will party; 562 navy 
of both parties, but at the will of the king only; the party be furrendered. 
cannot determine his will, but by ſurrender ; for if it be 22 8 
an office of truſt, a mere forbearance to execute will be an 2 7 8 
offence, and finable; and ſurrender is the conſtant prac- 
on in ſuch caſes, So did the Chief Juſtices Hale and 
N24 41 x Frog 

2dly, It may be ſaid forfeitable in ſome meaſure, and King's tenant at 
the king's tenants at will may be ſaid to forfeit z for in — 2 _ 
caſe of forfeiture, the king will be informed by inquiſi- _ ;nquifitions 
tion before he determine his will, and then upon the re- 2 Brownl. 241» 
turn of the inquiſition the office is forfeited ; but if it were 
an eſtate for life, there muſt be a ſcirr facia# to repeal the 
letters patent. | | 

3dly, If the king had turned out A., the grant to B. Dyer 197. b. 
may take effect, though not immediately, yet after the ! Lan.“ 
death of A. the king ſhall appoint another in the time. CO, © 
Athly, That a freehold of lands cannot be granted to A freehold to 
_ commence in futuro, or depend upon an eſtate at will; auen 5 

but a new office, or a rent de novo, may be created to com- 1 — 
menee in futuro, c., for it is the creature of him that or in an office. 
makes it; and it is no otherwiſe in being than it is in n 
grant. And the king doth not grant a reverſion, but in re- We 
verſion; and that not in reſpect of a particular eſtate, but 


becauſe he is pleaſed to grant in futuro. 


__— Gulliford verſus De Cardonell, | 
(Hill. 8 Will. 3. B. R. 8. C. Com, 1.] 


1 N debt on an obligation 3 on oyer the condition was, that Bond given by 
whereas the defendant was made deputy to the plaintiff 9eputy to prin- 

in his office, if he pay the plaintiff half the profits, then, —— 0 

Sc. The defendant pleaded the ſtatute 5 & 6 Ed. G. of the office, 


Et per Cur, This bond is not within the ſtatute, becauſe 8294- See 6 Mod. 
| 2.34, &c. 3 Keb. 


the condition is not to pay him ſo much in groſs, but half 

* 5 5 2, 650, 

the profits, which muſt be ſued for in the principal's name; < 1, _ 7 
Vor. II. F : for 
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rum may appoint 


. DP tlices and Officers. 


468. Oro. Car. for they belong to him, though out of them a ſhare is io 


361. Cro. Jac. 


6h. Vent 79. be allowed to the deputy for his ſervice, . 


. Comb, 355. S. C. Caſes B. R. 9. Holt 506. Str. 1027. 


r 4. Saunders ver/us Owen. 
Vide Raym. 53. | AR e 
[Trin. 10 W. 3. B. R.] 


Cuſtos rotulo- 1 N an aſſize of novel diſſeiſin for the office of clerk of the 
hag u rea peace of Kent, the recognitors found a ſpecial verdict, 
peace without iz. That the Earl of Winchelſea, being cuftos rotulorum of 
deed. See 3 Mod. that county, made P. Owen clerk of the peace, to hold at 
Vide Noy 147, his pleaſure, by writing under his hand and ſeal; and, be- 
748. Carth. © cauſe the juſtices of peace at ſeſſions ſcrupled to admit him 


426. S. C. upon this paper, the Lord Winchelſea came into court, 


and ſaid, I nominate P. Owen to be clerk of the peace, accord- 
ing to act of parliament. | 125 MY Tn 
5 Mod. 336. And the Court held, that it always belonged to the cuſ- 
5. C. Selk, fog rotulorum to nominate the clerk of the peace, but the 
250, Carth. 42 6. Jerk of th 3 a 
Comb. 317. Clerk of the peace was removeable whenever the cu/ios was 
Caſe B. R. 199 . removed or changed; and moreover was removeable at the 
Lil. Ent. 27% will of the cſtor till 32 H. 8., which makes him to con- 
1 Ld. Raym-. 4 2 | . 
163, 164. Sho. tinue in gquov/que the cuftos ſhall continue in. Now, by the 
530. late act, he is to continue for life; and though the words 
| be, give and grant to him, yet it is only an appointment, 
and conſequently may be without deed : That it cannot be 
a grant from the c/o, or enure as ſuch, is plain, becauſe 
the cuftos is only at will; and he that has an office at will 
cannot make a grant for life, becauſe there is no original 
eſtate ſufficient to bear it; therefore this muſt enure as an 
appointment, or the execution of a power given by the 
Whatever is to {ſtatute ; like a power to an executor to ſell, or a tenant 
aan rg for life to make leaſes; the conſequence of all which is, 
by way of ap- that this was a good appointment, though without deed z 
poinment, is good for whatever is to take effect out of a power or authority, 
without deeds. . : : ; 
or by way of appointment, is good without deed ; other- 
wiſe, where it takes an effect out of an intereſt, and is to 
enure as a grant ; for then, if it be of a thing incorporeal, 
it muſt be by. deed. Held upon a writ of error of a judg- 
ment in the Common Pleas, 77 | 


Fo 


5. Anonymous. 
| (Mich. 11 Will. 3. B. R.] | 
GERJEANT Darnell moved againſt the clerk of the 
county-court, for granting a rep/evin without taking a 


bond or ſurety of the plaintiff to proſecute ; but the Court 
| | | made 


Dftices and Olficers, | 

made no rule, becauſe. it was a ſtale cauſe of complaint 
near two years ago; beſides, it was only a ſingle inſtance ; 
but the Court ſaid, that when it grew into a practice, as 
if a ſheriff conſtantly or frequently uſed to let perſons at 
large without bail, then it.is 2n abuſe of his office, and the 


Court will interpoſe. Per Cur., Holt abſente, Bring your 


+ , 


6. Godolphin verſus Tudor. 260 
[Mich. 3 Ann. B.R.] 


8 IR William Godolbhin, being auditor of Wales, made a 
deputy guamdiu ſe bene geſſerit, who, by articles of 
agreement between them, was to have the fees, and in 
conſideration thereof to pay Sir William 200 l. per annum, 
and ſave him harmleſs. In debt on the bond for perform- 
ance, judgment was given againſt the plaintiff. iſt, The 
Court held this an office within the ſtatute 5 & 6 Ed. 6. 
c. 16. | | | 

2dly, The Court held, that where an office is within 
the ſtatute, and the ſalary is certain, if the principal make 
a deputation, reſerving a leſſer ſum out of the ſalary, it is 
good: So if the profits be uncertain, ariſing from fees, if 
the principal make a deputation, reſerving a ſum certain 


467 


Vi. 4 Bur. 2007. 


[ 458] 


Bond by deputy 
to pay a certain 
ſum out of the 
ſalary or profits, 
is good; but 
where it is with- 
out relation to _ 
the ſalary or pro- 
fits, void. Vide 
ante 466. pl. 3. 
Keb. 552,659. 
78, 711, 717. 
6 Mod. 38, 224. 
S. C. 3 Salk, 
251. 


out of the fees and profits of the office, it is good; for in 


theſe caſes the deputy is not to pay, unleſs the profits riſe 
to ſo much; and though a deputy by his conſtitution is in 
place of his principal, yet he has no right to the fees, they 
ſtill continue to be the principal's ; ſo that as to him, it is 
only reſerving a part of his own, and giving away the reſt 
. to another; but where the reſervation or agreement is not 
to pay out of the profits, but to pay generally a certain 
ſum, it muſt be paid at all events, and ſuch bond is void 
by the ſtatute. | Wh 


Vide H. Bl. 
Rep. 331. 


N. This judgment was afterwards affirmed in the Houſe of Lords. 1 Bre. 


P. C. 101, 
7. Lee verſus Drake: 
[Trin. 4 Ann. B. R.] 


C ASE wherein the plaintiff declared, quod cum extiti/- 
_— ſet clerk of ſuch a pariſh, the defendant diſturbed him 
in the exerciſe of his office, and hindered him to fit in the 
clerk's ſeat, per quod he loſt the profits of his office. It was 
objeCted, that this was rather a ſervice or employment than 

an office; that if it be an office, it is eccleſiaſtical, for of 
5 5 common 


— 


Caſe for diſturb- 
ing him in the 
exerciſe of the 
office of pariſh- 
clerk. Vide 


6 Mod, 19, 27, 
233. 4 Mod. 
418. 2 Mod. 

228. Mo. 706. 
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468. | Dice for the king 


common right the parfon appoints the clerk, and the Court 
will not intend a cuſtom z and unleſs a clerk comes in by 
the election of the pariſhioners ere, to cuſtom, he has 
not a temporal right; and the Court will not grant a mau- 
damus for a clerk, without an affidavit that he is appointed 
by the pariſh. adly, It does not appear that any fees ap- 
pertain unto this office, and no action lies at common law 
for diſturbance in the enjoyment of a ſeat in the church, 
without a temporal right ; and fo it is here. Adrourna- 


fur. f 


Vide ante 435» Non-attendance is good cauſe of forfeiture of 
8 — 9 82 


Fa K 
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[469] Office for the Ring. 
12. 5 . 2 | | | 
Vaugh. 62, 64, * I 

1593-3 Mod. ü 
335 


1. Layton contra Manlove. 
[Mich, 2 W. & M. In Canc.] 


Inquiſitian find- 8 EVE RAI. voluntary eſeapes being committed by 
ing ſome points Manlove the warden of the Fleet, an inquiſition was 


well, and no- 


ching as to Found, and the king granted the ſaid office to Layton; and 


others, may be now the commiſſioners of the great ſeal refuſed. to feal 
Tapping by me- the ſame, being of opinion that the inquiſition was void, 
.. and ought to be quaſhed, becauſe it does not find what 
if defeQivein eſtate Manlove had in the office ; for there are two forts of 
the points founc. inquiſitions, the one to inform, and that need not be ſo 
certain, Mo. 308., the other to veſt and entitle the king to 
grant, and that muſt be certain. Jones 71, 77. 3 Cro. 
895. And here no certain eſtate is found to veſt, and a 
melius inguirendum cannot ſupply this defect; for where an 
inquiſition is defeCtive and uncertain, that cannot be ſup- 
plied by melius inguirendum but where it finds ſome points 
and not others, and that which is found is well found, 
there may be a melins inquirendum, Per Holt C. J., Pol- 
lexfen C. J., and Nevil J. (a) | | : 


(a) In the caſe ex parte Dupleis, here, and in the report of this caſe, 
2 Fes. 538. it was ruled, that finding 3 Med. as to a mulint inguirendum, is 
a perſon not an alien did not canclude conſidered as erroneous by Ld, Hard- 
the crown, and that a melius inguiren- avicte, and Ld. Ch, Baron Parker, who 


aun ſhould go. The rule laid down aſſiſted him. A doubt is ſuggeſted as 
F to 


10 


Orders of Juſtices of tbe Peace; 460 


to the fidelity of the report, as Levinz collected from the rough account of 

is ſilent upon the ſubjet. The Lord the caſe in the books, is a contention 
Chancellor alfo intimates a doubt as to that the crown might avail itſelf of the 

the principal point, becauſe, when no forfeiture. A melius inquirendion is 

eltate is found, it ſhould be preſumed onl 1 on the part of the crown, 

that the office is held in fee. He ob- 3 p A} 5 ” 

ſerved, that all that could be ſenſibly | 


2. Linch verſus Coote. 
[Hill. 8 Will. 3. B. R.] 


: TEN ANT for life, remainder to his firſt ſon in tail, A. tenant for 
remainder to J. S. in fee: Tenant for life is attainted "3 8 
of high treaſon, and dies without iſſue. It was objected, ;; Atint eds 
that the whole eſtate being veſted in the king by 33 H. 8., Kiag ſeizes, B. 
without any office finding the ſpecial matter, [zhe perſon] in Pay enter on the 
remainder cannot enter, for the ſtatute veſts it in the king 8 
like a general office; and if a general office had been found A. feized 
found, it would have been ſuppoſed a fee. Holt, C. J. w_ _ 
No other eſtate veſts in the king, by virtue of the act of 67. Fearne 42, 
parliament, than the party attainted had juſt as if a ſpe- (200). 
cial office had been found: And therefore in this caſe, as 
in that, the remainder-man may enter on the king, his 
eſtate being determined, for the ſtatute ſaves the rights of 
others; otherwiſe, where an office finds an eſtate in fee 
in the party attainted, for then it muſt be avoided by tra- 
verſe, or amoveas manum. Vide Dyer 335. b. Hob, S 
feild and Ratcliffe, Moor 109. 3 Cre. 640. Dy. 354. 


pl. 230. 


— — etna A 3 


> * 2 
Las — , 


_— — — — 


Orders of Juſtices of the Peace, [479] 
[ Vide Titles Apprentices, Baſtards, Fuſtices of the 
Peace, Poor, Seſſions. See allo Burn's Fuſftice, 


under the Titles Poor, &c. &c.; and Burrows 
Seffions Caſes.) v7 . 


— — 


1. Inter Inhabitan. Dumbleton and Beckford. 
[Paſch, 7 W. z. B. R.] | 


O N a certiorar: was returned an order of ſeſſions in Order ta remove 


| : . | bs to B. becauſe fa- 
Gloucefterſbire. A girl of near thirteen years old had 7 * fercled 


been at Dumbleton in the ſaid county, and had always lived there, ill. Ante 
: #3 | | - there ; 


470 Otrders of Tultices of the Peace. 


427. Comb. there with her grandmother : Her father was legally ſet- 
. Mod. tled at Beckford in the ſame county: She wanting relief, 
and Rem. 158. Was by the order charged on . becauſe her father 
8. C. was ſettled there. Et per Cur. The order muſt be quaſh- 
ed (a); for though till eight (6) years children are counted 
nurſe-children, yet they muſt afterwards have maintenance 
from the pariſhes where they themſelves are ſettled, and 


for any thing appears ſhe may have gained a ſettlement. 


(a) R. acc. Foley 271. 1 Se, cafe (3) The law is now ſeven years, 
45. Vide 1 T. R. 164. Vide poſt. 5 28. | 


2. Anonymous. 
[Mich. 7 Will. z. B. R.] 


In orders to diſ- ] F an apprentice be diſcharged from his maſter, the ſta- 
mae 3 pa tute requires that the diſcharge be under the hands and 
diſcharge under ſeals of four juſtices of peace; but, in a certiorari to re- 
| ſeal need not be move the order, it is ſufficient in the return to take notice 
returned. Vide of the order ſo made; for it is uot neceſſary to certify the 


oft. pl. 4. : 8 
: Saund. 316. diſcharge itſelf. 
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3. Dominus Rex verſus Randall. 

ag, 8 BY a certiorari two orders were removed from the ſeſ- 
1 ſions of Middleſex; the firſt whereof recited, That 
unleſs for diſor- Whereas R. Randall had lately taken a houſe at Hoxton, de- 
* 2 27. ſigning to ſell ale and beer there; and whereas the houſe 
Set. and Rems had never been inhabited but by merchants and men of 
265. quality, and there were alehouſes enough in Hoxton al- 
[ 471 ] ready; therefore it is ordered that no licence be granted 
do any houſe in Horton wherein ale was not formerly ſold, 

and that no licence ſhould be granted to Randall. The 

ſecond order recited, That whereas a licence was ſurrep- 

titiouſly gotten by Randall from two juſtices of peace, that 

yet his houſe ſhould be ſuppreſſed from drawing of ale: 

Comb. 77 And it was moved to quaſh theſe two orders, becauſe by 

+ Baile hang 26, 5 C6 E. 6. c. 25., the quarter-ſeſſhons cannot control two 
1 Saund. 249. Juſtices of peace in this affair. Per Holt, C. J. This differ- 
.de ence has been taken: If authority be given to two juſtices 

178. 5 

of peace to do an act, and from that act there is no ap- 

peal, then it may commence at the ſeſſions; but if an ap- 

peal be given, then they cannot begin at the ſeſſions, as 

43 Eli. and 18 Elia. till 3 Car 2. But the true objection 

here is, that except for diſorder the juſtices of peace can- 

dot, at their ſeſſions, ſuppreſs an alehouſe licenced by two 

IK juſtices of peace; and the order was quaſhed. | 
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Orders of I uſtices of the Peace. 


4. Dominus Rex verſus Gately. 
[Mich. 7 Will. 3. B. R.] 


N a certiorari it was moved to quaſh an order of Seſ- 
fions for the diſcharge of one Edward Green from his 
apprenticeſhip to the defendant Gately : The fact was, 
that Gately was a mountebank, and being at a place in 
Yorkſhire, where he kept a public ſtage, Green was by in- 
denture bound apprentice to him in this manner, viz. to 
Robert Gately, ſurgeon, to learn the trade he now uſeth; 
and immediately he went upon the ſtage, and ever ſince 
continued in the employ; after which, being with his 
maſter Gately in Middleſex, he complained to the juſtices 
that his maſter did not teach him the trade, upon which 
they diſcharged him; this being done, Green ſet up the 
trade of mountebank himſelf. Mr. Northey moved to 
quaſh the order, the juſtices being willing, becauſe they 
were impoſed upon: 1ſt, He excepted to the form of the 
order, that' they ordered the ſervant to be diſcharged from 
his maſter, whereas the diſcharge ſhould be mutual. 
2dly, Becauſe the ſtat. 5 Elia. in diſcharging apprentices 
18 confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank is 
mentioned : And though a ſurgeon may be a trade within 
the ſtatute, which a man cannot exerciſe without ſerving an 
apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
neral ; yet this part of the ſtatute, relating to the diſcharge 
of apprentices, extends only to trades there mentioned. 
Per Cur. As to the firſt, the diſcharge of the ſervant is 
by conſequence a diſcharge of the maſter; and as to the 
ſecond, the clauſe of the ſtatute relating to the diſcharge 
of apprentices is general, and goes to all manner of ap- 
prentices, even to thoſe of merchants, as it was adjudged 
in Hawtkfworth's and Hillary's caſe, 1 Saund. 314. But 
afterwards the Court was of opinion, that the power of 
difcharging reaches only to the trades mentioned in the 


47¹ 


8. C. 5 Mod. 


139, 140 
Comb. 353. Set. 


and Rem. 131. 


Power to diſ- 
charge appren- 
tices, extends 
only to ſuch 
trades as are ſpe- 
cially named in 
the ſtatute. 
Ante, pl. 2.5.C. 
Carth. 198, 366. 
1 Saund. 313 to 
317, 1 Vent» 
174r178. © 
1 Mod. I” 286, 
287. 1 Salk, 
67, 68. 


ſtatute, among which a ſurgeon is not mentioned; for 


that though as to the ſerving ſeven years apprenticeſhip, 
a ſurgeon comes under the general terms of arts and myſ- 
teries; yet the power of diſcharging reaches only to the 
trades particularly mentioned (a), and this point was not 
ſtirred in Hillary's caſe z and in Watlin's caſe, 2 Keb. 822. 
Hale, C. J. was of another opinion. 2 25 


(a) R. centr. Str, 663. Adm, cont. 1 Bots. 34 edit. 51 5 | 
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5 Mod. 208, 
209. 8. C. call. 
ed Rex verſ. In- 
habitants of 
Harwe!l. 3 Salk. 


Rem. 266. 


Orders of Juſtices of the Peace; 


5. Inter Inhabitan. Parock, Oſwell and Wokin g. 


[Paſch. 8 Will. 3. B. R.]. 


N order was made upon appeal, ſetting forth, That by 
the order of two juſtices, upon a controverſy before 


Seſſions may af- them between the pariſhes of Woking and Ofauell, a poor 


firm or quaſh, 


. but not ſuperſede 


an original order, 
or make a new 
one. Vide Fareſ. 
10. Poſt. 483, 
608, Comb, 
286, 396. 
5 Mod. 396. 


| Ante 4 520 


perſon was removed to Oſwell, and that upon complaint of 
the churchwardens of Ofzvell, the ſeſſions ordered their or- 
der to be ſuperſeded, and that the perſon ſhould be re- 
moved to Waking aforeſaid; and it was objected, that the 
act of parliament only gives the ſeſſions power to afhrm or 


quaſn, but not to ſuperſede an order, or to ſuſpend it for 


a time; and that the cafe before them being for the pariſh 

of Woking, an order made by them for another pariſh not 

concerned, vis. the pariſh of Waking, muſt be void, and 
that the word aforeſaid would not help it, becauſe Ofevelt 

was the pariſh laſt mentioned. Per Cur. Superſeding is 
not a proper word, for there is a difference between a /u+ 

perſedeas and a repeal. A commiſſion of oyer and terminer 

that is ſuperſeded may be revived by b, without 

granting a new commiſſion ; but that cannot be in the caſe 
of a repeal, though this word is commonly uſed by juſtices. 
of peace upon ſuch occaſions; and then there is a plain 

difference CG Waking and Woking, for by what ap- 

pears they may be two diſtinct pariſhes. But no judgment 

was given, for the cauſe was referred to a judge of aſ- 

ſize (a). 0g | b 


(a) Jide 2 Str. 1168. 1 Seff. ca. priſe, be made by the juſtices who 


Where notice 
ſhall be preſum- 
ed. Vide poſt. pl 


17. 2 Lev. 22. 


Comb. 382. Set 
and Rem. 192. 
S. C. 


[473] 


280. R. 1 Str. 6. That a /uper/edeas to granted it, 
an order may, on the ground of ſur- 


6. Inter the Inhabitants of the Pariſh of St. 
Nicholas and St. Helen, 
Trin. 8 Will, 3. B. R.] 


T WO orders were made for ſettling one Rice, a poor 
man, the firſt by two juſtices, the other by the ſeſ- 
ſions on appeal, confirming the former. The fact was, 
Rice being ſix years ago legally ſettled at St. Nicholas, 
clandeſtinely came into the pariſh of St. Helen, and lived 
there without giving notice to the officers of the pariſh of 
St. Helen during all that time; they ſent him back to the 
pariſh of St. Nichclas, &c. And the queſtion was, Whe- 
ther living in St. Helen's ſo long as fix years, ſhould not 
1 induce 


Orders of Jultices of the Peace, 

induce the Court to preſume notice and other things re- 
quiſite well done, to gain a ſettlement ? Et per Cur. No 
perſon, that is not a removable perſon, is to give notice; 
as he that rents a tenement of 10 2 annum, a ſervant, 
c., need not give notice, becauſe they cannot be diſturb- 
ed: In this 2 if it had appeared upon the order, that 
the pariſh of St Helen had taken notice of him, and looked 
upon him as one of the pariſh, as by relieving of him, 
making him an officer, c. there, after ſo long a time, we 
Kath — preſumed notice given, becauſe the notice need 
not be exactly proved; for the churchwarden to whom it 
was given, and the witneſſes atteſting the matter, may be 
dead ; but here it is returned on the order, that he clan- 
deſtinely removed himſelf, ſo that he might eafily con- 
tinue in the ſame manner; wherefore in ſuch caſes we 
mult conſtrue the ſtatute ſtrictly; and therefore the order 


Was confirmed. NM 
7. Inter Paroch. Trobridge and Weſton. 
[Mich. 8 Will. 3. B. R.] 
T was moved to quaſh an order of two juſtices, which 


I recited, Whereas B. is, as awe are credibly informed, the 
place of his legal ſettlement, not averring that it was the place 


of his laſt legal ſettlement, as it ought; for that the ſtatute 


ſays, the poor perſon ſhall be removed to the place where 

he was laſt legally ſettled ; and it was quaſhed. 

Note Mich. 3 Ann. B. R. it was held, that legal ſet- 
tlement, and laſt legal ſettlement, are the ſame thing, be- 

cauſe by every new ſettlement the precedent is diſcharged. 


8. Anonymous, 
(Mich. 8 Will. 3. B. R.] 


473 


5 Mod, 454- 


* 


Vide poſt. pl. 25. 


5 Mod. 328. 
S. C. Set. and 


Rem. 244. Holt 


Informed that 
B. is the place 
of legal ſettle- 
ment, ill. Vide 
poſt. pl. 235 26, 
& pag. 492, cc. 
Ib. Comb. 41 Zo 
5 Mod. 337 

32. 1 Seſſ. Caf, 
131. Str. 73. 


AN order was made by two juſtices to remove a poor Removing need 


1 and exception was taken, that it did not ap- 
pear by the order that the juſtices were of the diviſion, or 


that either of them was of the quorum : The laſt was held 


a good exception (a,) but the firſt over-ruled, for in that the 


ſtatute is only directory. 


not be by juſtices 
of the diviſion. 
Poſt, pl. 30. 
Comb. 28 5, 400. 


(a) By ſtat. 26 C. 2. c. 27. No or- ing chat one of the juſtices is of the 


der ſhall be ſet aſide for not expreſſ> quorum, | 
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OR» 9: 35 habitat Chittinſton a rennt. 
[Mich. 8 Will, z. B. R. 


One juſtice for A order for removal of a poor perfon was ankffc TY 
— dg caufe it was not ſaid that one of the juſtices was of 
Vide 6 Mod. the ee Holt, C. J. ſaid, This had been doubted, and 
180. 5 Mod. perhaps“ adjudged otherwiſe before; but that he was of 
749, 162, 205, a different opinion; for this being! a ſpecial authority, it 


330. © © muſt appear to be purfued (a). 
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10. Dominus Rex verſus Dobbyn. 


Joſtices reſiding AN order of two juſtices was quaſhed, becauſe it did not 
— 76g appear they were juſtices of the county, or for the 


8. C. 5 Mod. county, but only reſiding in the county. 


329. called Rex 
ver. Turner. Vide poſt, pl. 16 & 34. 2 Seſſ. Ca. 76. Bur. Set. Ca. 23. 


11. Dominus Rex ver/us Turnock. 
; [Mich. 8 Will. 3. B. R. 


Orders made up- If NDICTMENT for refuling to relieve and maintain 
_—_— = "vg Elia. the wife of his ſon John Turnoch, according to 
quarter-ſefſions. an order made in the ſeſſions; which order was ſet forth 
5. &+ Comb. in the indictment in bac verba, viz. Ad generalem ſeſſon. pa- 
dame of Rex v. cis tent. apud Marlh. in & pro com. Wilts, &c.; and, at the 
Charnock., motion of Mr. Eyre, the indictment was quaſhed, becauſe 
the order was only ſaid to be made at the general ſeſſions, 

and not at the general quarter-feſſions; for the quarter- 

ſeſſions are appointed by 2 H. 7. c. 4., though it appears 

by the ſame ſtatute, that there may be a general ſeſſions 

at other times; and 43 Elia. c. 2. /. 7. appoints orders in 


theſe caſes to be made at the 28818 e oa 
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12. Der Inhabitan. of Much-Waltham and 


Peram i in Eſſex. | 
_ (Mich. 8 Will. z. B. R. 


1 


« 
$- 
1 
3 
58 
2 e 
8 
Vp : 
$15 of 
0 I 
1 ＋ * 
. 
r 
6 3 
r 
14 
- © +$WY 
ad 3 
. 
_ 
21 
LES 
— 7 
4, + 
— 7 
i 
F 2 
+ 243 4 
Ly 15 
7 
\» + 2| 
r 
* 
2X 
11 5 
14 
. 
i, 1% 
>, * 
* © 
A 4 
. £8 
1 ; 
i 
+ 3% 
8 
- 
28 
. 
* 75 
8 
_—_ 
- 8 
- £8 
- Fa 
- 2 
{ *. 
10 
> % 
* = by 
. 
. 
- > 
_ : 
_ x 
_ 
” © a 
RY - 
e 
+ £ i 
—_ "5 
r 
1 
= * 
- 4 
_ 
_— 
2 709 
+» os 
„ a} py 
4 Y the 
. 
0 
* 
3 ” 
+: 
1 
n 
- i 
9 
4 
= 
2 K 
— 4 
: 
-- #3 
is 
1 
1 
os 
- 
i 4 
z : 
1 
+ o 
7'S 
2& 
8 
<z 
A 
-*B% 
«RX 
il 
$ 
» 
it 
- Þ? 
=: 
3s - 
1 61 
Fey A 


Set. and Rem. M. Comyns moved to quaſh an order of ſeſſions for the 


<0 rkalgd wit ſettlement of a baſtard-child of E. L. She being big 


ing an illegal or- with child, a little before her — was removed, by the 
| "_ 
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order of two juſtices of peace, from -Much-Waltham to der of 'removal 
Peram ; before: the next ſeſſions ſhe was delivered at Pe- mg 
ram of a baſtard=child. - At the ſeſſions Peram appealed, 1 Salk. 1217. 
and the juſtices adjudged the woman to be legally ſettled Poſt- 48 8 * 
at Much-Waltham, and ordered her to be ſent back thi- 373. Bult. 349. 
ther; after which an order was made for ſettling the child Carth. 397. 

at Peram, which Comyns moved to quaſh, becauſe, though 5 Mod. 204. 
regularly baſtards muſt be maintained where born; yet in 

this caſe, where there ſeems to be a contrivance, it ſhall 

not be ſo, as in Tuming's caſe, 2 Bul. 349. Whenſoever 

an order is reverſed, all things happening ſubſequent there- 
unto, . ſhall be avoided thereby: This child being born 
pending the order, ſhall be eſteemed in law to be born in 

that pariſh whereunto the mother on the appeal is returned 

back. 'The Court ſeemed to agree to this; and a rule was 


made to ſhew cauſe, but none was ſhewed. 


13. The Caſe of the Pariſh of Amner. [475] 
(Mich. 8 Will. 3. B. R.) 


6 © HE caſe was, at the complaint of the churchwardens Seſſions on ap- 
of Terrent-Keinffon in Dorſet/hire, to Sir John Morton pan cannot _ 
and John Gould, two juſtices of the peace of the ſaid coun- not 5 Pos 
ty, concerning a poor man and his wife; they the ſaid pl. 20, 25, 32, 
Juſtices adjudged him to be laſt legally ſettled at Tirrin- 452 „ 
Crawford, upon which they appealed; and there it was 268. 
ordered, that it appearing to the ſeſſions that he was laſt 
ſettled at Amner, therefore they diſcharge Tirrin-Craw- - 
ford, and order the poor man to be removed to Amner : 
This was quaſhed upon the motion of Mr. Serjeant Gould, comb. 286. 
| becauſe this was to make an original order, which the juſ- 
tices at ſeſſions have no power to do; they might have re- 
verſed the firſt order, and ordered the party to be carried 
back to Terreni-Neinſton, but they could not remove the 
party to Amner, a third pariſh, who was no ways con- 
cerned in the order or appeal; and if they are really charge- 
able with it, it muſt be at the complaint of Terrent-Kein- 


een to two juſtices of the peace. 


14. Inter the Inhabitants of. the Pariſh of 
_____ Chittinſton and Penhurſt. 
| (Mich. 8 Will. 3. B. R. Vids ante. pl. 9. ] 
| AN order was made to remove a poor perſon from Chit- Authority given 
tinſton to Penburſt, and this was quaſhed, becauſe it to juice of the 
peace muſt be 


Was not ſaid that one of the juſtices was of the quorum. exactiy purſucd. 
| "=p 5 Holt, | 
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475 Orders of Juftices of the Peace. 

Vide Farell. 99. Holt, C. J. ſaid, that ſome indeed had been of opinion that 
8. C. Med, an order was good, notwithſtanding this omiſſion, and 
+ 5 Mod. : 2 2 
321. Set. and perhaps it has been ſo adjudged; but he was of opinion, 
Rem. 271. Holt that this being a ſpecial authority to juſtices out of ſeſſions, 


1 it ought to appear that that authority was exactly pur- 


| ſued, 


15, Dominus Rex verſus Matthews. 
1 


Upon motion to M R. Montague moved to quaſh an order for maintain- 
—— Ma ogg L ing a baſtard-child: 1ſt, Becauſe it was not ſaid the 
puted re child was likely to become chargeable : And, 2dly, The 
muſt be preſent defendant was ordered to pay 18d. per week indefinitely, 
280. 1 Bl. Rep. Without limiting any certain time. Shower anſwered, that 
1 *F no order relating to a baſtard-child can be quaſhed, except 
the reputed father be preſent in court, quod Curia conceſſit ; 
however this being a hard caſe, a rule was made to ſhev- 
cauſe; and being ſtirred again the next term, the Court 
would not quaſh it till the reputed father came into court; 
and the firſt exception was over- ruled; for it is ſelf-evi- 
_ that every baſtard-child is likely to become charge- 
a le. F . $5 | 1 


16. Purnall's Caſe. 


[Hill 8 Will. z. B. R.) 


Vide 5 Med. AY order upon H. for maintaining his daughter, was 


329. Ante, pl. quaſhed, becauſe it was recited to be made ad gene- 


11. Poſt. pl. . . 2 
. C. Set. and ralem ſeffionem pacis, and not ad quarterialem ſeſſionem pacis, 


Rem. 140. according to the ſtatute 43 E/iz, c. 2. 


17. Inler The Inhabitants of Talbury and 
the Hamlet of Foſton in Scropton. 
(Hill. 8 Will. 3. B. R. S. C. Foley 123. ] 


Nothing will | N order was made by two juſtices of the peace in 
in writing nouce & Derbyſbire, to remove Robert Floud to Foſion in the 
make a ſettle- pariſh of Screpton. Upon appeal the firſt order was 
ment that is not quaſhed, and the party ordered to be removed to Talbury, 


RR and the matter of fact being now ſtated ſpecially to the 


c. 11. Ante, Court; the caſe was, | | | 
pl. 6. Comber. Floud was born in Talbury, and ſerved ſeven years appren- 
xn 5 Mod. ticeſhip there, which ended in the year 1693, ſince 1693 
5 he lived in Fofton and other places out of the pariſh of Tal- 

ED | 5 ; bury, 


Orders of Juſtices of the Peace, 476 
bury, and the blackſmith that lived at Fofon dying, and 
the inhabitants wanting one, in 1694 Floud went thither, 
and rented the ſhop and a chamber of the widow of the 
former blackſmith for a year, at 525. per annum, with the 
conſent of the bailifF of the lord of the manor : Here he 
worked publicly, was publicly employed by the pariſhio- 
ners, and particularly by the bailiff of the lord of the 
manor, the vicar, and the juſtice of peace; and now . 
having never given notice, nor rented a tenement of 10/. _ 
88 or exerciſed any office, the queſtion was, 
| ether this public way of living was not tantamount and 
equivalent to notice in writing, which was only deſigned 
to prevent clandeſtine entries and livings. Et pur Cur., 
This public notice taken by the pariſh might perhaps 
have ſatisfied the ſtatute 1 Fac, 2.3 but there being doubts Cath. 28. 
concerning the notice preſcribed by that ad, the 3d and 
4th W. & A. c. 11, was made to explain it, and this 
latter ſtatute hath particularized the notice, and what 
ſhall be tantamount. to it, and what not (a); but this is not 
among the particulars of the ſtatute; for which reaſon the 
order was confirmed. | | | 


| (a) R. acc. 2 Bott. 3 ed. 124. Foley 110. Str. 935. Poſt. 534. 


18. Hatton's Caſe. | [ 477] 
FBilt. 8 Will, 3. B. R.) Ho: 


| AN order was made by five juſtices to maintain a Order ofbaftar 

baſtard-child; and it was objected by Broderick, under the hands 
that the complaint is not ſaid to be by any pariſh or officers —_— 9 
there, but only of a town which may include ſeveral Poſt. pl OE 
pariſhes ; but the Court held that well enough. 2dly, Mod. Cafes 180. 
That the order is under the hands of five juſtices, whereas 48 welt, goa 
it ſhould be only the two next; but the Court held that 
well, for the ſtatute is not reſtrictive to two, but there 
muſt be two at leaſt. 3dly, That it does not appear that 
either of thoſe was a juſtice of quorum ; upon this it was 
quaſhed, but the party was bound to appear at the next 

8. 5 | e 


19. Inter Inhabitan. Cockfield and Boxſtead. 
(Hill. 8 Will. 3. B. R.] 1 — 


N NE Tally was by order removed from Cackfield to $efions. Com- 


to Boxflead; and this order being appealed from, wag ber. 418. S. C. 
| Sett. and Rem. 


confirmed at the ſeſſions; but the ſeſſions after that made 177 


an order of review, and quaſhed the former order of ſeſ- 
| ij | | ſions, 
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fions, becauſe made by ſurpriſe. Et per Cur, The order 
of review muſt be quaſhed; for the juſtices have no 
power after the firſt ſeſſions. . 


20. Dominus Rex verſus Harding. 
ls wẽin. 3. B. K 


Seſſions cannot A Certiorari was directed to the lord mayor and juſtices 
1 of peace of London, to remove an order, before filing 
by another. Whereof a procedendo was prayed: the fact was, the ſer- 
Ante pl. 13. vant of one Harding complained to the ſeſſions, that her 
3 and maſter was in arrear to her for wages: on hearing the 
Rem. 269. matter, both parties agreed to refer it to Sir Thomas. Lane, 
late lord Mayor, to be determined; which was done ac- 

cordingly by order of ſeſſions: He made an award or or- 

der, but before report made thereof, this certioruri was 

now brought, whereon a procedendo was now prayed. 

Et per Cur. A judge of nift prius, by conſent of parties, 

may make a rule to refer a cauſe, but the ſeſſions cannot 

do ſo, though by conſent (a): They may refer a thing to- 

another to examine, and make report to them for their de- 

termination, but cannot refer a thing to be determined by 

the other; and therefore the certiorari: was filed, and no 


procedendo granted. | 
(a) Vid Stiles 154. Call. 30. 5 T. R. 279. 


1478 21. Inter The Inhabitants of the Pariſh of 
St. Mary le More and Heavy-Tree in De- 


vonſhire. | 
2 AC was ſettled at Heavy-Tree, and afterwards went 
parich e into the pariſh of Sr. Mary le More in Exeter, and 


Vide poſt 523. took a houſe there of one pound per annum, wherein he 
pl. 55 . lived a year and a half, and paid the rates and taxes due 
12. Comb. 284, for the ſaid houſe; and the juſtice at ſeſſions held, that 
410. Mod. the rate for a houſe, without a rate on his perſon, was 
Caſes 38. not ſufficient to make a ſettlement (a); but the Court of 

King's Bench quaſhed this order for this cauſe, and held 


him ſettled at Sr. Mary le More. 


(a) Vide 8 Med. 38, Bur. S. C. 465. between him and the public. Per Cur, 
73» 522, 627. Cald. 103, 276, 365. Rex v. Rainham, 5 J. R. 240. The 
2 Conſt. 233, Per Lord Mansfield, in ſeſſions muſt decide the fact, whether 
Rex v. St. Laurence, Cald. 379. 'The the rate is upon the landlord or the 
occupier muſt be preſumed to be rated, tenant, | „ 
againſt whom the firſt remedy lies, as 
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22. Dominus Rex ver/us Beard. 
N order made by two juſtices of the peace in Suſſex, Order of baf- 
A adjudged Beard to 2 the father of a baſtard- child, eee 
which was quaſhed, becauſe it appeared thereby, that the one juſtice only. 
examination of the woman was by one juſtice only, _ 1 wy 
though the ordering part thereof was ſaid to be made poſt. pl. 5 s 
by both (a); and Beard was bound over to the next 
ſeſſions. nn | | 


(a) R. acc. 6 Mod. 180. Vide 2 Bl. Rep. 1017. Aud. 238. . 


23. Inter Inhabitan. St. Giles Cripplegate and 
e 3 Hackney. ws | 
[Paſch. 9 Will, 3. B. R.] 


WW HEREAS complaint has been made to us, that Place of laft 
| | Elizabeth Fulford,, wife of Uriel  Fulford, is lately ae. 3 
come into the pariſh of Sr. Giles Cripplegate, and is likely ed. Vide ante 
to become chargeable to the ſame ; and whereas, on oath pl. 7. poſt pl. 
made by the ſaid Elia. Fulford, it appears that her huſ- — _— 
band was laſt legally ſettled at Hackney ; theſe are there- ib. Comb. 473. 
fore, &'c. Quaſhed, becauſe there is no judgment of the Doug: wo ; 
juſtices concerning the laſt legal ſettlement, but only the (637.0) Sr. 75. 
_ cath of the woman. Fe . xl | 


24. Dominus Rex verſus Barebaker, 5 
kfpaſch. 9 Will. 3. B. R.] 


| ORDER upon H. adjudging him to be the father of a 1 
> baſtard-child, and ordering him to pay 3 5. per week baſtard till the 
till the child attain the age of fourteen years, was held 8e of fourteen, 
| . ; 8 ill. x Mod, 20. 
naught; for they have no authority but to indemnify the 1 Vent. 220. 
pariſh, by obliging him to maintain the child as long as it 2 Keb. 3. 
ſhall be chargeable to the pariſh (a). N e 
. 321. . LEM 
| 7 Ante 121. Black. 234. Set and Rem. 145. 


(a) R. That order to pay till nine years old is good, 2 Str. 788. 


25. Anonymous. [4599] 
[Paſch, 9 Will. 3. B. R.] 11 


A N order made by two juſtices of the peace for ſettling Where the (ef 


a poor perſon, was quaſhed by the ſeſſions; but be- pang mic" 


caule it did not appear that it came before them by way appear to be on 
of 
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appeal. Ante 
pl: 13, 20. S. C. 


by the name of 


Orders ol Juſifces of the Peace. 
of appeal, without which they have no juriſdiQtion, this 
order of ſeſſions was quaſhed (a). 


A Caſe, Comb. 445. Set. and Rem. 176. Skin. 671. 5 Mod. 328. Caſes B. R. 132. 


Want of adjudi- 
cation of laſt le- 
gal ſettlement. 
Poſt. 4 49 Ty &c. 


Ib. & ante pl. 7. to Arundel ; 
for there is no adjudication of the juſtices, which was his 


5 Mod. 325z 
397. Comb. 


(a). Vide cin. 133. 1 C. 276. 


26. Inter The inhabitants of Berry and Arundel 
tal. 9 Will. z. B. R.] | 


HEREAS complaint hath been made to us, that 

acob Duckin with his wife and children, came 

from his place of abode and laſt legal ſettlement in Berry 
we therefore require you, Cr. naught; 


413. 8. C. Set. laſt legal ſettlement, but only a complaint, that Berry was, 


and Rem. 257. 
Doug. 662. 
6637). Str. 73. 


Return by the 
clerk of PR 


E ill, Vide 
* 699, 
70 t. S. C. 


which doth not appear, whether true or falſe. 


| 27. Elizabeth ana FI 
[Trin. 9 Will. 3. B. R.] 


1 orders were removed by certiorari, but the re- 


turn was.quaſhed ; becauſe the return m the ſchedule 


annexed to the writ was not made by two juſtices, but by 
the clerk of the peace, who was not the perſon to whom 


. 3. the certiorari was directed, and — a new certiorari 


Caſes B. R. 13 


Set. and Rem. Was granted, 


2 59 


tween — . 
and third perſon, 
the ſervant not 
deing party, 
makes no ap- 
ticeſh 

oft. 533. 3. C. 
Skin. 671. 
5 Mod. 308. 
Carth. 400. 
Comb. 445. 


Caſes Br. 1 32. 


Wie Cald. 31. 


1 


25. The Caſe of Cheſterſield. 
[Trin. 9 Will. 3. B. R. | 


ERRISON was a ſervant to Sir Paul — in 
7 Waltham ; afterwards he left his ſervice and was put 
out, by his maſter Sir Paul Fenkinſon, to a barber in Chef 
terffel. 2 who was to teach him to ſhave and make periwigs, 
ſor which he was to have 5 J. from Sir Paul. PFerriſon 
continued a year in this employment, 2 2314 to cove- 
nants between Sir Paul and the barber, to which Jerriſon 
was no party; and the Court adjudged that this did not 
make a ſettlement at Cheſterfield, —— it was no ſervice; 
and that the ſaid Ferriſon was thereby no more than a 
boarder there for his education, which is no ſervice ts 


make a ſettlement. 
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29. Dominus Rex verſus Brown. | 
I Trin. 9 Will. 3. B. = ans - 


AN order was made, adjutlging Brown to be the father Appeal from or- 
<2 of a baſtard-child, - May 2, 1696: And in the Mi- ee 
chaelmas ſeſſions following the ſaid order was diſcharged. gra ſeons after 
Now both orders being here, the latter was quaſhed, becauſe notice to the fa- 
it did C not] appear thereupon, that Michaelmas ſeſſions was pag . agg 
the firſt ſeſſions after notice given to the reputed father of pl. 1, 16. Poſt. 
his being ſo adjudged; for though 18 £/:z. appoints the bl. 34. Comb. 
appeal not to be to the firſt ſeſſions after the order of the * 
two juſtices, but the firſt [general] ſeſſions after the party 
hath notice of the ſaid order; yet by the ſtatute of H. 5. 2 Hf. 5. c. 4. 
there might be a ſeſſions intervening, as in this caſe, be- 
tween the order by the two juſtices and the order of ſeſ- 
ſions; and it muſt appear on the order that this was the 
firſt L general] ſeſſions after notice had of the former order: 
After which the firſt order by the two juſtices was quaſhed, 
becauſe there was an adjudication therein, that the reputed 
father ſhould pay a certain ſum weekly, till the child be of 
| even years of age; whereas they cannot charge the father 
for any certain determinate time, but as long as the child | 

ſhall be chargeable to the pariſh. | = 


30. Elizabeth Aſhley's Caſe. 
{Trin. 9 Will. 3. B. R.] 


XCEPTION was taken to an order of two juſtices, Ear need not 
| to remove, &c., becauſe it was not ſaid that the two Þ aid to be of 

| Juſtices were of the diviſion, according to 13 & 14 Car. 2, 7 pl. 8. 5 
Sed nom allocatur; for the Court held the ſtatute as to this Comb. 235, 400. 
to be only directory, and not reſtrictlive or qualificatory, as 5 Mod. 3zaa. 
that of the quorum is. | 


31. Inter The Inhabitants of Dimchurch and 
| Eaſtchurch. 
LHin. 9 Will. 3. B. R.] 


AN order was made at the quarter: ſeſſions originally, Order for male 
ſetting forth, That whereas the pariſh of Dimchurch i - coop | 
was overburdened with poor, and the pariſh of Zaftchurch the poor of ano» 
had no poor, the pariſh of Dimchurch ſhould be annexed ther. Comb. 
to the pariſh of Za/ichurch, and that the occupiers of lands 309. ys 
2 G 


Vol. II. there 
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Ser. and Rem. there ſhould contribute 20 /. per annum, by equal monthly 


221. Holt 573. 
4 T. R. 778. 6 
x Str. 56. 2 Str. 
1144. Comb. 


$09» 


{481 ] 


Skin. 258,259. 


5 Mod. 397. 


After order con- 
firmed on appeal, 
if the perſon goes 
to a pariſh. not 
party, he muſt 
be removed by 
original order. 

Vice ante, pl. 
23, 20, 25, 


(3) By fiat. 26 C. 2. c. 27., this is no ground for reverſing an order. 


Orders of Juſtices of the Peace. 


payments to Dimchurch, as long as that was overburdened 
with poor, and Eaftchurch had none: And it was objectec 
by Mr. Brewer, that the juſtices of peace cannot alter pa- 
riſhes and annex one to another. 2dly, That the ſeſſions 


cannot make an original order (a). Per Holt, C. J. There 
are two ways by 43 Elia. to make one pariſh contributory 


to the poor of another pariſh, viz. either the juftices may 
tax particular perſons in aid to that pariſh which cannot 
relieve its own poor; or they may aſſefs the whole pariſh 
in a certain ſum, and leave it to the churchwardens and 
overſeers to levy the ſame, or particular perſons, which 
was well done in this particular caſe; but ſo much of it 
as concerns the annexing of the pariſhes is void, and the 


reſt good. But the Court took time to adviſe. 
(a) This was ruled, Comb. 25. 5 Mod. 397. Foley 32. 


32. Tater Inhabitan. Paroch. Downhead and 
Broadchalk in Wilts. 


Tin. 9 Will. 3. B. R.] 


1 * juſtices of the peace made an order to remove 
Fobn Rainsford, his wife and three children, from 
Rowborough in Somerſet/hire, to Broadchalk in Wilts, which 
order, on an appeal to the quarter- ſeſſions, was confirmed; 
after this Raingford, with his wife and three children, 
came into the pariſh of Downhead ; whereupon two juſ- 
tices, reciting the former order and confirmation, ordered 
him to Breadchalk : And now it was objected to this order, 
that it did not appear that one of the juſtices was of the 
guorum. Mr. Northey on the other ſide argued, it was not 
neceſſary here, becauſe it was aot an original order, but an 
order made in purſuance of an order of ſeſſions. t per 
Cur. A ſettlement, by order upon appeal, binds all par- 
ties: If the poor man goes to the pariſh from whence he 
is removed, the ſeſſions muſt ſee their order obeyed ; but 
if he goes to another pariſn not concerned in the appeal, 
then it is proper for two juſtices of the peace to remove 
him to the pariſh where he was ſettled by the ſeſſions by 
original order; but then it muſt appear therein that one of 
them was of the quorum (6). Quaſhed. | | 
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33. Inter Inhabitan. King's Norton in Wigorn 
and Swolhill in Warwic'. 


Ilkłill. 9 Will. 3. B. R.] 
A N order was made to remove a poor woman from Yarly Order of tuo 
71 in Worcefterſbire, to Swolhill 1. arwickſhire ; e — — 
Wards two juſtices in Warwickſbire made an order to re- riſhes, till e- 
move her to King's Norton in Worceſterſhire ; whereupon Pat TY 
two juſtices of Worcefter/hire ſent her back to Solhill; 3 416. 
and upon an appeal to the ſeſſions in Warwickfhire, the 
juſtices confirmed her ſettlement at King's Norton, and 
then an order was made by two juſtices of the peace to 
execute the ſaid order: All theſe orders being brought up 
by certiorari, Carthew moved to quaſh all except the firſt, | 
all the others being made coram non judice ; for when an | 
original order is made, it binds all perſons until it be ſet [ 482 1 
aſide, and it cannot be ſet aſide but on appeal to the ſeſ- 
tions, Mr. Northey, on the other hand, inſiſted, that 
though in this caſe two juſtices could not ſend the woman 
back again to Yarley, yet they might ſend her back to a 
third place, as King's Norton is in this caſe z ſo that as to 
King's Norton it is but an original order; but the Court 
ſeemed to be of another opinion, for then King's Norton 
might ſend to Yarley, and there would be a perpetual cir- 
cuity ; but ſeeing in this caſe Kng's Norton had appeared 
at the ſeſſions, and had been concluded there, they would 
not quaſh the order; and ſeveral other queſtions ariſing, all 


was referred to a judge of aflize. 


- 34. Dominus Rex ver/us Shaw. 
| [Trin. 10 Will. 3. B. R.] | 


. | E Y der of baſtardy 
ing Shaxy to be the reputed father of a baſtard; where- muff 997 


upon he appealed to the next quarter- ſeſſions of the peace, general ſeſſions. 
after notice, where the order of the two juſtices was diſ- Ante, Pl. 11, 
charged; and now it was here moved to quaſh the order * 
of ſeſſions, becauſe by the ſtatute the appeal muſt be to the S. CO. at 
next general ſeſſions, and there might have been a general Carth. 455. Set. 
ſeſſions before the general quarter- ſeſſions, as in London ODT "INS 
and Middleſex, where there are four general ſeſſions in a | 
year, beſides the general quarter-ſeſhons (a), Quaſhed 


for this fault. 


(a) R. cont. 3 T. R. 496.3 and ſaid pear to be one of the moſt accurate in 
ter Curiam, that this caſe does not WF Salk. Reports, | 
"2 


AN order was made by two juſtices of the peace, adjudg- | Appeal from ors 
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42 Orders of: Jultices of the Pence. 


35. Anonymous. 
lMich. 10 Will. 3. B. R.] 


Order to remove AN order made to remove three men and their families 
wer fr — was quaſhed, quia too general; for ſome of their fa- 
neralty. Poſt. pl. mily might not be removeable, If a man ſettled at A. 
2 matrices a on woman who Is ſettled at B., and has chil- 
479. Poſt.,$28, dren by a former huſband z his wife ſhall be removed with 

| him to A., but her children, ſuch of them as are above 
| ſeven years old, ſhall not be removed; thofe under ſhall 
vide Str. 114. be removed, but that only for nurture; for they ſhall be 
Foley 278. kept at the charge of the other pariſh : But ſuch a general 

order ſweeps all away. Has 


[Mich. 10 Will. 3. B. R.] 


Firſt order fal- ER Northey, it wha ſettled in the caſe of Weoten-Baſſit, 


— Fall 22. that if the firſt order be naught, no fubſequent order 
ground, on an appeal can make it good, Hill. 11 W. 3. B. X. 


Same rule was taken by Holt, C. J. and both orders 
quaſhed; and Trin. 2 Ann. the ſame reſolution between 
Selon and Nipiexg. | | 


[483] 37- The Caſe of the Pariſh of St. Leonard 


Shoreditch. 

[Mich. 10 Will. 3. B. R.) 
5 . HE churchwardens, c. made a rate for relief of 
rom a poor's - , | : | 
rae th Gone the poor, which was confirmed by two ee and 
may quaſh the therein nothing was taxed for the perſonal eſtate, but all 


wholtand make, upon the real, which was erroneous. Several inhabitants 
urch- | 
wardens, cc. to 2PPEaled to the ſeſſions, and the rate was there quaſhed ; 
_— ; Ba my and the churchwardens, c. ordered to make a new 
Fareſly 10. Sec, rate, upon both real and perſonal eſtates: In the new rate 
and Rem. 236, there was ſtill a great inequality, the realeſtate being taxed 
S ©; Holt es, ten times more, in proportion, than the perfonal eſtate ; 
Cafes E. K. 2 11. for this reaſon ſeveral inhabitants appealed again, and this 
| rate was likewiſe vacated by order of the ſeſſions. And 
Carth. 58, now Northey and Shower moved to quaſh theſe orders, 
| urging, that the ſeſſions could only relieve: particular per- 
vide \ ior. ſons over-rated or grieved, but could not ſet aſide whole 
1460. 3 Bur, rates at once. Sed per tot. Cur. viz. Holt, Rokeby, and 
2634. Coup. Turten ; Surely the juſtices at ſeſſions, upon an appeal of 
55 | particular 


wg 
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particular rt grieved may, if they ſee cauſe, ſet aſide 325, 550, St. 3 
the rate; for the act is, that if any perſon or perſons find . 2. 6. 38. 
themſelves aggrieved, it ſhall be law ful for the eerve at the | 
quarter-ſeſſions to take ſuch order therein, as by them ſhall 
be thought convenient. 43 Hliz. c.2. /e.6. And in either of If ſeſſions ſet 
theſe caſes, of t.. e firſt or ſecond rate, the juſtices could not _— ee 
have given relief without ſetting aſide the whole rate, be- make new ons 3 
cauſe the rate was burthenſome to a whole ſet of men; | 
and they may make a new rate themſelves (a), or order the. 
churchwardens and overſeers to make a new rate, as was 
done in this caſe; they having it in their diſcretion to or refer it back 
make a new rate at ſeſſions, or remand it to the church- bo the church. | 


wardens, &c. to make - one, 
_ birmed (5) 


(a) The ſeſſions cannot make an 


original rate, Rex v. Aberſord Eaſt, 


2 Ld. Raym. 798. 


(5) Where an objeQion is againſt 
the general rule and proportion of the 


rate, the ſeſſions, upon deciding in 
favour of the objection, ſhould quaſh 
the rate, Rex v. Sandwich, Doug. 562. 


The orders were con- 


wardens, &c. 


a rate bad, becauſe particular perſons 
are not inſerted, they muſt quaſh the 
rate, and cannot amend it, Rex v. 
Maddem, 1 7. R. 625, Rex v. St. 
Agnes, 3 T. R. 480. Where an ap- 
pellant is overcharged, the ſeſſions 
may relieve. him by leſſening his rate. 
Rex v. Cheſhunt, 2 T. R. 623, 


Call. 105. Where the ſeſſons hold 


8. C. Corth. 


38. Dominus Rex verſus Albertſon. 
| e 469. Holt 507. 
Set. and Rem. 


(Mich. 10 Wil. 3. B. R. 1 Ld. Raym. 395. S. C.] 256.“ 


AY order was made, reciting, Whereas it appears to us, Child born of a 

1 two juſtices of the peace, that Mary Spencer, wife of Ps = 
Jonathan Spencer, mariner, was on the 2oth of March ſea, ame — | 
1695 delivered, of a male baſtard-child, which is likely to the time of be- 
be chargeable, &c. And whereas jt appears to us, that ting to 28 | 
the ſaid Jonathan Spencer was employed on board the ſhip tatd; but that 
called the Pembroke, in his majeſty's ſervice at Cadz:z, and mult appear in 
was not within the king's dominions when the ſaid child d Fs. 4 
was begotten, or born; and whereas it appears that Al- 29 3 . 
bert/9n had carnal knowlege of the body of the ſaid woman, 5 Mod. 49. 
during the abſence of her huſband, and that he begat the Ek 
ſaid child; we therefore adjudge him to be the reputed [ 434 ] 
father, and to pay weekly, Sc. And the ſaid order be- | 
ing confirmed upon appeal, was brought here by certiorari. 
And now Shower and Upton moved to quaſh theſe orders, 
becauſe 18 Eliz. c. 3. gives the juſtices power only to meddle 
with baſtards born . of lawful matrimony ; ſo that though 
this child ſhould be a baſtard, yet the juſtices cannot 
meddle with it, becauſe he is born in lawful matrimony : 
But it does not appear in this order that this child was a 
baſtard ; for it is only ſaid the father was abſent when the _ 
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Orders of Juſtices of the Peace, 


child was begotten or born, in the disjunctive; alſo it 
_ doth not appear but the huſband was in England during 
the time intermediate between the begetting and birth. 
Per Cur, He is a baſtard who is born of a man's wife 
while the huſband, at and from the time of the begetting 
to the birth, is extra quatuor maria; In caſe of real action 
by him, the tenant may plead general baſtardy; and on a 
writ to the biſhop, he will certify him to be a baſtard ; 
being then a baſtard as to diſcent, there is no reaſon why 
he ſhould not be a baſtard as to all other intents, and in 
particular a baſtard within 18 Eliz. which is a remedial 
act: Alſo when a child is born in adultery, he is born out 
of the limits of /awful matrimony, the law then taking no 
notice of the huſband ; and ſo, though we muſt quaſh this 
order, becauſe it does not appear that the huſband was 
extra quatuor maria, during all the ſpace of time inter- 
vening between the begetting and the birth, yet we hope 
care will be taken to make a new order without this 
fault (a). 8 But the defendant was bound over 
to appear at the ſeſſions. BT ee 


(a) Non-acceſs may be proved, And it is not neceſſary that non-acceſy 
though both huſhand an- wife are infra ſhould be proved by poſitive teſtimony, 
guatuor maria, Str. 925. and an order but it may be collected from circum- 
of filiation made thereupon, Str. 1076. ſtances. 4 T. R. 359. 


18 Topſham. 


[Hill. 10 Will. 3. B. R.] 


Juſtices my FP HREE juſtices took the account of the churchward- 
man barns ens, Sc. of Topſham, for the year 1697, and ad- 
ſeers pay the ſuc- judged that there was thereupon due from them to the 
ceeding what re- pariſhioners of Topſbam, 691. 18s. 10 d., for the repayment 
mains in their whereof to the ſucceeding overſeers for th 698, 
hands. Vide „ 8 or the year 1098, 
poſt, 524, 525, the juſtices made an order; to which it was excepted, 
$3'» 533. that the juſtices had no power to make ſuch order, but 
1 only to iſſue warrants to diſtrain; but the Court ruled the 


order to be well made, and confirmed the ſame. 


40. Dominus Rex ver/us Gregory. 


Wages. 5 Mod. AN order was made by the juſtices of peace for the de- 
$79. Set, and. £2. fendant to pay 40s. for wages generally; and be- 

'" Cauſe it was not faid for what wages, it was moved to 
[ 485] quaſh it; for they can only ſettle wages in huſbandry : 
| ut per Cur., We will intend it for ſuch wages, ſince the 


ide ante 442. 
pl. 5. 3 T. R. contrary does not appear. 


Orders of Jutices-of the Peace, 


41. The Caſe of Sylvanus Johnſon. 


TH juſtices of Suſſex, on complaint that J. was come 
into the pariſh of Brood, in the ſaid county, and was 
likely to become chargeable tothe faid pariſh, and adjudging 
Sandherft in Kent to be his laſt legal ſettlement, ordered that 


Venen, and his wife and family, ſhould be removed to Sand- & 6 


ert: which was quaſhed; becauſe non conſtat what is 
meant by his family, and ſome of them may have a legal 
ſettlement at Brood, though J. had not. | 


42. Chriſt's Hoſpital's Ce. 
 [Trin. 11 W. 3. B. R.) 


A Poor child was left in Chri/?s Church Hoſpital ; upon 

complaint of the wardens of the hoſpital, two juſ- 
tices made an order on the overſeers of the poor of the 
pariſh, to receive and maintain the child ; but this order 
was quaſhed, becauſe it was not ſaid, that the parents 
were unknown, or likely to become chargeable to the 
pariſh: For though a child of three months old be help- 
leſs, yet the parents are bound to provide for it. As to 
the principal matter which was hinted, viz. That the hoſ- 


485 


To remove his 
wife and family, 
ill, Ante, pl. 
35. Vi. Far. 
74. Comb. 478. 
Caſes B. R. 553. 


Str. 114 Foley 
278. f 


Poor children 
dropped in 
Chriſt Church 
Hoſpital. Sets 
and Rem. 53. 
S. C. | 


pital was bound to provide for poor children there ex- 


poſed, the Court thought there was.nothing in that, 


43. Inter The Inhabitants of St. Nicholas, 
Quilford i Surrey, and Killington in Suſſex. 


Tan. 11 Will. 3. B. R.] 


NOR THE moved toquaſh an order of two juſtices 
to remove a woman and her baſtard-child from A. to 
B., whereas it appeared in' the order that the child was 
born at C. Holt, C. J. The baſtard muſt be kept where 
it is born (a), 6 e 


Baftare ſettled. 
where born. 
Vide ante 427, 
432. Poſt, 528, 
532. Holt 509. 
S. C. : 


(a) Though baſtards are ſettled on the pariſh where they are ſettled, to 
where born, they muſt be removed pay money for their ſupport and main- 
with or to the mother for nurture, tenance to that where they reſide for 
while under ſeven years old, 2 S/. nuturs, Cald. 6. Vide Dong. 9. 


Caf. 89. And an order may be made 
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46 Orders of Jullices of the Peace, 


44. Inter The Inhabitants of the Precindt of 
Bridewell and The Pariſh of Clerkenwell, 


Hill. 11 Will. z. B. R.] 


Carth. 5175. A Special order of ſeſſions was, That H. was bound ap- 
52 — . prentice, and ſerved ſeven years to a hemp- dreſſer, 
have no juriſsic- Within the precincts of Bridewell, and afterwards he lived 
tion to remove nine years in Clerbenwell pariſh, but gained no ſettlement 
ee there: The juſtices ſent him to Bridewell as his laſt legal 
pa- : : Ir uk, - ; 194 
rochial places. ſettlement, by an order which ſet forth Bridezvell to be an 


Bur note 4h extraparochial place. Et per Holt, C. J. If a place is ex- 
Inhabitans of traparochial, and has not the face of a pariſh, the juſtices 
Stokelane and have no authority to ſend any man thither ; and ſo it was 
Dolting, * reſolved in the cafe of Sir 7% Oftorn ; Poſſibly a place 


3 * extraparochial may be taxed in aid of a pariſh, but a pariſh 


by Parker, C. J. ſhall not in aid of that. This is caſus amifſus. This order 
and the whole was quaſhed. | 5 2 | 


Court, that b | 
e of 13 4 14 Car. 2. cap. 12. ſect. 21. the juſtices may exerciſe the powers given by 43 EL 


and that act, in ali extraparochial places, containing more houles than one, ſo as to come under 
the denomination of a vill or townſhip. Poſt, pl. 48. Vide poſt. 487, 501 2 Lev. 142, 14 3” 
4 Mod. 157, 158. 1 Mod. 251. 2 Med. 237, | | | 


n Eiter The Inhabitants of St. Michael 
Bedenham and Kingſton-Bowſey. 
_ [Hill 11 Will. 3. B. R.] 


Order of reverſal Was ſent by order of two juſtices from 87. Michael 


on appeal binds 4 1. Bederham to Kingston- Bowſey, and that order was 


t a third pa- the | 
ridh, not party. reverſed upon an appeal to the feiſions : Then the man 


Poſt. pl. 58. & went to Bedenham, and Bedenham ſent him to D.; and a 
1 motion was made to quaſh this order, becauſe the order 
20, 2 Carth, of reverſal upon the appeal as to Kingston-Boruſey was 
515. S. C. Set. concluſive againſt all the world. But the Court held, 
and Rem. 275. That the determination upon the appeal between other. 
parties ought not to bind as to a third pariſh which was 

| no party (a). e ERIE 


(a) Yide ace. Bur, S. C. 17, 425. 


46. Anonymous. 
(Hill. 11 W. 3. B. R.] 


Special ordern AN order of ſeſſions drawn up ſpecially, in order to 
ought not to have the opinion of the Court, was concluded; and 


ee e e if the Court ſhould be of opinion, then, Wc. which was held 


opinion of the 
Court, | naught 5 


Orders ot Juſtices of the Peace, £486 
naught; for the juſtices ought to determine one way or 
other, and not make a ſpetial concluſion, referring to the 
Court; but it was referred to the judge of afhze. 


47. der Inhabitan. Paroch. Eaton-Bridge and 4871 
Inhabitan. Paroch. Weſtram 1 Kanc, 
(Hill. 11 W. z. B. R) 


X order was made at the quarter- ſeſſions for the re- poor prifoners, | 
71 lief of poor priſoners in gaols, and providing ma- 
terials to ſet. them at work, upon the ſtatutes of 14 Eli. 

c. 5. and 19 Car. 2. c. 4 whereby a ſum was aſſeſſed on 
the ſeveral pariſhes, not exceeding what is allowed by 
both acts; but the order was quaſhed, becauſe they ought _ 
to haye made diſtinct orders upon the different ſtatutes, 

the money to be levied by virtue of each ſtatute being ap- 

plicable to different purpoſes (a). b | 


(a) The ſtat. of Blix. is the general Cha. is for the relicf of perſons in 
act for parochial relief. The ttat. of gaol, by a charge on the county. 


48. Inter The Inhabitants of the Foreſt of 
; Dean aud The Pariſh of Linton. 
FTrin. 12 W. 3. B. R. S. C. Foley 97. 


| Lived ten years in the foreſt of Dean, and then Extraparochidl = 
£ died, and left ſeveral children: Two juſtices made mg gs 
an order to remove them to Linton in Herefordſhire. Et Holt 575. S. Os 
per Holt, C. J. If a place be a reputed pariſh, and have 
churchwardens and overſeers of the poor, it is within 
43 Eliz. though in truth it be no pariſh ; but if it be merely 
extraparochial, as the juſtices cannot ſend to ſuch a place, 
ſo they cannot ſend from it: As it is exempt from re- 
ceiving, fo it ſhall not have the benefit of removing, for 
they have not proper perſons to complain. Perſons in 
extraparochial places muſt ſubſiſt on private charity, as all 
perſons did at common law before 43 Elis. which enacts, 
That every pariſh ſhall keep their own poor; in conſe- 
quence of which the juriſdiction of removals was firſt ſet 
up before the ſtatute 14 Car, 2, For, unleſs the poor 
were removed to their own pariſhes, every pariſh could 
not maintain their own poor. But the ſtatute of 43 Elia. 
does not extend to extraparochial places. Gould, J. ſtarted 
a queſtion, If the juſtices of the county, where the pariſh. 
wherein he was laſt legally ſettled lies, might not make an 
. | ; | order 
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Orders of Jultices of the Peace, 
order upon the pariſh to make a rate for the relief of this 
poor man in the extraparochial place, becauſe not having 
gained a ſettlement there, he remains an inhabitant of 
that pariſh ſtill, elſe the man may be ſtarved for want of 
relief Holt, C. J. Quaſh this order, and then go and get 
an order: Foraſmuch as H. was ſettled in the pariſh of 
Linton, and is not able to provide for himſelf: 'Theſe 
are, &c. | | | 


[488] 49. Inter The lohabitants of Chalbury and 
| . Chipping- Farringdon. 


[Trin. 12 Will. 3. B. R.] 


Pariſh, upon Was removed by order of two juſtices, from the 
whom an orignal * pariith of A. in Warwickſhire, to Chalbury in Ox- 
order is made, a 3 : 
cannot remove For/bire ; from thence, by order of two juſtices, to Chip« 
till that be re- ping-Farringdon in Berkſhire, It was objeCted, That Chat- 


verſed. Vide buyy ought to have appealed, and got the order upon them 


- pate, pl. 33. 


Poſt. pl. 32. diſcharged, which Holt, C. J. agreed; for ſending the 
Holt 509. S. C. poor man to another place, is falſifying the firſt order, 
which cannot be done but by appeal; for the order of two 
Juſtices 1s a determination of the right againſt all perſons, 
till it be reverſed ; Chalbury ſhould have appealed from the 
Warwickſhire order, and got that ſet aſide, and ſent the 
man back thither, and the juſtices there ſhould have ſent 

him to Chipping-Farringdon ; therefore naught. 


50. Inter The Inhabitants of Ware and Stan- 
ſtead-Mount-Fitchet. 


| [Trin. 12 Will. 3. B. R.] 
AN order was made by two juſtices, to remove H. with 
A his wife and children, from Ware in the county of 

Eſſex to Stamſtead in the ſame county. Exception was 

taken to this by Mr. Eyre, 1ſt, Becauſe it was, with wife 

and children. 2dly, Becauſe it was ſaid, It appears upon 

examination before us, or one of us, c.: and the examina- 

tion ought to be before both, becauſe both are to make the 

judgment of removal. Mr. Gowper would have diſtin» 

guiſhed this as the firſt exception from the caſe of Mich. 

10 Will. 3. ante, pl. 35, 41. Of his wife and family, be- 

cauſe he might have ſervants not removeable, but children 

Examination Ought to follow their parents. To the ſecond he ſaid, 
muſt be by both That by 14 Car. 2. c. 12. the complaint is directed to be 
V Moe 18%. made to any juſtice, and in conſequence one juſtice may 
1 n | examine; 


Orders of Juſtices of the Peace. 488 


examine; and it was only neceſſary that two ſhould Join turd. Add 
0 * 


in removing: Sed Cur. contra in both. To the firſt Holt, bi. 2 
C. J. ſaid, Suppoſe H. had put his ſon out to ſervice at 
ſixteen years old at B., and accordingly he had ſerved there 

a year, and after the father comes to live at B. himſelf, 

and the ſon to live with him; ſuch an order would remove 

the ſon, though he be not removeable. To the ſecond, 
Gould, J. ſaid, The ſtatute directed, and the practice was, 

to make complaint to one juſtice, and he grants his war- 

rant to bring the poor man before two juſtices, and then 

they two examine and remove (a). | | 


(a) Vide 2 Str. 1092. Bur, S. C. 136. 2 Bott, 3d edit. 769. 3 T. R. 705. 


51. Dominus Rex verſus The Inhabitants of 489 ] 
| ____ Long-Critchell. ET A 


(Mich. 12 Will. 3. B. R.] 


A Man was removed from the pariſh of. Allpalloaus to Order oy 
the pariſh of Long-Critchell. He goes from Long- 1g. & c. 
Critchell to P.; they got ſeveral orders from two juſtices, Holt 510. 

by way of execution of the firſt order, to remove him 

H. to L. But all of them were quaſhed, becauſe P. ought 

to have made an original complaint, and upon that have 

got an order, and not have grafted on the order of re- 

moval from A. to L., though they might have uſed that 

as evidence to mduce the juſtices to make ſuch original 

order; for P. is a third pariſh, againſt which L. is not (5) 

bound by the order of removal from A. to L., but ma 

conteſt the right of ſettlement with them. Mr, Upton took See 5 Mod. 321, 
an exception, that the enforcing orders did not appear to 480, 1 
made by two juſtices, quorum unus: And Holt, C. J. 436. pl. 18. & 
ſeemed to think that a good exception, | becauſe ſuch per- Fot. pl. 60. 
ſons. as cannot make an order, cannot execute it: But the 

orders were quaſhed upon the firſt reaſon. 


( The contrary is clearly law, as the world. The ſame is held, 2 T. N. 
is held in the next ſucceeding caſe, 598. ;. but the deciſion in this caſe may 
It was acknowleged, 3 Bur. 551.,as a d 


* 


ſettled point, that an order of removal the reaſon to which this annotation is 


to a pariſh confirmed, or without ap- applied is falſe, 
peal, concludes that pariſh againſt al! | 


e, and {come ſemble ) is good; though | 


92. Inter The Inhabitants of Thackham and 
nin 1 aulles.. i .-........; 
(Hill. 12 Will. 3. B. R.] 


a ITE Foy | 
. hs WHAT og tat. x. OR  INSINT 
94 « " — — 2 
* * » * 
5 ? 5 Ds , 


Two juſtices A Poor perſon was removed in 1694 from We/-Starring. 
| ales feed to Findon; Findon does not appeal. In 170 the 
binds the whole man comes to Thackham, and Thackham ſends him by order 
3 ge. Of two juſtices to Findon ; Findon appeals, and the order 
All a new ſettle. Was diſcharged. All three being now brought up by cer- 
ment is gained. fiorgri, it was moved to quaſh the order made upon ap- 
Vide ante, pl. peal, and urged that Finden was bound by the firſt order 
33 4 4 from . et-Starring to them, from which they never 
appealed, with reſpect to all the world, and are concluded 
| to ſay, that the place of his laſt legal ſettlement was not with 
Vide note to them: But in reſpect of the diſtance of time, the Court 
preceding caſe. could not tell but he might have gained a new ſettlement 
at Thackham, and that might appear to the juſtices, and 
they might have good ground to diſcharge the order of the 
two juſtices, Then the counſel offered to produce an af- 
fidavit, that there was no new ſettlement proved; that 
the Court held that they could not examine that by aſſi- 
davit, nor inquire thereby into the reaſon of making the 
order (a). Ex motione Mr. Shelly. | | 
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490 | LY 53. Ditton's Caſe, © 
Vide Poſt 291. | | 
x Salk. 67, 68. | | [Paſch. 13 Will. 3. B. R.] 


Order for diſ- NI OVED to quaſh an order made for the diſcharge of an 
3 oth wh apprentice: The queſtion aroſe upon the clauſe of 
maſter not ap- the ſtatute, which directs, That upon the appearance of 
8 Vide the maſter the apprentice may be diſcharged by four juſ- 
1 Mod, tices, after the next juſtice hath endeavoured to compoſe 
5 Med. 139,r40. the matter in difference. In this caſe it was objected, 
= — wp —.— ; that Ditton the maſter was bound over to appear, and did 
1 525 not; and the juſtices have but a limited juriſdiction; and 
788 it is expreſsly directed by the act, that this diſcharge is 
to be made on the appearance of the maſter; beſides, 
there is another remedy to proceed on the recognizance, 

which is forfeited by not appearing. | 
Per Cur. The act muſt have a reaſonable conſtruction, 

ſo as not to permit the maſter to take the advantage of his 
own obſtinacy ; and it would be very hard, that ſuppoſing 
the maſter is profligate and runs away, the apprentice ſhall 


never be diſcharged. Afterwards exception was taken, 
| becauſe 


Orders of Juſtices of the Peace. 490 
becauſe it appeared upon the face of the order, that Diztoit e 
was a collar-maker, & non conflat what the trade is; | 


nor that it is within the ſtatute; like Comfort's caſe, Ante 67, 471. - 
where one was bound to a mantua-maker, when there is 


was no ſuch trade within the ſtatute, nor at the time of 


the ſtatute (a): And in this caſe it was ſaid, that the juſ- 7 Sauns. 373, 
, py - þ . 1 f Ec. Poſt. 491. 
tices might make the maſter. make reſtitution of part of Skin. 108. 


the money, and that it hath been ſo adjudged, 
N (a) This is now clearly immaterial, Str. 663. 1 Butt, zu cd. 515. 


54. Jnter The Inhabitants of Watford an 

al „e Wendover. TR 

| [{Paſch, 13 Will. 3. B. R.] | 

Two juſtices of St. Ahant made an order, that whereas Appeal lem 
they were credibly informed, that Wendover was the _ pk" 43g 

place of H.'s laſt legal fettlement, but no where adjudged muſt —— 

it to be ſo; from this order there was an appeal to the ſeſſions of the 

quarter-ſeſſions of St. Albans, where it was confirmed ; "9 — 

and both were quaſhed; the firſt, becauſe there was no | 

_ adjudication of what was the place of his laſt legal ſettle- 

ment; and the ſecond, becauſe the appeal ought to have 

been to the ſeſſions of the county, not of the corporation z 

and as it was, it was coram non qudice. 


55. ater The Inhabitants of Suddlecomb and | 491 ] 
[Trin. 13 Will. 3. B. R.] 


ENCETTION was taken to an order of two juſtices, Complatat chat 
becauſe it was only ſaid to be complained by the . is likely to 

churchwardens, that the perſon removed was likely to be- not cnc 

come chargeable, but not adjudged ſo by the juſtices. without adjudi-. 

Halt, C. J. ſaid, That the juſtices cannot remove a man, __ but, . 

_ unleſs he be likely to become chargeable, for otherwiſe „ 4 


they might remove a man of an eſtate; and he took a complaint, &c. 


diverſity, that where the order is, Whereas it appears to us, tat H. is likely, 


. 3 &c. is ſuffici 
&C, on the complaint, &c. that J. 8. ts likely to become charge- 3 3 


able to the pariſh, that will be well enough; but where it is, 479. Fott 532. 
as here, Whereas complaints has been made, &c. that is ill: ' gr * 
But it was agreed to be referred to the judge of aſſize. Raym. ** 
Pgſtea, Paſch. 2 Ann. B. R. The caſe of the Inhabitants 1 Show. 76. 
of Darnell in Cheſhire, the ſame reſolution. Poftea, Pnſch. 3 8 

5 | 5 Mod. 357. 
2 An. B. R. the ſame reſolution. It ought to appear, S. C. 6 Nod. 
that the perſon removed, is a perſon removeable, and 163, 164. Hole 


there 


401 Orders ot Juliſces of the Peace. 
576. Doug. 662. there ought to be a particular averment, that he is likely to 


Ben. N become chargeable: 


2 Str. 777 527. 
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Celfons may HE juſtices of peace at Newcaſtle in Northumberland 
2 original 1 diſcharged an apprentice by an original order made at 

charge appren- the ſeſſions, without any previous application to a juſtice 
_— Ir _ of the peace to endeavour to compromiſe the matter, as 
3 2,287, the ſtatute directs; and after ſeveral debates it was ad- 
* x Saund. 314, judged, that if this had been a new thing, the Court 

_ 316. 1 Vent. would have thought a previous application to a juſtice ne- 
| 3 B "OE ceſſary; but there having been ſo many original orders 
Hard. 101. Str, made at ſeſſions brought into this court, and confirmed 
143, 704+ here, it was too late to call this matter in queſtion ; fo 

25 the order was confirmed. . 


1 357. Minchcamp's Cafe. 
5 [ Trin. 13 Will. 3. B. R.] 


=_ 2 E being a merchant at Mile-Eud, two juſtices bound 
__ e 1 a poor girl apprentice to him; he appealed to the 
fit to oblige H. ſeſſions, and the order was diſcharged; becauſe they 
to take an ap- thought it unfit to compel a merchant to take an appren- 
8 tice; and now this Court, on conſideration of the matter, 
163, 164. confirmed the order of ſeſſions; becauſe the late act hav- 
x Salk. 66, 68, ing made perſons compellable to take apprentices, and 
25 5 given an appeal to the ſeſſions, it was in the diſcretion of 
76. 3 Mod. 270. the juſtices at ſeſſions to determine, whether it was 
Raym. 65. or was not fitting to put an apprentice upon any one; and 


323 therefore the Court would not diſturb what the ſeſſion 


140. 1 Saund. had done, but confirmed the order. 45 
314, 316. 


14921 c oe 
58. Inter The Pariſhes of Swanſcomb and 
1 Shensfield. r bhy! 
[Paſch. 1 Ann. B. R.] 


5 1 


rb . he A Poor man was ſent by two juſtices to Shensfield, and 


final only be · 
teen the par- upon an appeal the order was confirmed; after- 


rn nen wards Shensfield ſends him by an order to Swanſcomb ; All 

appealed from, is theſe orders being brought up by certiorari, the order to 

=_ final as to all the ſend him to Swwanſcomb was quaſhed, becaufe, by the de- 

8 world. Ante; termination of the juſtices in affirmance of the order _ | 
'#] —Y | 5 8 
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the appeal, Shengfeld was eſtopped againſt all the world pl. 45- 2 Vent. 
to ſay, That — — the place of his laſt legal ſettlement; _ 5 
for the juſtices cannot remove, but to the place of the 269, 287. 
laft legal ſettlement ; and ſhewing any later place of ſettle- 

ment will diſcharge the order on the appeal; and the Poſt. 524, 527. 
diverſity is between an order diſcharged and an order con- 3 ner * 
firmed upon appeal, or not appealed from. In the firſt pn 351, 425. 
caſe, the matter is at large as to all places, but the place Cald. 59. 

to which the poor man was ſent, which, upon the appeal, | 
was determined not to be the place of his laſt legal ſettle- 

ment. But in the later caſes, the place to which he was 

| ſent is bound, and the order final and conclufive as to all 
the world. n : 


59. Inter The Inhabitants of Weſton-Rivers $. ©: 'o bo. 
and St. Peter's in Marlborough. 4 toad. of 
M ne | Wooton-Rivers. 
U P ON an order of two juſtices, it was objected, 1ſt, It is neceſſary to 
That it was not ſaid that the woman was poor, &'c., mes in are 
but lame, and like to become poor. 2dly, That it was jr was 8 
not ſaid ſhe did not offer ſecurity. 3dly, That it was ſaid complaint of the 
to be upon complaint only, and not of the churchwardens, CINE 
&c. Athly, It was not faid ſhe rented not a tenement of ox that the party 
10 l. per annum. The two laſt were the objections chiefly did not rent a 
inſiſted upon; and the Court was clear as to the firſt of 2 * 
theſe two, viz. that it muſt be upon complaint of the Videante 497. 
churchwardens, &c., and ſo appear; but, upon reading the poſt. 524, 536- 
return, another queſtion aroſe; for the return ſet forth at 88 
large, that upon complaint of the churchwardens and over- Carth. 363. 
ſeers of the poor concerning A, to the juſtices, they the Holt 510. 
ſaid juſtices, one of the quorum, made the following order 3 
in hac verba: Foraſmuch as complaint hath been made to us, 18, 165. Cales 
& c., ſo that it was urged, that the defect of the order was B. R. 89. De- 
_ ſupplied by the return of the certiorari. As to the laſt of _ en _ 
the four exceptions, Holt, C. J. ſaid, that before 13 Car. 2. by matter alleged 
two juſtices * removed by conſequence of law, upon 43 in the return. 
£liz., becauſe that ſtatute makes a proviſion, that every * [ 493 ] 
| Pariſh ſhall maintain its own poor; | ay — the juſtices t 
. conſidered who were properly the poor of a pariſh, and 
they were held to be ſuch as were there ſettled a conve- 
nient time, which was thought a month, ſo that a month's 
abode made an inhabitant. Still there remained ſeveral 
doubts, which occafioned 13 & 14 Car. 2. c. 12., upon 
which ſtatute the preſent queſtion ariſes, viz. Whether 
the power to remove be not founded on 13 14 Car. 2., 
but on the law, as it was before? And ſince ſuch an order 
would ſerve to remove before, why will it not ſerve now, 
ünce the ſtatute ? Or whether 13 & 14 Car. 2. obliges the 
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and make a new orders were returned thereon. Et per 


* 
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- Juſtices to alter the form of their order? And this depends 
upon this part of the ſtatute, via. Whether it be by way 
of giving juriſdiction or reſtriction. At another day, Holt, 
C. J. pronounced judgment; as to the exception to the 

not averring that ſhe did not rent a tenement of 101. per 

annum, he aid, the ſecondary had ſearched the precedents, 

and they are without this clauſe, according to the form of 

the orders before 14 Car. 2. And this order therefore is 

well enough; and if the party rents a tenement of 10 J. per 

annum, he may appeal to the ſeſſions. As to the other 
exception, it is fatal (a), for no one can diſturb a man 

coming into a pariſh, but they that have authority to do 

it. A complaint ex icio from one not concerned is no- 
ttsing, it may be the pariſh are willing to keep him; and 

On certiorari as to the return, that cannot cure the order, for they had 
Juſtices can only eterciſed their authority before; and by the certiorari they 


- xeturn the order 


in hæc verba. have no power but to return the order in hac werba ; and 
Vide 1 Salk. therefore what they think fit to return farther the Court 
147- aan take no notice of. . 28 


(a) Vide Foley 267. Set. & Rem. 35. Bur. S. 0. 24. And: 361. | 


60. Inter The Inhabitants of St. George's and 
1 IN St. Olave's, Southwark, TO 
fulice cannot Wo orders were returned, the firſt fot fettling a poor 
ho 53694 e man, one Thomas Gill, and the ſecond a conſirma- 
pariſh whither tion of the firſt, upon an appeal to the quarter-ſeſſions: 
H. is ſent to re- The firit order recited, That whereas complaint hath been 


move him. Vide „nde 70 us, &c., that T. G. had of late intruded into the pu- 


d.ol 18, Hh vg . | 
4. 489, pl. zr. riſb of St. George's, we adjudge him to be laſ? legally ſettled at 


Domo. 325. St. Olave's: Theſe are therefore to require you to convey the 
Rn foes ſaid Tho. Gill to the pariſh of St. Olave's; and the direc- 
tion upon the order was, To the churchwardens and over» 
ſeers of the poor of the pariſh of St. Olave's: Quaſhed; for 
they ought, and can only order the pariſh-ofhcers where 

the intruſion is made, to make the removal. | 


[ 404 ] 61. Inter The Pariſhes of St. Andrew's Hol- 
| born, and St Clement's Danes. 
Mich. 3 Ann. B. R.] 


seſſions being Tu E Court of quarter- ſeſſions of Middleſex made an 


wee made af 
— 6 hey order, and afterwards the ſame ſeſſions vacated it by 


their judgment à ſubſequent order; and a certiorari W bo 
olt, C. J. You 
ſhould 


ſhould not have returned the vacated order, but only the 
latter. This is as if we, diſliking our judgment, ſhould 
the ſame term make an entry of two different judgments, 
and return both upon a writ of error, which ought not to 
be: The ſeſſions is all one day, and the juſtices may alter 
their judgment at any time, while it continues: Thus, at 
the Old Baily, you ſee judgment de pain fort & dure given 
and yet, if the party will plead, we will ſet aſide that judg- 
ment, and admit him to plead, | | 


- „ 


6 — * * 


494 
order; but muſt 
certify the latter 
only. Vide 
6 Mod. 287. 
Poſt. bogs, 606, 
5 Mod. 396. 

S. C. Poſt. 606, 
Sett. and Rem. 
168. Holt 511. 
Cumb, 66, 353. 


— 


DOutlawry. 


1. Rex & Regina ver/us Tippin. 
a [----1W.&M, B. R.] 


O NE was outlawed upon an information for ſeducing 

a young gentleman to marry a young woman of a 
lewd character, and fined 000 I. And it was moved in 
behalf of the defendant, that he could not be fined upon 
the outlawry, becauſe in miſdemeanor the outlawry does 
not enure as a conviction for the offence, as it does in caſes 
of treaſon and felony ; but as a conviction of the con- 
tempt for not anſwering, which contempt is puniſhed by 
the forfeiture of his goods and chattels; and if he might 
be fined now, he muſt be fined again upon the principal 
judgment, And the firſt was held to be irregular, for the 
outlawry in theſe caſes is not a conviction, as appears by 
Fleta 42. Quamvuis quis pro contumacia & fuga utlagetur, 
non propter hoc conviftus eft de facto priucipali. 


2. Attorney General verſus Baden. 
(Mich. 5 W. & M.] 


A Owes money to B. on a judgment, and to C. on'a 
—=- bond; A. is outlawed at the ſuit of the obligee, and 
his lands ſeized on the outlawry; and the queſtion was, 
Whether the conuſee of the judgment could extend theſe 
lands? And it was held the outlawry ſhould be preferred, 
and that the king's hands ſhould not be amoved, unleſs 
the conuſee could ſhew covin and practice between the 
obligor and obligee. | 5 


7 Show. 80, 30g. 


2 Show. 60, 68. 


Ff. outlawed for 


miſdemeanor, 

cannot be there. 
on fined for the 
fact. See 1 Lev. 


33, 34+ 2 Lev. 


49. Raym. 17. 
2 Chan. Caſ. 44. 
Carth. 384. 
Cumb. 456. 

5 Mod. 221. 

7 Mod. 39. 

8 Mod. 177, 178. 


14951 


Vide Ray. 17. 
1 Lev. 33. LED 

2 Lev. 49. Ca. 
Parl. 75. Hard. 
106. | | 
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518. Vi. 1 Arid. 188. 


Outlawry, 


3. Adlame verſus Colebatch. 
kxaſch. 8 Will. 3. C. B.] 


; was moved in C. B. that the plaintiff might reverſe 
a ay 4 == an outlawry at his own charge, upon affidavit, that 
charge. 2 Vent. the defendant was actually in the Fleet in execution for 
46. the plaintiff in another ſuit, and he knew it; and it was 
granted, becauſe the plaintiff ſhould have brought him to 

the bar by habeas corpus, and there have charged him with 

a new declaration (a). | | — — 


Where the olain- | ] "'E 


(a) Vide Rep. B, R, Temp. Hard. 123. 


4. | Lee verſus Millard. 
[Mich 8Will 3, C. B.] 


Now] Thejee Alike motion was made upon affidavit, that the defend- 
—— N ant lived publicly, and was denied. Et per Powell, J. 
by ſtat. 4&5 Such motions are frequently granted in B. R., becauſe it 
W. & M. c. 6. is a great charge to reverſe an outlavry there; for the de- 
See 2 Lev. 464, fendant muſt appear in perſon, but here he needs not, and 
Cro. El. 170, the charge is but 165. 8 d., not ſo much as a bailiff's fees 

373 for an arreſt. We have always denied this motion of late. 
Vi. Barnes 324 2 Vun. 46. | : , | | 5 


2 


5. Arthur's Cafe, 
(Hill. 8 Will. 3. B. R.] 


Error to reverſe AR THU R was outlawed for felony upon five indict- 


eng; ee ments, and afterwards came in, and was brought to 
lony ; if there 


be lands there the bar, and aſked what he had to ſay why judgment 
muſt go a ſcire ſhould not be given? He produced five writs of error. Er 
tacias [again per Holt, C. J. If there be no lands, the attorney-general 
all the tertenants | 

and lords, mediate may confeſs error, and then he ſhall plead preſently, and 
and immediate, be tried upon the indictments. If there be lands, there 
. 13. bor ir muſt be a /cire facias againſt the lords, mediate and imme- 
attorney-gene- diate, to ſhew cauſe why he ſhould not have reſtitution, 
ral <2 wo mw; But if it be ſuggeſted on the roll that he has no lands, and 
are none, no ſcire the attorney-general confeſſes it, there needs no /cire fa- 
facias is neceſ- Cd,. IE. | 

ſary. S. C. Holt 


„ A ſcire facias mult be into all 3 Keb. 29. But not in outlawry for 
counties where the criminal has lands, treaſon, 2 Haut. c. 50. ſect. 13. 


- 


m_— . 


6. Anonymous. 
[Mich, 10 Will. z. B. R.] 


2. Was outlawed in two actions, one was 107. the pefendant nee 
4 £ + other for 405.3 and, upon reverſing the outlawry, not appear in 
perſon to reverſe 


the Court took ſpecial bail for the firſt, and an appearance 

For the other, upon 4 & 5 . & M.c. 18. Note; The 2 — 
recognizance was taken purſuant to 31 liz. c. 3. Note ; lony. Mide ante, 
Now per 4 & 5 V. & M. one outlawed, except for trea- - 3 
ſon or felony, need not appear in perſon to reverſe an out- 1 Wüſon 3. 


lawry, but by attorney. | 2 Stra. 1178. 


7. | Symmons verſus Bingoe and Cook. 
[Paſch. 4 Ann. B. R.] 


ä T H E defendant Bingoe being a feme, and waived upon If two are outs 
* proceſs of outlawry, it was now moved on her behalf, Jawed, amg b. 
that upon filing common bail, ſhe might have liberty to eught in the 


reverſe the outlawry. Per Cur. The writ of error to re- name of both, 
but one may be 


verſe the outlawry muſt be brought in the name of both fun one maybe 


the parties that are outlawed ; and if one only appears, the. (.,.rea. Cro. £1, 
other may be ſummoned and ſevered, and then the out - 270, 278. 
lawry may be reverſed for the benefit of him who appears | 
only. Before it can be reverſed for want of proclamations, 31 Eliz. c. 3. 
the party outlawed muſt give bail to appear, and to anſwer b 
in another action. 3 

If the party outlawed comes in gratis upon the return of 1f H. comes ja 
the exigent, alias or pluries, he may be admitted by mo- eons on —_— 
tion, to reverſe the outlawry, for any other cauſe, but bail; otherwiſe, 
want of proclamations, without putting in bail, If he if by cepi corpus. 

comes in by cepi corpus, then he ſhall not be admitted to Cre. Fl. 707. 
reverſe the outlawry, without appearing in perſon, as in 
ſuch caſe he was obliged to do at common law; or putting 
in bail with the ſheriff for his appearance upon the return 

of the cepi corpus, and for doing what the Court ſhall or- 

der. Appearing by attorney is an indulgence by 4 & 5 

J. M., and the bail is to be ſpecial or common in this 
as in other caſes (a). 3 3 ; 

Of pleading outlazvries in bar or abatement, vide Cro. Car. 

$66. 3 Lev. 29. 1 Show. 8. And how to plead an outlagury 

before or after judgment, ſee 1 Lutw. 110, 111. And how 

ro plead it in the ſame court, and how in another, 1 Lutw. 40. 

2 Lev. 0. ers Raby OY 
(a) R. acc. Sercole v. Hanſon, 1 Wilſ. 3 Bur. 1482. Campbell v. Daley, 3 Bar. 


3. 2 Str. 1178. Cracraft v. Glediwe, 1920. Vide Barnes 326. 
| H 2 | 


4 Sty. 297, | 


6 


2720 


_ Holt4z i. Where 


(49 ) 


nere, Oper and ſhewing of Deeds, 
8 Writs, &c. 

Hob. 217. 8 „ ne” 

6 Mod. 28. 


1. Saliſbury verſus Williams. 
[ Mich. 4 W. & M. B. R.] 


Want of profert, JN debt on a bond in the grand ſeſſions of Wales, the 
eres mph e plaintiff omitted in his declaration to make a profert, 
t 4. 5 Anne, . | IT? PIR | : 
FRY Oc. Judgment was for the plaintiff; and now in error 
this omiſſion was inſiſted on, and the Court held it only 
matter of form, of which no advantage could be taken 
after verdict, or on a general demurrer, and therefore af- 
firmed the judgment. Sid. 249. Cro. Car. 190, Cro. El. 
153. 217. 16 & 17 Car. 2. cap. 8. 


2. Morris's Caſe. 
Tri. 7 Will. 3. B. R.] 


Upon profert IN replevin, the defendant avowed for a rent-charge, and 
x rags ear made title by a will, and pleaded it with a prefert, and 
not be given. the plaintiff inſiſted to have oyer, alleging it was the ayow- 
Vide 6 Mod. 28. ant's folly to make a profert of it, and he ought to take ad- 
n vantage of it. Et per Cur. He was not bound to plead it 
ſo; it is but ſurpluſage, and we will not compel him to 
give ojer of it. 5 RAT, 


' 3. Roberts verſus Arthur. 
(Mich. 13 Will, 3. B. R.] 


| Deed remains in U P ON the profert of a deed it remains in court all 
Court all the 


e that term, but no longer, unleſs it be controverted; 
duced; other- but letters teſtamentary, or of adminiſtration, do not re- 
wiſe, of letters main in court; for the party may have occaſion to produce 
tetamencary them elſewhere, Vide 36 H. 6. 30. Per Cur. 
tion. S. C. Where the letters patent pleaded, are recorded in the 
Cafes B. R. 593. ſame court where the plea is pleaded, the party need not 
patents muſt be {hew them; but where in another court, he muſt plead 
ſhewn, and where them with a profert in Cur., or the exemplification of them 


dot. Mod. Cafes under the great ſeal; Per Holt, C. ]. 
231. 5 Co. 76. 
2 Lev. 142. - Farefl. 9, 38. Lutw. 1644- | 


Dyer and ſhewing of Deeds, Ke. 4598 


4+ Longavil verſus The Hund red of Iſleworth. 338. £ N 27, 
__ » [Mich, 2 Ann. B. R. 2 Id. Raym. 969. S. C.] | 


I N debt againſt the hundred of Ne worth the defendant Denial of oyer 
pleaded in abatement caption: del robbers,, &c., the wap ahold 

plaintiff replied nul caption, Sc., upon which it was de- nn ao 

murred, and a re/pondeas ouſter awarded; and now all be- of granting it, 

ing the ſame term, the defendant craved oyer of the writ, 1 

and that or”, ſet forth, pleaded the general iſſue. Et per 292 

Holt, O. J. 

error, but not e contra ; Therefore we ought either to grant 

or to enter the denial upon record, that they may aſſign it 

for error. If the plaintiff will conteſt it, he may ſtrike 

out the reſt of the pleading, and demur, in order to ob- | 

ſtruct the oyer : And at another day it was ruled, that the Vide Doug. 227. 

defendant could not have oyer, becauſe he had already (215) 1 T. R. 

pleaded in abatement, and having of oyer is never to enable b 

the party to plead in bar, but to plead to the writ, which 


is done already, and therefore paſt. 


5. Armit verſus Bream. s. c. 6 Mod. 


: 244. Holt 212. 
| (Mich. 3 Ann. B. R.] 1 76, ante 


HERE a man has obliged himſelf to make a deed, Where H. is 
and is ſued for not doing it, it is not enough to ſay, pd ghee 
that he made the deed, viz. leaſe, bond, c., but he mult it forth; other- 
ſet it forth, that the Court may judge of its ſuſhciency ; wiſe wh re to 
for it ought to be a good deed; but if it be to deliver, or ez 
ſhew, or produce a deed, that is, a deed already made, e 
there it is enough to ſay, that he delivered, or ſhewed, ar Vide Yelv. 111. 


produced it, Per Holt, C. J. 


8. C. 6 Mod. 


6. Cook ver/us Remmington. 
e 237. 
[Mich. 3 Ann. B. R.] 


IN debt upon a bond, the defendant demanded oyer of Defendant de- 
the condition, which was, to perform covenants in an OTIS 
indenture, and then demanded oyer of the indenture; ant he ought to fer 


the plaintiff gave it him, omitting an indorſement, which forth huafelf, 
and the plaintiff 


was made before the execution of the deed ; upon this cyer - onen, but 
the defendant pleaded performance; the plaintiff replied — it is 
and ſet forth the indorſement, and prayed judgment for # the dend. 
the variance, Sed per Cur., 1ſt, The defendant ſhould 3 928 
haye ſet forth the indenture himſelf, being a party to it, 1 Saund. 3. 

| | H 3 | 5 and EI 


o deny oyer where it ought to be granted is es 
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493 Pardon General and Special. 
x Sid. 30, 97, and ſhould have pleaded performance to all the covenants 
48 8 therein. 2dly, The 9 was not obliged to give oyer 
1 Saund. 9,122. Of the indenture, and though he did, * doing what he 
Cro. Jac- 360. need not do, the ſetting it forth is not at his peril, as where 
3 Kev: t. he is ® obliged to ſet it forth; nor is he concluded to ſay, 
*#[ that there is more contained in the indenture, but at liber- 
by [ 499 ] ty, as well as if the defendant himſelf had ſet it forth; and 
i | the Court held, that as the defendant was bound to ſet it 
forth, ſo he was bound to ſupply this omiſſion, and make 
his plea complete; and, for this, judgment was given for 
the plaintiff, „ 


51 A deed may be pleaded as loſt Read v. Broaſmar, 3 Term Reports 
by time or accident, without profert, 151. | 


PF 4 F WI 3. * 


— — 
e , 
4 * 


neten. Pardon General and Special, 


464. 5 Co. 49, 
50. Hutt. 21. 
1 Show. 284. 

2 Show. 334. 

2 Hawk. P. Co 


62. 37. 


I, Dominus Rex ver/us Parſons. 
[Hill. 3 w. & M. B. R.] 


Pardon for mur- P4 RSONS was indicted, convicted, and attainted 
TD: for the murder of Mr. Wade, and pleaded their ma- 
writ of allow - - Jeſties' pardon; and note, it was for murder by exprefs 

ance, certifying words, without any non ob/tante, the non obtante being taken 

— png away by the ſtatute of V. & MH. And Holt, C. J. aſked 
See 1 Saund. 362. for the writ of allowance, which ſhould certify he had 

x Ley. 25, 26, found ſurety of the peace within eight (a) months after the 

— * pardon; whereupon the writ of allowance was read: And 

Raym- 13, 470, Holt, C. J. ſaid, that the Court ought not to allow the 

n pardon till thus certified, and that this was a condition 

S. C. Holt 59, Precedent, by the ſtatute of Edu. 3.; and Winnington 

*5&6W.& moved, that the pardon ought not to be allowed; arguing, 

M. . 13. that the crime could not be pardoned: But Holt, C. J. 

: ſaid, there was as good reaſon why the king ſhould pardon 

an indictment of murder, which is his ſuit, as why a ſub- 

Jet ſhould diſcharge an appeal, which is the ſuit of the 

| ſubject; and that the king was, by his coronation-oath, 

King may par- to ſhew mercy as well as to do juſtice. He ſaid, the ſta- 

. tute of 2 Ed. 3. c. 3. meant only, that the king ſhould be 
: fully informed before he pardoned any felony ; and that the 


reaſon of that, and other reſtrictive ſtatutes, was for that, 
(a) Query, if this ought not to be ee months. Yide Preamble to 5 W. & 


M. c. 13. 


after 


| Þalatine Counties of Cheſter, 8c. 499 
after the ſtatute of Gloucefter, c. g., upon a murder done, March 213, 
it was uſual to apply to the Lord Chancellor, and gain a 3. 4 
| RN 1 7. 1 OW. 
pardon by undue means and falſe ſuggeſtions, with gene- 28. 
ral words in it; and this was the occaſion of thoſe reſtric- 
tive ſtatutes, that application ſnould be made to the king [ 5 oo] 
in perſon, to the intent the king himſelf might be apprized 
of the matter. By 13 K. 2. c. 2., great difficulties are put 
upon thoſe that ſhall be ſuitors for a pardon of murder, 
they are to incur a penalty, c., but this was found 
grievous to the ſubject, and therefore was repealed by 
16 K. 2. c. 26., which ſhews the neceſſity there is that the 
king ſhould have a power to pardon ; upon which the par- 
don was allowed. e 


2. Foxworthy's Caſe. 
kill. 1 Ann. B. R. 2 Ld, Raym. 848. 8. C.] 


F OXWORT HY pleaded his pardon, and there was One pardoned 
a miſtake in the proceedings. At another day he 3 

came, and having got the fault amended, it was allowed. tody with civil. 

His creditors now moved that they might have leave to zone, quæte? 

charge him with actions, as in cuffodia, but were not per- 5 C. 37%, 
mitted to do it: For, per Holt, C. J. that might defeat the 1 51. & C. Holt 

queen's pardon, by rendering him incapable of performing 321 · 

the condition, which is, to go beyond the ſeas, &c. ; and 

this is not unreaſonable ; for without the pardon the at- 

tainder had continued, and he muſt have been hanged ; Vive 1 Will. 

and there is no reaſon why the pardon ſhould put the cre- **7* 

ditors in a better condition than otherwiſe they would 

have been, to the prejudice of the party ; for the pardon 

was given for his benefit, and not for the benefit of his 


_ creditors, | 


— 


Palatine Counties of Cheſter, 57%; 
Durham, &c. £ 


Wilbraham ver/us Poley. 
[Trin. 12 W. 3. B. R. 114. Raym. 591. S. C.] 
MR. Acherley moved the Court to ſtay the return of a Error to the 


| writ of error out of Chancery, to reverſe an out- cen palatine 
. 0 o of Ch a 
lawry in the county palatine of Che/er, accoxding to the = 
| | | 1 | opinion 


gor®. Pariſh Town, Uill, &c. 
opinion of my Lord Coke, 4 Inft. 214., quod vide. Sed non 
allecatur ; for this old uſage is gone by 32 H. 8. c. 43., and 
33» 34 H. 8. c. 13. There were no outlawries in Cheſter 
before 33 H. 8. c. 13., for coroners are there introduced 
by that ſtatute; and there was no Chief Juſtice in Chefter 
till Q. Elizabeth's time, for till then there being but one, 
there could be no Chief. Vide the account of this cuſtom 
at large in Dyer 345, 320, 321. 5 


mers Pariſh Town, Mill, &c. 
237. Ante 486. 


11 Co. 25. b. 
Co. Lit. 125. b. 


1. Rudd ver/us Morton. 
[ Mich. 4 W. & M. B. R.] 


Evidence of a re- 1 PON a trial at bar in replevin, wherein the defendant 

Lee Lage avowed as overſeer of the poor, the queſtion was, 

Vide Cro. Car. Whether Stratton was a reputed pariſh of itſelf, or part of 

9%, 354» 295. the pariſh of Biggle/wade in Bedfordſhire ? Et per Cur, To 

358. called, make Stratton a reputed pariſh, within 43 Elia. , it muſt 

' Rudd, verſ. Foſ- have a parochial chapel, and chapelwardens and ſacra- 

er. = 572. ments, at the time the ſtatute was made; and becauſe the 

8 - pretended pariſh of Stratton had but one chapelwarden, 

whoſe office it was to collect the rates taxed upon Stratton, 

and pay them to Bigglęſiuade, they were held part of the 

pariſh of Biggleſwade, and not a reputed pariſh within 

43 Eliz.; and their having a diſtin& overſeer, and main- 

taining their own poor, was not thought ſufficient to make 

| them a diſtinct pariſh. ED = 

bens 3 . A pariſh ſhall be intended a vill prima facie ; adjudged 
2 tak wi. Bas Mich. 6 W. 3., Wilſon verſus Laws. | 


Hob. 296. | If a place be named generally, that place ſhall be taken 

4 T. R. 552. to be and intended a vill; adjudged Mich. 10 W. 3. B. R. 
Vinkeſton verſus Ebden. | 

[502] 2. Dominus Rex verſus Bernard. 


(Mich. 8 Will. 3. B. R. 1 Ld. Raym. 94. S. C.] 


Regularly acon- FNDICTMENT, for that he being choſen conſtable in 


— 2; pope a corporation, according to cuſtom debito modo, refuſed 
or turn; may be to take upon him the office; and, upon demurrer, it was 


ſaid 


| Parliament. 5 | '502 


{aid per Holt, C. J. that at common law all conſtables were is a corporation 
- choſen at the leet : Where there is no leet, at the turn: 1 — 
' Whether by the ſteward or the homage, has been a great 1 Mod. 42 | 
queſtion : But without queſtion, a corporation, of common 2 78. 

right, cannot chooſe a conſtable: By cuſtom they may, as vl. = mr 535 


Having the government of the place repoſed in them; but pl. 5. 1 But 


then they muſt preſcribe for it. 3 £36 2 


127. Skin. 669. S. C. Comb. 416. Holt 152. Set. and Rem. 214. Caſes B. R. 125. 


2 * 8 


_ — _= N — . - _—_— 
* * o - . 
1 7 : 


"arilament, --- 
| poſt. 509. 


1. Prideaux verſus Morris. Far, 13. S. c. 

| [Trin, 2 Ann. B. R.] | 
3 *[ 503] 

JN an action on the caſe for a falſe return of parhament- No aden lies 


* . de <.. a at common law 
men, againſt the ſheriff, the plaintiff declared, that „ mA 


whereas he was duly elected, the ſheriff returned A. B. to for a falle return 
be duly elected, who was, in fact, not duly elected. Mr. of members to 


King objected, that the right of election was only to be 2535 


determined in the Houſe of Commons; for that it was a right is deter- 
parliamentary matter, which ought not to be tried here, mined, or cannot 


i | be determined ia 
no more than the right of precedence. Mr. Eyre contra, le 


That this Court may determine what is an act of parlia- 6 wa. 45, 49. 
ment, 8 Co. 1., their privileges, Mo. 67. 1 Ro. 903. 1 Salk. 19, 20, 
Dyer 275., the right of peerage: And here the right of 3 3 
election is no otherwiſe in queſtion, than as it is incident 3; Ley, 20, 30. 
to the falſity. Holt, C. J. The cauſe of the plaintiff's ſuit 88. 2 Sid. 
is a wrong done out of parliament, and whatever falls un- 36: 1 
a - . 7 43 250. 
der the regulation of law, and is done out of the houſes 2 Vent. 50. 


of parliament, is ſubject to the law of the land, for laws - Moe; _ 


are to be executed out of parliament ; but as for the rules, | 82 
of the * Houſe, as ſitting, meeting, &c.. they are within N. L. 31. Hole 
the Houſe, and the judges cannot know them, there being 525: 88. T. 9. 
" : : Mod. Caſes 48. 
no practice of them out of parliament: But if the parlia- King's Coutts 
ment ſhould make a law concerning them, or they ſhould may judge of 
become neceſſary to be determined on the account of ſome ni 
other matter cognizable by the judges, the judges mult 8% 6 Nod. = 
take notice and determine them, as in Bynion's caſe. 49. 2 Vent. 25. 
And Holt, C. J. ſeemed to be of opinion, 1ſt, That for Follerf. 470. 
. . . 2 Keb. 356, 
2 double return no action lay againſt the ſheriff before the 432, 435, 664. 
ſtatute of 7 & 8 IV. 3. c. 7., not only becauſe it is the Lutw. 88, 80. 
only method the ſheriff has to indemnify himſelf z but Hob. 43. 1 Co. 


when 


503 Parliament. 
l when the right comes to be determined in parliament, one 
32 ks indenture returned is taken off the file, and then there is 
C. J. Willes no double return. 2dly, He feemed to think, that for a 
n he fall a: falſe return the party could have no action, where there 
Aut this cafe Might be a determination in the Houſe of Commons, be- 
of Prideauxv, Cauſe of the inconvenience of contrary reſolutions ;; and 
Morris, ſo if a ſuit be between 4. and B., A. is voted elected, B. 
| cannot bring an action, and fay, that he was duly elected 
and returned, becauſe his name does not appear upon re- 
cord; and he is eſtopped to ſay, that A. was not duly 
elected and returned; but where the right of election ei- 
ther is determined, or cannot be determined in parlia- 
ment, as in caſe of a diſſolution, an action hes for the 
falſe return, for the courts at law can neither anticipate 
nor contradict their judgment. Upon a writ of error of 
judgment in C. B., for the defendant (a). 


(a) In the caſe of Yynne v. Middle- for a falſe return could be brought. 
ton, 1 Will. 125., Willes, C. J. in de- He faid he ſhould always ſet his face 
Bvering the opinion of the judges in againſt the caſe of Prideaux and Morris. 
the Exchequer-chamber, faid, he was The point decided in Vynne and Mid- 
clear that an action would lie at com- aleton was, that in an action upon the 
mon law for a falſe or double return of ſtatute it is not neceſſary to appear 
a member of parliament, and that it that there was any reſolution of the 
was not neceſſary that there ſhould be Houſe of Commons reſpecting the right 
a determination in the Houſe of Com- of election. h : 
mons as to the election before an action | 


5 Med. 371 2. Domina Regina verſus Paty & al. 
[Hill. 3 Ann. B. R. 2 Ld. Raym. 1165. S. C.] 


on commit- TH E defendants having been committed to Newgate by 
+ 4: the Houſe of Commons, were now brought into court 
mons for privi- by ſeveral writs of habeas. corpus; and the cauſe of their 
lege, no court commitment was returned to be a warrant ſigned Nobert 
_— on 2 Harley, Speaker, requiring the keeper of Newgate to take 
mas; 4 d 
Held by three into his cuſtody the ſeveral perſons, defendants, for having 
Judges againſt commenced and profecuted an action at law againſt the 
aan _— conſtables of Ayle/bury, for refuſing-their votes in the elec- 
6 Mod. 45; tion of members of parliament, in contempt of the juriſ- 
x Mod. 145. diction and open hreach of the known privileges of the 
3 25 Houſe of Commons. Mr. Lechmere, Page, Montague, and 
2 Show 84, Demon, who were of counſel for the priſoners, prayed that 


Pollexf. 470. they might be diſcharged for ſeveral reaſons: iſt, Becauſe 


_ 5. Hoek the warrant was not under ſeal, as it ought to be. 2dly, 
526. S. Co . Becauſe the commitment was to remain during pleaſure. 
3 Keb. 365, J3dly, Becauſe they had done no unlawful act; for the 
3895 664. proſecution of a ſuit is lawful, and no breach of the privi- 


lege of that Houſe. But Powell, Potuyt, and Gould, Juſ- 
| tices, 


| tices, held, 1ſt, That the commitment was well en 


ough 


in form; becauſe it was according tothe uſual manner of 
commitments by that Houſe.  2dly, That the Houle of 

Commons were the proper judges of their own privileges; 

and this Court was now eſtopped to ſay,. that this was not 

a breach of the privileges of the Houſe of Commons, or 

that the Houſe of Commons had no ſuch privilege. 

Holt, C. J. contra ſaid, that this was no breach of privi- Filing an? con- 


lege of the Houſe of Commons; that the commencing and 
roſecution of an action did not neceſſarily imply a going 
—— than the bare filing and continuing ö 


tinuing original. 
no breach of pri> 


_— 


of an original, 


which is no breach of privilege: He ſaid, the ſuing was 

no breach of privilege, nor can their judgment make it ſo, 

nor conclude this Court from determining contrary; when 

the Houſe of Commons exceed their legal bounds and au - 

thority, their acts are wrongful, and cannot be juſtified 

more than the acts of private men: That there was no Authoity cf | 


Jueſtion but their authority is from the law, and as it is 
circumſcribed, ſo it may he exceeded: To ſay they are 
Judges of their own privileges and their own authority, 


Commons cir= 
cumſcribed by 
law. Polk. 518. 


and no body elſe, is to make their privileges to be as they 


would have them. 


If tnere be a wrongful impriſonment 


by the Houſe of Commons, what Court ſhall deliver the 
party? Shall we ſay there is no redreſs, and that we are 
not able to execute thoſe laws upon which the liberty of 
the queen's people ſubſiſts? To conclude, All Courts are 
ſo far judges of their own privileges, and intruſted with a 
power to vindicate themſelves, that they may puniſh for 
contempts; but to make them, or any Court, final judges 
of them, excluſive of every body elſe, is to introduce a 
ſtate of confuſion, by making every man judge in his own 
cauſe, and ſubverting the meaſures of all juriſdictions (a). 
And now a new queſtion was ſtarted and referred to the Writ of error i 
judges, Whether the queen ought to allow a writ of er- f right in all 


ror in this or any other caſe ex debito juſtitiæ, or ex mera 
gratia? And ten of the judges were of opinion, that the lony. 
queen could not deny the writ of error; but it was grant- ? 
able ex debito j1/titie, except only in treaſon or felony. Vide 


caſes, except 
treaſon and fe- 
See | 


* 


6 Mod. 130. 


2 Lev., Thurſton's caſe. Price and Smith held, that the 


(a) This queſtion was again brought 


before the Court of King's Bench in 


the Hon. Alex. Murray's caſe, 1 Wil/, 
299. 3 and before the Common Pleas 
in the caſe of Braſs Croſby, 3 Will. 
188. Bl. 754.; in both of which it 
was ruled, according to the above de- 
. Cifion, that a perſon committed by the 
Houſe of Commons for a contempt 
cannot be diſcharged by a Court of 


common law. Thelearning upon the 


ſubject appears moſt fully in Cro/by's 


caſe, as reported by Wilſon; from 
which it ſeems that all Courts are final 
judges of  contempts againſt them- 
ſelves. Vide 4 Inft. 15, 17. 1 Sta. Tr. 
89. 2 Sta. Tr. 617, 620. 3 Sta. Tr. 
208. 7 Sta. Tr. 437. 11 Sta. Tr. 317. 
2 Hawk. ch, 15. ſec. 72, 73» 74. 


ſubject 


Show. 85, 98. 


OT = Ä — 
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504 t Parliament. 


caſe : Then it was a doubt whether any writ o error lay 
upon 2 judgment given on a habeas corpus 92 


33 Coundell wg John. 
(Hill. 5 Ann. B. R.] 


ARtion hes, not 1* FOR the plaintiff declared that he was elected mem- 
for a falſe return, 

but upon the ſta- 
wte7 & 5 W. z. queen's writ, &c., and that the defendant returned two 


gans . , other perſons to be elected, and that he the plaintiff pe- 
39. 2 3 titioned the Houſe, and was adjudged by * them to be duly 
20. 5 Mod. 311. elected, and his name ordered to be inſerted in the return, 
8 * : oo and the name of the other to be rafed. After verdi& on not 
29, 30. Lutw. guilty, the defendant moved in arreft of judgment, that here 
88. 2 Sid. 168. is no cauſe of action; for it appears now, the plaintiff has 
WIR *% 86, had the effect of his election; he is returned; he has his 
3 Keb. 26, 3a. FS: there is nothing wanting wherein he can pretend 
» Vent. 206. himſelf injured, but the coſts he has been at in the pro- 
e bug 3. ſecution; and as to them, it ought to be ſuppoſed, that 
* [ 56 ] the Houſe conſidered of them. This was endeavoured to 
505 J. be made good upon the ſtatute 7 & 8 V. 3. But Sir 

T ho. Parker, for the defendant, anfwered, That this de- 

chration cannot be taken to be founded upon that ſtatute, 


becauſe the fact was laid not agreeable to it, nor was it 


ſuch an action as was intended by the ſtatute, which dif- 


fers from a general action; for, firſt, an action grounded 
upon a general prohibition of a ſtatute, ought not to be 
for the party only, but the queen and party am quam, for 
a fine is due to the queen for the breach of the ſtatute, as 
well as ſatisfaction to the party injured. Et per Cur. 
Where a ſtatute introduces a new law, by giving an action 
where there was none before, or by giving a new action 
in an old caſe, the plaintiff need not conclude contra forman: 

vr. 212. flatuti, But if a ſtatute gives the ſame action, with a 
difference of ſome circumſtances, as double damages, &'c. 
the plaintiff mult either conclude contra formam ſlatuti, or 
make his caſe ſo particularly within the ſtatute, that it may 
appear to be fo; and becauſe he had not done it in this 
caſe, 9 was ag for the defendant. 


ſubject could not of right demand them i in any criminal 


ber of parliament for fuch a borough, purſuant to the 


\ 
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| Parſon, Uttar, and Gurate, Vat, 
25855 22 
El. 490. ; 


Birch verſus Wood. 
[Hill 10 W. z. B. R. 


90 D, pretending to be curate of a chapel of eaſe Curite is re. 
in the pariſh of Pre/on, ſued the vicar of the pariſh Movable at che | 

in the Spiritual Court, for the arrears of a penſion claimed ſon. Caſes B. R. 

by preſcription; and a prohibition was granted 21 cows ; 249. S. C. 

for that the curate was removable at the will of the parſon, 

and fo cannot preſcribe, but his remedy muſt be by quan- 

tum meruit. | 


, | : | Videz Vez. 425, 
, Vide Farefl. 63. That pariſo-bounds are not to be proved — Fa 


by the parſon. Coup. 437. 


2 Lev. 142. 
6 Mod. 22, 301, 


"Pauper.  ____ S=> 


1. Anonymous. 
(Mich, 9 Will. z. B. R.! 


coſts of nonſuit. 


then he ſhall pay coſts, or be whipped; per Holt, C. J. 8 . Sid. 267. 
Duzre tamen; for afterwards, in another term, I moved 6 Mod. 88. 
that a pauper might be whipped for non-payment of coſts Ferefl. 114. 
upon a nonſuit, and the motion was denied per Holt, C. J. ann 
ſaying, he had no officer for that purpoſe, and never knew _ 


„ ſhall not pay coſts, unleſs he be nonſuit z but Pauper ſhall pay 


it done. Note alſo; If a pauper gives notice of trial, and * _ 983. 
does not proceed, he ſhall be diſpaupered. | 3 Will 24. 
2. Anonymous. 1 


[Mich. 11 Will. 3. B. R.] 


M R. Northey moved to diſpauper a parſon, who was Diſpevperings 
e plaintiff in an action, becauſe he had a living of 40 l. . 
er annum. Turton and Gould, Juſtices, contra, becauſe he 
EW ſwore 


5 — 


*[ 508] 
A. receives ino- U PON a point referred at ni privs, the caſe was, H. 


\ 


| 57 ' Payment and Satisfattion, &e. 


| ſwore he was in debt more than it was worth. Holt, C. J. 
: | differed from them; for his being. mdebted, or his eſtate 
being mortgaged, is no reaſon; it is enough that he has a 

_ conſiderable eſtate in poſſeſhon. | 


v * 
— ty — I hu 5 : = of ; IA OG. + 1 | 
7 * 
* 1 ; - 3 
* 


6 Mod 36. 
Polit. 57g. 


7-4 Payment and Satisfaction, &c. 


1. Maſon verſus Williams. 
| [In Canc.] | 


enter may PEN DING a bill in equity againſt an executor, or 


om: hg | after a decree quod computet, an executor may pay 


after a decree any other debt of a higher nature, or as high a nature; 
quod computet, but this muſt be intended where he has legal aſſets; for if 
1 5 he has only equitable aſſets, the Court will not . 
2 And. 157 him, and ſuffer him to prejudice and diſappoint the fir 

x Role Adr-925» ſuitor 3 and where there is a final decree againſt an execu- 
Vaaeh. 39. 725 tor, and he pays a bond, it is a miſpayment; for a decree 
5 Co. 28. is in the nature of a judgment (a). Per Cowper, Lord 


2 Chan. Caſ. 54, | 
v2 Veicooe. Chancellor. | 


Prec. Chan. 79. 1. Vez. 214. 


(a) This is only true ſo far as re- v. Bank of England, Temp. Talb. 222. 
lates to perſonal eſtate, Bligh v. Lord Aſtley v. Poxwis, 1 Vez. 496. © 
Darnley, 2 P. Wis. 621. Vide Morrice | 


2, Carter verſus Sheppard. 
© [Paſch, 10 Will. 3. B. R.] 


ney of B. by the 7 a | » 1 
Bands of C. it having a note of 100 J. upon a goldſmith, goes to re- 


is A.'s money, ceive it: While he is in the ſhop, one Daly brought money 
and he muſt in to pay to the goldſmith, who thereupon orders H. to 


adide by the los. receive the money of Daly ; accordingly H. receives 50 l., 


1 part of his hundred, pulls a bag out of his pocket, puts 


5 Mod. 2 8. the money into the bag, Jays it down by him, and pro- 


S. C. Comb. 2 * * | 
enn ceeds to tell the reſt; in the mean time * a ſtranger comes 


389. Vide ante in, catches the bag of 50 f. from him, and runs away. H. 
442, &. ib. brings trover againſt the goldſmith for his note, pretending” 
: 2 the property of the 50 J. remained in the goldſmith, though 
2 Show. 296, Put into the plaintiff's bag; for he had ſtill a right to count 
, _ =  _— 


1 Payment and Satisfaition, bes os 


it over, and ſo it was not abſolute! paid to the plaintiff, 297 · Molloy H. 
2. c. 10» Comb. 


Cur, contra: H. had appropriated the money, by putting % 8. C. 

it into his bag, and might bring trouver for the bag and 77 1 
money, as well as if he had put both bag and money into 2 

his pocket. | PR e 


3. Marle verſus Make. 
(Trin. 13 Will. 3. B. R.] 
PAYMENT to a bond with condition indorſed, is a Payment before 


| good plea before breach, but not afterwards, no more Vigo 
than to an action of debt upon a ſingle bill; for the bene- 4-4. 5 Co. 117. 


fit of the condition is loſt when the breach is made (a). 18 


Per Falt, C. J. | 2 Wilſon 150. 2 Stran. 994+ 


(a) But now, by fiat. 4 and 5 Azz, before the aQion brought, it may be 
r. 16., if the money is paid any time pleaded. | | | 


4. Cranmer's Caſe. 
N [In Canc.] 
M RS. Fiſher was indebted in 50 J. to Cranmer, and left Legacy toacre- 


him a legacy of 500 /., and made him executor, and, Aitor; greater or 
after the ——_ * — will, borrowed 150 J. more of him, wg wag be 
and died. The Maſter of the Rolls decreed that this legacy taken. Vide 
ſhould be a ſatisfaction of both the debts, that contracted padde. 8 
after the will, as well as that contracted before; but Har- 155, 415, 436. 
court, Lord Chancellor, reverſed the decree, becauſe a 2 Chan. Cal. 25. 
court of "_ ought not to hinder a man from diſpoſing 
of his own as he pleaſes; and when he ſays he gives a le- 
gacy, we cannot contradict him, and ſay he pays a debt; 
and as to the debt contracted afterwards, he ſaid there 
was no pretence to make this to be a payment of that : If 
a legacy be leſs than the debt, it was never held to go in 
ſatisfaction; ſo if the thing given was of a different nature, | 
as land, it ſhould not go in ſatisfaction of money; ſo if Vide z Atk.300, 
the legacy be upon condition, for by the breach he may be ** hm. 
a loſer, whereas the will intended it for his benefit. Note; i vez. 262. 


In all theſe caſes the intention of the party ought to be the 2 Vez 617,635. 
rule. Vide alſo, note 


| 1 | on this point, 
Payment to the ſheriff on a fi. fa. is good, not ſo to the 1 Salk. x55. 
gaoler. 2 Lev. 203. SN, | 
Where paymentto the plaintiff by the bail is a diſcharge. 
Pide ib. 212. | EY 
Note ; Payment was formerly no plea to a ci. fa. on 2 
judgment in debt, but now it is by the ſtat 4 & 5 Ann. 
cap. 4. 3 Lev. 19, 20. & 
| ; 4. 


5 (0h) 
Cee Peers of the Realm. 


17. Fareſl. 15, 
38. x Chan, . | 
Caf. 221. : | ; : . 
163, 224. 


I. lex & 8 * . 
[Trin. 6 W. & M. B. R. 1 Id. Raym. 10. S. C.] 


Ante 47. 8. C. oy NDICTMENT was found at Hicks; Hall againſt 
1 fy Charles Knollys, for the murder of Captain Lawſon, 
Earth. 297- which was removed into B. R.. The defendant pleaded in 
Comb. 273- abatement, that William Knollys, Viſcount Wallingford, - 
props 1 by letters patent under the great ſeal of England, which he 
Holt 330. produced in court, bearing date Auguſt 18., 2 Car. 1., was 
Tem 2 g. created Earl of Banbury, to him and the heirs-male of his 
n body: That William had iflue -Nicholas, who ſucceeded 
him in the ſaid title; and that the ſaid honour deſcended 
to him the defendant from the ſaid Nicholas, as ſon and 
heir: Et hoc paratus eft verificare. It was replied, that 
14 Decemb. 4 W. & M., the ſaid defendant petitioned the 
lords then aflembled in parliament, to be tried by his peers, 
and the lords diſallowed his peerage, and diſmiſſed the 
petition. 
The defendant demurred, and the attorney-general 
Joined in demurrer, 
The firſt point conſidered per Holt, C. J. was, What an 
earldom was, and wherein it conſiſtel? 
Before the time of Ed. 3. there were but two titles of ; 
nobility, v:z. earls and barons. | 
Paron. Barons were originally created b tenure, afterwards 
by writ, and laſt of all by patent; fat. about 11 K. 2. 
Earl, his creation As to earls, 1ſt, They were always created by letters- 
in che Sn patent. Vide Seld. 536. 
times theearlsof 2dly, An earldom conſiſted in office for the defence of 
_— y i the kingdom. Vide Brat. lib. 1. c. 8. Comites had their 
lefited by the name, not from counties, but a comitando regem. 9g Co. 49. 


freeholders in It may be entailed as any other office may, within. 
their folkmotes, Weſtm. 2. 


ä -. 3dly, Earldoms confi of rent and poſſeſſions, Wc, 


adminiſtration. which were anciently great. Vide mag. char. The relief 
Vs E. 

. IEP of his heir is 100 J. This being premiſed, he went on to 

EE 5. LL, conſider the objections : | 
Canuti, c. 17. iſt, That it is not alleged by the defendant that be is 

er unus parium regni Angliæ, but only unus parium regni; nor 

Chron. ſub 

anno 1055. is Banbury alleged to be 1 in England, and an Iri iſh peer may 


be made under the great ſeal of — 1 
0 


Peers ot the Reatni ud 


To this he anſwered, That the great ſeal of Exgland King may create 
is appropriated to England, and what is done under it Has 3 daun, foal 
relation to England, and to no other place; and though of Eng by 
the king may create an Jr;/6' peer under his great fen of iel wers. 
England, yet that muſt be by expreſs words, being by ſpe- Dyet 5 4 * 
cial act of prerogative. An act of parliament does not 0 
extend to Ireland, unlefs particularly named; and it is a 
foreign intendment to ſuppoſe him an Ir peer, and 
thetafone is to be rei et e.. | 
The place from whence an earl takes his title, is not Place whence _ 
material z it is not neceſſary there ſhould be ſuch a place title is taken, 
in England, or indeed any where. Albemarle is not in C Lt. 2. 
England, and there is really no ſuch place as Rivers, 13 & 14 Ed.n. 
though we have an earl of that name. 
Adly, It is objected, That the defendant ought to have 
concluded his plea, with prout patet per recordum, and have 
produced à writ to certify the diſc ene. 
As to the writ to certi ! the diſcents, that is not of ne- 
ceſſity, but uſed merely for expedition; and if his peer- 
age had been ereated by writ, then it would have been 
triable by the record, and this a fatal exception: But let- 
ters patent may be pleaded and ſhewn to the Court, and 
the adverſe party cannot deny them: And as this caſe is, 
here being diſcents, if the detendant had concluded as the 
| king's counſel/ ſay he ſhould, it would have been an im- 
practicable concluſion, and conſequently void. And in 
the precedents cited of the other fide, there were no let- 
ters patent pleaded ; nor could there in this caſe be any 
ſuch iſſue as earl, or not earl; for the letters patent under 
the great ſeal could not be denied or queſtioned, but by 
pleading non conceffit. Ho Gy 1 
3dly, That the defendant is concluded of his peerage 
by the order of the Houſe of Lords. ns 65095 
To this Eyre, J. ſaid, The defendant had a title to his Houſe of Lords 
honour by legal conveyance, and that it was under the 8 5 
protection of the common law, and could not be taken liament Cal. 2, 
from him but by legal means. That the Houſe of Lords 3, Kc. 
could no more deprive one of a peerage, than they could 
confer a peerage. That the defendant's right ſtood upon 
the letters patent, and his legitimacy; that the letters 
patent could not be cancelled without a ſcire facias ; and 
that the defendant could not now be proved a baſtard, or 
illegitimate. | or ; 
Holt, C. J. gave theſe reaſons: 1ſt, That this order Judicial power of 
was not a judgment of parliament ; the parliament con- Parbament is in 
liſts of the king, the lords ſpiritual and temporal, and the j, 5ftwal, he 
commons. The judicial power is in the, lords only; yet judgment of the. 
legally and virtually it is the judgmenrof the king, if not king. All ju- 
of the commons; and writs of erf6y in parliament are — | 
coram nobis in præſenti parliamento. Vide Fleta, c. 17. All | 
Vor. II. 1 | power 
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| power of juriſdiction is derived from the king; if that be 
nn author to be credite. | wu : : 


Honky of ors The Houſe of Lords has-2 double authority, as par- 


eg. 93> Lament and the courſe of the houſe, between which we 


5111 muſt diſtinguiſh by their ſtyle. Journals are no records 


of parliament, and therefore we cannot take notice of 

them. — 1 , King and ee argc 

and Howa udgments to be given in their pro- 

per ſtyle; and therefore if this Court, RIGS is 8 

$4 rege, enter judgment per jufticiariocs de B. R. it is void, 

— grgiesl | Phe Houſe of Lords has no juriſdiction over an ori- 

Bes 4 ce ginal cauſe mixed with matter of fact ; becauſe, iſt, that 

mixed with fact. | Soni court is the dernier refort; beſides that, for the 

| moſt part, original cauſes are mixed with matter of fact, 

and it is below the dignity of ſo ſupreme a judicature to 
try a matter of fact. It is for this reaſon, error in fact, 

in the Court of King's Bench, muſt of neceſſity be re- 

dreſſed before the ö ges of this Court. 2dly, If the par- 

Jiament ſhould take cognizance of original cauſes, the 

ſubject would loſe his appeal, ſo much indulged by the 

common law in all caſes. Cauſes come not thither, till 


"When error lies they have tried all other judicatures. For this reaſon, 


not from te within theſe four years, judgment was given againſt the 


c equer to the Earl of Macclesfield in the Exchequer ;z he brought error in 
Houſe of Lords. the Houſe of Lords; and the queſtion was, ether by 
| 31 liz. 3. the Exchequer-chamber ſhould not interpoſe? 

And the writ was abated; and it was held, that the Ex- 
chequer-chamber ſhould interpoſe. This dignity is a title 

by common law; and if a patentee be diſturbed of his dig- 

nity, the regular courſe is, to petition the king, who in- 
Where a patentee dorſes it, and ſends it into the Chancery, Vide Staundf. 


is diſturbed of 


3 emag Prerog. 72. 22 E. 3. 5. Long 5 E. 4. 117. The kin 
2 my could 2 precedency by the common law, but is mans 
E234 I $6 £0. {fot „ | 
1715 a peer commits treaſon, he muſt be tried by his peers, 
and they may order a trial : but the king may chooſe whe. 
ther he will make a high ſteward. . es. 
 __ 2dly, Noplea was depending in the Houſe of Lords; for 
the defendant did not petition to enjoy, but ſuppoſed him- 
ſelf in poſſeſſion. RB . 


zthly, Here was no judgment. A Court can give no 
judgment in a thing not depending, or that does not come 
in a judicial way before that Court: Here the title of the 
. earldom was not before them. If treſpaſs be brought for 
a treſpaſs done in the ground belonging to a houſe, and 

i ars at the trial the plaintiff has ns title to the houſe, 


it 
yet the Court cannot give judgment to turn him out. 
vdgment muſt pFthly, A judgment ou ral complete and formal. If 
a eee a quo warrants be brought for uſurping royal franchiſes, 
and the Court give their opinion that the deſendant has 
5 4 no 


no title; yet unleſs. they go on, ef quad ab inde excludatur, 
Ae. it 3 i ke caſe of Lovell. a Cro. 284. 

In debt on an obligation the defendant pleaded à bar by _ 
verdict and judgment in a former action wherein the entry 512 
ar mg the ata — _— recover w_ et quod cat 
inde fine die Here, becauſe there was no judgment, guad Diſmiſſion is no 
querens nil capiat per breve, it was adjudged naught e ba. 8 

diſmiſſion is no judgment in a court of lag. 


# 4% 


Odjection: It is ſaid that this judgment was given /e- 
cundum legem parkamentis . ; | 
Anſw. Lex parliamenti muſt be looked on as the law of Lex Patliamentk; | 
the kingdom; but admitting it were a particular law, yet At. 503, 304. 
if a queſtion ariſes determinable. in the King's Bench, the 
King's Bench muſt determine it. ide Dy. 666. 
Car. 2. C. B. Binion verſus Eueling. Filing an ori- VI. f. 12& 13 


. 


» Co 3. and 


2 
| * againſt a parliament- man was adjudged to be no wh Aer, 
breach of privilege. If a man be committed by parlia- e, 
ment, and the parliament is prorogued, this Court will 


grant a habeas corpus, But no precedent hath been ſhewn Inheritance not 
originally deter- 


to warrant the determining inheritances originally per be l 

| legem parliamenti ; if it be 10 determinable, it — be by — 
act of parliament, but there is no ſuch; or by cuſtom, 

but there is no ſuch cuſtom. , "But if inheritances were 
determinable in parliament, without their having juriſdic- 

tion, they would have uncontrollable power, and res ef |; 
miſera, ubi jus g vagum. And he concluded that judg- ' © * 

ment ſhould be given for the defendant, and accordingly  _ 

the indictment was abatefl : So the defendant was not 

tried for the murder at li]. 


2. Lord Banbury's Caſe. . WS... 
[Paſch. 5 Ann. B. R. 2 Ld. Raym. 1247. S. C.] 
5 LA D Banbury was taken on a /atitat ſued againſt him H. arreſted by 
by the name of Charles Knollys, Eſd. and it was now nnen , 
moved for a ſuperſedeas, offering to ſhe w the letters patent Court will rot 
of creation, and an affidavit that he was the perſon; and *y whether a | 
it was agreed, That if the latitat had been ſued againſt FT: 0% Vida 
him by the name of lord, it ſhould have been ſuperſeded; antes 451, 50g. 
for the law ſuppoſes a peer able to anſwer the demand of P. Caſes, 2, 3, 
any perſonal Alon, and the body is only liable for want = —.— M 
| of being reſponſible in ſubſtance :. And if he had ſat in Temp.Hard: 34. 
43 are vf by virtue of any writ of ſummons, and had * Str. 9563. 
een ſued as les Knollys ; but not having fat in parlia- | 
ment, they could not take.nafice of his peerage, and 
would not proceed to try it oi # motion. : 


=D. 


: 1 2 4 « 
1 5 Kannen n 
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5 r Thamas Mears contra er 50 e urto 
5 © [fa'Cave.) | e eee 


Where 2 per on Thane Meets exhibited a bil t geln PE lord 
Ho ſt Stourten, and jt was ordered that the lord Stourton 
1 Will. Rep. 146. ſhould be examined upon interrogatories touchin his 
S. c. title; and it Was objected, that he being a peer of the 
[513 * realm, ought to anſwer apo his honour only; and it was 

ruled by Harcourt, Lord that where a peer is to 
anſwer to a bill, his anfwer put in upon his honour is ſuf- 
ficient (a); but Where a peer is to anſwer interrogatories, 
to make an affidavit, or be examined as a wirnels, * muſt 


w be gen e 


00 Jane 154. 


See Fareſ. 101. . Pe 25 _ g 
8 rjury, ee 
165,436. 3 Mod. © l erju Rus | _w 
116, 134. 6 Mod. K 2 wy Et FH got! SEE © | ; 
176, 168. 8 
343 and 348. 
cap. 69. ? ae ed: £25 3607-50 | $9406 is 505; 

Mod. 363. Dominus Rex verſus Greepe. 

C. Cart 

421. Holt 535. Mich. Will. 3. B. R. 1 Ld. Raym. 2 6. S. c. Com ns 
Comb. 459. ( 9 TY | 43. S. C * 5 Y 


| Invendo. Vide N dennen das perjury fet forth, that the defend- 
Vel. 12. — ant, upon giving a leaſe and releaſe in evidence in a 
DO 461. certain cauſe, beating date the 15th and 16th of July 1681, 
Hutt. 65. Hetl. executed at Albemarle-houſe, to which Mr. ud was 
174+ Fo 'witneſs, ſwore that Mr. Stroud was, the middle of Fuly 
an 4 1 Sid. 2. 1611, at Newnham, innuendo Newnham im Devonſhire, uli 
ap 305. 'Yevera non fiat apud N.'\predif?. : A verdict was for .the 
4. 3 Mod L king, but ſu _—_—_ was arreſted ; and it was held, : 
N 5 A - ft, That — but an individuum uagum with- 
 yuendo mayes- out the innuendo, and might be as well Newnham in Mid- 
E Alleen as Newnbonrin Devenſhire, ox ſome far diſtant place: 
to, or change And if Newnham was at the next door, Stroud might be 
the ſenſe. Carth. at Neꝛunbam, and yet be-at <a We in Middle der. 

233 cher, g. £00 in the-middle of 
©.mb.459.S.C. 2dly, That the ianuen could not reſtrain the individu 
3 alt. Fs vagum to Newnham in Devonſhire ; for it is no averment, 
k. 153. but in the nature of a predif?, It may ſerve for an expla- 
ER nation 


„ und Pp! FR * | 5 | | 513 


nation to point out where there is recedent matter, but 
never for a new charge: It may apply what is already ex- 
öreſſed, but cannot add or enlarge, or change the ſenſe of 
the precedent wos: So here, the word Nez ham did not 
import Newnham in Devonſhire ; ergo the innuendo cannot 
enlarge the W of it, 8390 make it 3 fignificant. 
Vide Sty. 333. 3 Cro. 428. Gold/b. 191. Hab. 3,6. 45. VI. 1 T. R. 726. 
1 Ro. 92, 1 84. 2 Bul. $1, 82. 1 Ven. 337. Ea. 4 hoe gp SO 
4 Co. 20. Yelv. 21. 1 Cro. 321. A. 32. | on 

_ ® 3dly, That a man ought not to be drawn into a con- Perjury may be 
| trutive perjury ; and that if the matter of this oath was in evidence to 

certain, it is material to the iſſue, and ſufficient to be per- ne 6 Hod. 
jury; and Holt, C. J. denied Goldſ. 191 and held, that if 1666. 
a man gives evidence to the credit of a witneſs, though * 51 41 
this be not the iſſue, yet it is perjury. e 

Athly, As to the objeQtion, that this was an informa» Charge ought ta 
tion at common law; and not on the ſtatute, that makes de cg ally certain 
no difference as to the certainty of the charge; for it is a 
no more infamous now than it was at common law; the tute, | 
difference is only, that where H. is convict upon the ſta- Where H. is eon · 
rute, it is part of the judgment to be diſabled ; but at nd onthe tae 
common law it is only à conſequential diſability : Ergo, pat of the ju. 
in the latter caſe the king may pardon, and that re- ment; at com. 
| ſtores him to his teſtimony 3 oth eee 


erwiſe in the former, ne en 
for in that caſe he muſt reverſe the judgment, or cannot quence. Vide 
be reſtored. : Ent, i | ante 461. Poſt 
8 an 2 „ 699, bon. 
„%% It appears by the report in in B. R. was reverſed in the Houſe of 
Lord Raymond, that the judgment Lords. | | 


- 
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rers, Juſtifica- _ 
tion, &c. p. 496. 


' Pleas and pleadings. rng 


1. Anonymous. 
| [Mich. 1W. & M. B. R.] 


1 F a man be bound hy reeognizance to appear the firſt Upon 22 inform. 

1 day of the term, and is charged upon his appearance rang wir ny 
with an information, in caſe the information be laid in ant mall have the 

Middleſex, the party has time to plead during all that term, term to plead ; 

ſo that it cannot come to trial in the term; but in caſe it —— , 

be laid in any other county, the party ſhall haye time to Poſt 624, 650. 

plead till the next term, for he is as much concerned to Mod. Cafes 22, 
: | I 3 defend * 219. 


- 


514 | Pleas and Pleadings. 


defend himſelf in thoſe caſes as in any civil action; and 
ſince the law allows him counſel, the law allows him time 
| likewiſe to conſult with them; for not to allow the means 
of defence, is to take away the ſubject's defence; other- 
wiſe it is of capital offences: But nate; In theſe caſes 
there is no counſel. Alſo where the party comes in by 
cepi corpus, or upon an outlawry, he ſhall plead preſently, 
for then he has been guilty of a contempt. Per Cur. Con- 
PA _ to the caſe of the ſeven biſhops, | . 
ime to plead, vide poſt, Pl. 3, 4. 


4 
os 


[ors] 2. Woodward verſus Clif 
 Viaher 1275, , - [Paſch 2 W. & N. B. R.) 
Tetaromexitic J N covenant, the plaintiff declared that he was ſcized in 
— 1 fee, and that by indenture made between the plaintiff 
2 Lev; * 49 and Eliz, his wife ex una parte, and the defendant of the 


1 Saund. 273, other part, igfatum exiſtit that the plaintiff and his wiſe de- 
Po 8 5 miſed. It was objected, that it being ſhewn that the huſ- 
337. Cro. Car. band was ſole ſeiſed, the huſband and wife could not de- 
138. 2 Leon. 64. miſe z /ed non allocatur for it is not affirmed, but only 
128 3 that by the indenture it is witneſſed, for the tgfatum is a 
5 „EEC 


* 


3. Hall verſus Engleſtone. j 


Difference be- FJ PON a habeas corpus returnable in Michaelmas term, 

— 421 if the declaration be delivered before craflinum ani. 

beas co:pus and marum, the defendant muſt plead to try; but upon a cepi 

n corpus he is only to plead to enter. So in Eafter term, if 

F. : & Vice the declaration be delivered before pren/. Paſcba, the de- 

2 Wil. 393 fendant on a Habeas corpus muſt plead to try; upon a cpi 
- corpus to enter on. „ 


the ra 


4. Anonymous, 
(Mich. 9 Will, z. B. R.] 


] F a declaration be delivered againſt one in cuſtody, he ; 
_ * ſhall haye the whole term to plead in abatement. 


Pleas and 


- 


Pleadings, 


1 


l 5» * 5 8 2 
7 »* . A 4 * ' * 0 *. 
F. Anonymous. 


— 


BEFORE joitder in demurrer, the defendant may Wii of g. 


waive his ſpecial plea, and 


Cur. But if there be à rule to plead, fo as to ſtand bktß 


d the general iflue ; o pleadings, 


it, and the defendant pleads a ſpecial plea, as he may, 
and the plaintiff demurs, the plaintiff [defendant] ſhall not 
then waive and plead the general iſſue (a). | P 


(a) The defendant was refuſed the 
liberty to waive a ſham plea and plead 
the general iſſue, Illi. 1 
a Will. 369. So a ſpecial plea, after 


the intervention of a term, the plain- 


, tiff's only witneſs on the iſſue 


havin abroad fince iſſue joiped, C 
„ 2 Wil. hor If a gi 


_ defendant pleads a ſpecial plea, and is 


ruled to plead ſuch a plea as he will 


| abide by; if he waives the ſpecial 


ea, he can only plead the | 
Koe, Hare v. 2% Prout v. . 
1 T. K. 693. ; but be may give notice 
of ſet-off, note iid, In the Com- 
mon Pleas the defendant mutt always 


bide by his plea, np. C. B. 308. 
abide by je pies „ i 


1 v. Mane | 
8 t leg ve to 8 
the ge ine, a _ t in 
wich a 14 plea to let in — 
merits, Ther v. W ood, 2 W, 10. 204. 


ive the defer 


6. Pierce ver/us Blake, 
(Hill. 8 Will. z. B. R.] 
5 5 H E defendant pleaded a falſe plea in abatement, viz. — Ly 


that the plaintiff was dead 


Court was moved, . fre ter oufl 


that the attorney might be compelled to ſwear it. Et per fall and frive- 

Holt, C. J. We cannot compel him in any caſe to ſwear 2 8 

his plea, but where it is a foreign plea; but the ——5 * Late. 
oa 


if he puts in a falſe plea to delay juſtice, breaks 

deceit upon the Court, _— 32 
He remembered a caſe where judgment was given againſt * * 
a defendant above forty years of age, upon which judg- 


and may be fined for putting a 


Rep. 236. Styl. 


75. 
*[516] 


ment he brought a writ of error, and aſſigned infancy, and 
appearing by attorney for error, and the Court fined the 
attorney : In the principal caſe the Court ordered the at- 
torney to plead immediately, fo as he would ſtand by it; 
or the Court, if he did not, would inquire into the truth - 
of the plea, and, if they found a deceit and a trick, they 


would fine him. 


Mate, The Court will not order 


: Emptorily till the rules be out. 


1 
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7. Brown werſur Corniſh. 
[Paſch. 9 Will, 3. B. R. 2 Ld. Raym. 217. ©.) 


Onerari non de- IEA aſumgſit and guantum meruit for 
bet Oe Len BY. 204, The, defendant pleaded onprari non debet, be- 
wart 8 auſe he paid the money at the time, c., et hoc paratus 
94 verificare ; the plaintiſſ demurred. t per Holt, C. J. 
1ſt This plea, does not amount to the general iſſue, be- 

cauſe it admits the cauſe of action (a). 2dly, Onerari non 
deber is no plea here, becauſe he allows thẽ promiſe to * a 
geood promiſe, but avoids it by matter of diſcharge ex. 5g, 
Feaeache; in this caſe he ſhould have pleaded aZionem non. 
ud vit Dar where the matter of the plea ſhews there never was 4 
good cauſe of action, onerari non debet . proper; thus 
def: dly, The pl wiſe Nodes, 
£ uia riens per deſcent. 3dly, The plea was mi l 
Lee ; N. boa to conclude to the country. © 


* 


vagal 5 1 bs . Vide au 344+ Shin, 362. Cre. Ele. 262. 
5 
8. Aſhton verſus Sherman, Mich, 9 Will. 3. 
B. R. Vide this Caſe, title Executors, pl. 10. 
page 298. C | 
Cal 9. Anonymous. 
enn. 


een F judgment in ejectment be f ed in 2 touh couſh 
5 255 . 155 for want of 2 oy but no poſſeſſion Wr judge 
meat. in his chamber, at any time before the aſſizes, may com- 
peel the plaintiff to accept a plea; but if poſſeſſion be deli- 
a 2 he is * i "I ww C. J. | 


— „ # 


Ons 


33 . ew 3. B. hy” 


In juſtifying un- Te a; fault and battery,” the defendant er a writ to 
1 Ss ho he bn the 55 e in Av and 1 0 to 225 
_ to axxeit t aintitt, Sc., an not ihew from wha 

— v9 but court t Wil Aeg; dds Was held Bengt for it might 
muſt ſhew be a writ out of the King's Bench br the County Palatine, 

whence ir ied. and they would not intend it a writ out of Chancery: 80 
1488. N. L. 470. if H. plead a judgment, he muſt ſhew in what Court; for 
Cro. Eliz. 304. to put the adverſe pony to ſearch in every court, would be 


infinite, : 


11. Anonymous. 


1 pleas which came before them, ſaying, it was againſt 
the duty of counſel, and againſt the ſtatute V. e. 29:3 


17 


T HE Coutt reſented the number of frivolous ſham Shun . 


and chat the old rule ought to be revived, viz. that coun- Vide 2 wit. 
ſel ſhould: ſet their hands to the books delivered to the 369 . 


judges, which was anciently ſo ordered, that the Court 
might not be troubled with frivolous pleas ooo 


=, The 42 3. B. R.] my n 


SER JEANT Darnel moved for an imparlance till the Upon bills filed 
next term, becauſe the defendant was an officer of the _—_ _— it 
court, and the bill was not filed againſt him, ſo as to give ere be fore 

him eight days within term to plead ; but the Court held, days within term 


that the day of the bill filed is one day, ſo that the plain- w_ ny Shs | 


tiff may give rules that day; alſo they agreed, that Sun- jb. 


Comberb 10, 


days and holidays are to be reckoned in: And the clerks 251,253. Faredl. 


ſaid it was ſufficient that he had four days in term, quod ©? 
Curia concefſit ; Mr Clark ſaid, that anciently there were 


two rules given, both four-day rules; the firſt was ad re- 
ſpondendum, the ſecond ad reſpondendum peremptorie, which 
two were now turned into one eight-days rule (a). 


(a) It is now only four days incluſive, 2 Str. 1192. 


13. Anonymous. 
Crria. 11 Will. z. B. R.] 


Bo Str. 


T H E queſtion was, Whether there ought to be new No new rules to 
rules to plead upon an amendment? Pew, clerk of Plead 2 = 

the papers, ſaid, that if the plea was of another term, Jef. an imparl- 

there ought to be new rules; otherwiſe if it be a plea of ance be given. 


the ſame term, becauſe there is a rule to warrant the judg- PI pl. 20. 


ment. Holt, C. J. Anciently they did not plead de novo 
after an amendment; therefore giving rules to plead again, 
cannot be the ancient courſe ; becauſe the practice of 
pleading de novo is but of late introduced, but with great 
reaſon: When the plaintiff amends and gives an imparl- 
ance, there ſhould be new rules; otherwiſe not. 

See 1 Salk. 47. Information amended after plea pleaded. 


U2r, 
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 Jodgngent fot 


al:de though 
in order to try 


the merits. Vide 


6 Mod. 1 1 
241. 1 Kalk. 
390, 401. 

1 Mod. 1. 
Faref), 3. 

1 Rol. Abr. 774. 
pl. 1. Cro. Car. 
443- Hob. 104. 
S. C. Holt 560. 


ok 


| Pleas-and Pleadings. 


14. Wood verſus Cleveland. 
I[Paſch. 12 Will. 3. B. R. 


| hr common a#iom of treſpaſs, the plaintiff ſigned his 
1 judgment for want of a plea; the defendant term, 

d before the aſſizes, offered him a ſpecial plea, or to 
2 the general iſſue, provided the plaintiff would con- 
ent to enter into a rule, that he ſhould at the trial be al- 
lowed to give ſpecial matter im evidence; the plaintiff re- 
fuſed, and executed a writ of inquiry. And now Sir 
Bartholamew Shower moved, that upon paying coſts the 
judgment might be ſet afide, and the plaintiff obliged to 
accept their plea and go to trial, the plea being fir and 
containing ſpecial matter of title. The motion was grant- 
ed ; for per Holt, C. J. where the defendant's plea was a 


fair plea, and no delay affected, we will interpoſe; other- 


wiſe where a plea contains ſpecial matter that is queſtion- 


able, and was deſigned to draw the plaintiff to demur. 


Str. $14. Barnes 


242 1Bur. 568. 
How the detend- 


ant ſhall plead 
after a voluntary 


ar peafance. 


Vide ante, pl. 1 
and Zo | 


15. Anonymous. 
[Trin. 12 Will. 3. B. R.! 


TH ERE was a queſtion, If a man appears volunta= 
rily before memſem Paſche in Haſter term, whether he. 
be obliged to plead to enter? Sir Samuel Aſtry and Mr. 
Clark were of opinion he was not. But nor Hole C. J. 
There is uo difference between a voluntary appearance and 
an appearance upon a cepi corpus; for a voluntary appear- 
ance is not good, unleſs a writ hath been taken out : And 
there is no reaſon for it; for if the plaintiff be content 
with a voluntary appearance in cafe of the defendant, 
there is no reaſop why the plaintiſf ſhould be in a worſe 
condition than if he had arreſted him. Let the rule be, if 
a writ be taken out, and the defendant agrees to appears 
he ſhall appear and plead according to the return of the 
writ, and if the return be before menſem Paſche, he ſhall 
plead to enter; but if no writ were taken out, he ſhall not 
be obliged to appear; but if a writ were taken out return- 
able after menſem Paſcbæ, he ſhall have an impaxlance till 
next term. 5 


16. Peirce verſus Paxton. Wer 


Tru. 13 Will. 3. B. R. 1 14, Raym. 691. S. C. 


IN debt on a bond, the defendant puis darrein cantinuance Payment of part, 
pleaded payment of part, and an acquittance in abate. 30 acquittznce 

ment. Upon demurrer, Halt, C. J. held. it a plea in bar, = —— 
and not in abatement. Jide 3 Cre. 342... Al. 63, 65. i in bar. 8. C. 
3 Cro. 157. What is a bar before the aQion brought, is ef ag FM 
as much a bar after, for time makes no difference in the , Le. 240. 
nature of the thing. Vide 7 E. 4. 15. Sty. 212. is a dark aur 2179, 
caſe. Entry into part differs; for that is without the con- 144 5 Mod. 
ſent of the plaintiff [defendant]. But the plea is not good, 

| becauſe the acquittance is a deed, and ought to be pleaded 
with a profert (a). Judgment to anſwer after. _ . -- 


(a) This is aided, except upon ſpecial demurrer, 1 and 5 «fax. c. 16, 
177. Anonymous. 
[Tun. 13 Will. 3. B. R.] 

an act of parliament makes writing neceſſary to a Where a flatute 


F 
- 3 Creates 
common law matter, where it was not neceſſary by io wide 4 


the common law, you need not plead the thing to be in Nee * 


writing, but give it in evidence, but where a thing is ori- pleaded; bug 
ginally made by act of parliament, and vequired to be in 4 f if only 
writing, you muſt plead it with all the circumſtances re- mon law matter, 
quired by the act; as ppon the ſtatute of H. 8. of wills, it needs not be 
you mult plead a will to be jy writing ; but a collateral — * 
promiſe, which is required to be in writing by the ſtatute a plea it mpg. 
of frauds, you need not plead to be in writing, though Raum. 450. 
you mult prove it ſo in evidence (a). Per Holt, C.J. 784. — 

0 5 | 3 Lev. 81. Cro. Elis. 438. Bull. N. P. 279. 


(a) In Villar: v. Handley, 2 Wil. the term to be created in writing, | 


49. a plea that an heir had nothing {the report ſays & deed,] acpording to 
but the reverſion expectant on a term the ſtatute of frauds. But this caſe 
of 500 years commencing ann 1746; goes not appear to have been cited. 
was held ill; beauſe it did not ſtate rs 115 2 | 


18. Anonymous. 
Trin. 13. Will, 3. B. R. 


17 a man pleads over, he ſhall never take advantage of —_— can v. 
any flip committed in the pleading of the other fide, of on « pies ons 


which he could not take advantage of upon a general de- which could not 


murier. Vide 


murrer. Per Helt, C. J. Sec 6 Mod. 136. en general de- 


62 3 Wit. 297. 8 Co. 320. b. 
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Pleus and Pieavings 


*K SM. 


19. Afonyinous 1 
Tra. 1 Ann, B. K. HE 


After alben 1 5 a man has forfeited his. bail.bond, and ſo is in na 
foleived, defend 1 ricordia, and the Court in favour of him ſtay proceed- 


ant cannot plead 
in N in ings thereupon, he cannot afterwards plead i in abatement 


22 ac- to the ane er but mak plead i in chief. 


[586] ada e | Anonymous. 
| hoe 2 Ann. B. R.] 


Amendment. B * the id of the Court, if the plaintif moves to 
— 1 Rs i amend his declaration the ſame term the defendant's 
plea comes in, she plaintiff need not give new rules to 
25. 2 Bl. Rep. plead; but the err muſt 2 9p in convenient time. 


1 Salk. 47» | : 21. Aeymatic. 
16 e en e ere e 


on 4 


Re: ſon of a- 87 N CE dg 5 in paper is now ra inſtead of 
mend while, O the old way of pleading ore tenus-at the bar; it is but 
- "p** © " reaſonable" after a plea to ifſue, or demurrer joined, that 
| upon payment of coſts the parties ſhould have liberty to 
| * amend their plea, or to waive their plca or emed while 


all the ene g are in er 


5 Sk. 2s. 22. Fanthaw verſus Morriſon. 
6 Mod. 1575 
197. Ante 208. n 4 Ann. B. R. Rl 1er 38. . with other points,] 


Scire ade l NE facias upon a recognizance entered before a 
—.——— 2 * of the Common Pleas, upon a writ of error of 
e 6Mot. 40, à judgment given in that Court in debt, conditioned that 
See 6 Mod. 159. 

if the plaintiff ſnould be nonſuit, the writ of error diſ- 


1 Saund. 3, 6. 
$ 89 74 continued, or judgment affirmed, that then he ſhould pay, 


Sc. The defendant; prayed oyer, and pleaded that the 
| plaintiff in error did proſecute the writ of error, and aſ- 
ſigned errors, et quad placitum ſuper prædict. breve de errore 
performance adhuc pendet indeterminat, &c, The plaintiff replied, that 
— eng the judgment was affirmed; abſaue hoc quod placitum pendet 
the condition; ĩudotorminatl, &c, The defentdant demurred, and judg- 
otherwiſe of ex- ment was given for the plaintiff in C. B., and now upon 
cule, e a writ of error, the Court held, that where a man pleads 


Them ally 5 a performance, he ought to plead it in the words of the 
| condition 


Pleas and-Pleadings. $520 


condition of the bond. 3 Lev. 293. 2 Ven. 221. Dy. 243. 1 Lev. 145, 303. 
but otherwiſe where he pleads an excuſe; and that the Negative plea | 
defendant's plea. is an excuſe in this caſe, and therefore it pas Lune HAM 
was not neceſſary to plead. that the plaintiff in the writ of pertecord. 3 Lev. 
error was not nonſuit, nor the writ diſcontinued, nor the 182, 327. 5 Mod. 
judgment affirmed; but that errors were aſſigned, & 212. Ls, 
placit. "inde pendet indeterminat.. 9 77 f 111, 207, 264. 
2dly, The Court held this 


| plea. . = the negative, * 106. 2 
and therefore there was no occaſion for the defendant to 6 
_ conclude with a prout patet per recordum But the plaintiff 2 Rol. Abr. 275. 
ought upon this plea to haye replied, that the record was 
certified in B. R. ſuch a term, Et quod ſuperinde talit. pro- 
ceſſ. fuit quod judicium affirmat. fuit prout patet per recor- 


dum to which, if it was not ſo, the defendant might re- 


join nul tigl-record; 
3dly, 'The Court held 


have been the point in iſſue; and, 2d! 


country. - And upon this 


the replication naught; 1ſt, Be- 
cauſe it makes that matter of inducement which ſhould 


the Court were going to reverſe 


[521] 


Traverſe that 


puts matter of | 


been | f 2dly, Becauſe the tra- record in iſſue to 
verſe puts a matter of record. in iſſue to be tried by the 


the country, -is ö 
ill. ' Raym. 50. * 
Vid. rSaund!20, | 


the judgment, but an exception was ſtarted to the writ of 99. Lutw. 643, 


error, for which it was quaſhed (a). 


2 


1138, and Hutt- 


ler verſus Raines, 


ib. 1401. 1 Lev. 193. 


| (a) Nate; It appears by the report judgment /uper guoddam zrevs noſlrum 
in Lord Raymend, that the reaſon of de /ci. fa., whereas the judgment ap- 


.the writ bein 


quaſhed was, that it peared by the record to have been 


was 2 writ of Q. Anze's time, reciuing given in the reign of King #'illiam, 


. — 


23. Domina Regina ver/us Rawlins. Mich. 


3 Ann. B. R. Vide this Caſe, title Inparl- 
ance, pl. 3. ante 367. When the defendant 
ought to plead to an information, | 


24. Turner verſus Beale. | 


{Paſch. 5 Ann. B. R. 2 Ld. Raym. 1262. S. C. Pleadings, 
3 Ld. Raym. 350.] 


| I aſſumpſit, the defendant cognovit actionem; but in bar 


of execution as to his perſon, apparel, bedding, tools, 
Sc., pleaded 2 3 Anu. c. 16., and ſhewed that he was 
actually a priſoner in the Marſbalſea, and that being there 
tiel jour & ann, he was debito modo diſcharged by the juſ- 
tices at ſuch a ſeſſions, ſuxta formam ſtatuti. To this it 
was demurred; and inſiſted, that it did not appear that he 
| petitioned; and the juſtices ought not to aſſume a juriſ- 
diction and diſcharge priſoners without ſeeking, or whe- 
8 er 


Plea upon the 
ſtatute for diſ- 
charge of poor 
priſoners, ought 
to ſhew all quali- 
fications and c;t- 
cumitances to 
bring the de- 
fendant within 
the act. Vide 


ante 347, 506. 


Mod. Caſes 22, 
301. S. C. 
Holt 565, 366. 
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— r= Fuggh pened ag before, and then the. caſe laſt, mentioned was re- 


- b f | | \ 8 ; ; X > 
= l 1 1 — 22 4 2 ö 13-5 
323. Pledge and Bailment. 


ther they will or not; and the defendant ought to ſhew 

bis qualifications, and that he is within the benefit of the 

act, and it ought not to be put upon the 1 who is 

a ſtranger, to ſhew that he was not qualified. Mr. Zyre 

66 * that all was aided by juxta formam 1 - 

Vat led. 376. tun. ae 1 Cy v. 314. 2 Cro. 609, - Halt, C. J. he 

Du e, ſeſſions cannot intermeddle, but upon application: You 

28. 37> . 636. muſt ſhew your diſcharge, and that it was regular and not 

" "deficient; the plaintiff is a ſtranger, and it is not to come 

K on his fide that the diſcharge was deficient, but you muſt 

| ſhew the whole matter, and give him an opportunity to 
a . traverſe it. Judgment for the plaintiff © 


25. Woodrington verſus Deverill. 


* Irn « * 


4 a 4 =  % - * 6 4 — + — 4 * 
0 1 
1 2 „ N B R N 4 
* * J > SV. T5 4 5 = „ 1 9 r — 4 
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* 


x ide ante 441. 


e, AFTERWARDS, Hill. 5 A, inter Weodringto 


and Deurrili, in debt on a bond, the ſame caſe hap- 


ment20. 4 C. membered, and without pretending to.make the plea 
bs *- in form, the ſtatute of — of the __ 5 Ann. 
: 2c. 16., was inſiſted on, vix. BEA nent ſhall be given 
[ 522 ] as the right appears, &c. - Pengelly for the plaintiff ſaid, 
7 that here appeared no ſufficient diſcharge, but a good cauſe 
of action for the plaintiff.. Powell, J. faid, that act did not 

help ſubſtance ; chat if this ſort of pleading be made good, 

the Court can never know when particular _ ions 

act with authority, and when not 3 quod Halt, C. J. con- 

celſit, ſaying, this expoſition. was to take the party's iſſue 


ta. » | OP "OR : ** 2”. To [1 * — 

_— * 
14 
: 


Pledge and ailment, | 


Anonymous. gone Is 
| [Paſch. 5 W. & M. B. R. 2 Ld. Raym. 912, 913, Kc.] 
Pawn-broker, 17 a pawn-broker refuſes, upon tender of the money, to 
ante 379. contra. 1 re- deliver the goods pledged, he ma be indicted 5 for 


being ſecretly pawned, it may be impoſlible to prove a de- 
livery in trover, for want of witneſſes. Per Hok, C. J. 


and Zyre, J. 1. 
| my 


- Pledge and Bailment, 522 


V. adium, a pawn or pledge. In this caſe the Pawnee Pawn, quid. Lit. 
| hath a property, for the thing is a ſecurity to the pawnee Rep. *. 


to pay it. . ö | 
= if the pawn be ſomewhat that will be the worſe And how to be 
for wearing, as clothes, &c., the pawnee cannot uſe it. 3 a 


But if it be ſomewhat that will not be the worſe for 4 Co. 37, 38. 
wearing, c., as jewels, c., e may uſe them, Fei. oe” 
| but then it muſt be at peril ; for if the pawnee is robbed Owen ro 
in wearing them, he is anſwerable ; and the reaſon is, be- 2 Cro. 224- 
cauſe the-pawn is ſo far in the nature of a depofitum, that it 
cannot be uſed but at the peril of the pawnee; and the 
uſing occaſioned the loſs. Vide Oven 423. But if the 
| pawn is laid up, and the pawnee is robbed, the pawnee 
is not anſwerable. 5 . 
Alſo, if the pawn be of ſuch a nature, that the keeping 
is of charge to the pawnee; as if it be a cow or a horſe , 
the pawnee may milk the cow or ride the horſe; and this 
is in recompenceof the keepirtg. g. 
If a creditor'takes a pawn, he is bound to reſtore it upon 14 (5.5.2 1 . 
payment of the debt z but if his care in keeping it be exact, 4 c 8. Fest. 
and the pawn is loſt, he ſhall be excuſed, for there is no 75. Ce Lit. 
default in him. ES ob ells 2hey 13 on 
And in caſe the pawn be loſt, the pawnee hath ſtill his 
remedy for the money againſt the pawher ; for the law te- Vide Str. 919. 
- quires nothing extraordinary of the pawuee, but only that 
he ſhall uſe an ordinary care for the reſtoring the goods. | 
If a pawn therefore be loſt before tender, the pawnee 
is not liable, unlefs there be default in him; but if after Lit. Rep. 332. 
tender the pawnee keeps the goods, and they are ſtolen, en 12 
the pawnee mult anſwer; for now his property is deter- | 
| mined, and he is a wrongful detainer; and he that keeps 
goods by wrong muſt anſwer for them at peril, in all 
events; for his detainer is the reaſon of the loſs, Deli- 
vered per Holt, C. J. in the caſe of Coggs and Bernard (a). 
Trin. 2 Anne BR © | 


* 


| (a) Vide the principal point in this »bs fo .a, and Sir Wm. Toncs's Trea- 
caſe, 1 Salk. 26., the very elaborate tiſe . Bailments. N Kenyon. 
and celebrated argument of Lord Hil. 33 G. 3., Cogęs and Bernard, is 


Chief Juſtice Holt, in Ld. Raymond, a caſe of the very frſt authority, | 


i 
: 
4 
|. 
If 
# 
j 
4 
| 
| 
1 
: 
* 
. 


* 
N * & 
| 3 13x Sat? * 5 „ 
6: * * 4 1 3 FOES 2 LE: * 1 * 
„„ _ N - F , * ; EY - Ln \ * 


CY 
\+* 5 
3 19 


4 2 5 160 . 


WHILE 4 'FY 


boar, poor 5 Rates, Uogrants, 


4 Se. GRe 012 16-064 
2 wo tes Ordere be, FEE 


hr The W of gon Park of 
10 Talborn and e 8 * 5 


F wi. 3 B. RJ. | n = 
Taxation only Foy was «hall, that if a man is taxed, and ales taxation 


kg ee . Nogs in the pariſh forty days without giving notice, it 
ment. Vide is no ſettlement within the new ſtatute unleſs he pays the 
= 7s fl zr. tax; for it muſt be taxing and Pahing, and not faring only, 
e 1. that makes a e aut i e to a notice in 
Comb. 382. writing. 2 

Set. and Rem. 

129. S. c. Vide Skin. 620. 1 128. 
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[524 7: 3. due, The Pariſhes of c Byſlip and Harrow. 
a Liu. 8 Win. 3. 5. K. . 


Living in a . E 7 156. C. J. tei land in a pariſh. will nen 
— — pireli ps make a ſettlement, but ut living in a pariſh (a) where 
ſettlement. one has land will gain a ſettlement without notice; for 
Vide w_ poſt the act of parliament never meant to baniſh men from the 
5 Med 419. Enjoyment of their own lands, and the law takes notice of 
Set. and Rem. free 2o]ders, as thoſe that chuſe members of parliament, | 
Vid Sr 6. and are jurors. Alſo boarding as a ſcholar gains no ſet- 
2 Sell. . 19-7 tlement, no more than being nurſed 3 in a pariſh. 


a Str. 1116. 
1 Sell. Ca. 400. Bur. Set. Cas, 307. 


„ — l \ 
8 3 = An. 
N ba ttt. ba. ie > = oo grim >, tk 28 — 
3 6a 3 —— Anh — 
1 nn nnr. pee = r . . m my 
0 p — Y 


I TI I 
y, nat r 2k 


(a) R. That the reſidence need not be on. the eſtate, provided it is within 
the Bar. $. C. 125. 


3. The Caſe of The Pariſh of Shoreditch 
[Mich. 10 W. 3. B. R.] 


ers der . AX order of ſeſſions was made for quaſhing a poors rate 
eln EEE for the pariſh of Shoreditch. Exception was taken, 
rate is unequal, that by the ſtatute of 43 Eli. , the Joftices could not quaſh 


the 


Poor, Poor's Rates, Uagrants, &.. 524 


the whole rate, but were to relieve: the parties griered. ws; ey or 
Sed per Cur. If a rate be burthenſome to a whole ſet; of „ dene 
7 en, as in this caſe it Was t landholders, the beſt Wa is Vide ante pag. 
to quaſh the whole rate; and the Chief Juſtice held, t £1454, — poſt 
if the juſtices qualh this, they may make a new one them- Each. ab NS 


* 


ſelves, but they are not bound to do it, but may order the Holt 508, 373 
ancient inhabitants to do it (a). i. s Bur. 2634. 


e Fine not 16 bg eig of the put of St, Lon, db. ante 433 
4. Inter The Inhabitants of the Pariſh of 
Harrow and Ryſlip (). 
* ©*** ee 10 Will, 3, B. R.] 5 


A Comes into Harrow, 2 being Muy to bacging Confirmation 
* chargeable, was removed to Ky/irp ; ip appealed ; vpon appeal is 
arid upon the appeal, A. was adjudged to be ſettled at Ry- * rg 
lip: Afterwards 'Ryſlip diſcovered that Hendon was the wiſe of reverſal, 
place of his laſt legal ſettlement, and ſent him thither; bs 3 
and the queſtion was, Whether, after the adjudication },” & poſt _ 
upon the appeal, Ry/lip was not eſtopped againſt all the gz7. 1 Vent. 
world to ſay, that Ry/lip was not the place of his laſt legal 310. TP 1 
ſettlement ; Et per Holt, C. J. Ryſlip is eſtopped to lay 426, 15. 12 * 
otherwife; for if Ryſſip had not been the very place of his and Rem. 184, - 
laſt legal ſettlement, the juſtices muſt have ſent him back 8 · . 
to Harrow, who were firſt poſſeſſed of him, for that rea- 1 
ſon, becauſe they were poſſeſſed of him, and he did not 
belong to Ryſlip. And now this is in effect the ſame queſ- 
tion again, viz. Whether he belongs to Ryſ/lip ? which | 
queſtion has been already determined by the juſtices on | 
the appeal, who have adjudged that he was laſt ſettled at [ 525 ] | 
Ryſtip. Now this point being determined, the appeal muſt. 
be final and concluſive, otherwiſe there would be no end 
of things; and the rather as to Ry/lip, iſt, Becauſe Ry/lip 
was party to the ſuit wherein this determination was made, 
and yet H. may be eſtopped where he is not party to a 
ſuit ; per Holt, C. J. who remembered the caſe of Thorn- 
ton and Pickering, where it was adjudged, that if H. be 
adjudged by two juſtices to be the father of a baſtard child, 
he is eſtopped as to all mankind to ſay the 8 and 
any man may call him ſo at his pleaſure. The caſe was, 
A libel was exhibited in the eccleſiaſtical court for ſaying 
he had a baſtard, and the defendant ſuggeſted for a prohi- 
| bition this. adjudication by the two juſtices; and the ſug- 
_ geſtion being turned into a declaration in an attachment 
on the prohibition, the defendant pleaded to it, that the 


(5) 2, If this caſe ſhould not be intitled Hendon and Ry/7ip ? 
| Vol. II. | K . | words 


$25 


2, Mod. 72. 
10 Co. 10 
6 Mod. 237. 


Ante 4 6. 


| Poor, Poor's Ratos, Ungranis, 8. 


words. were ſpoken at large, without any relation to the 
adjudication by the juſtices. Plaintiff replied, and prayed 


judgment if he ſhould not be eſtopped by tlie adjudication 


to ſay he had not a baſtard. | | 
Afterwards, Hill. 10., this was: moved again, and then 
Holt and Gould held the adjudication was final as to Ryſlip 
againſt all perſons and places, beeauſe the point of his ſet- 
tlement as to Ryſ/lip was tried in the appeal; but as to 
Harrow, (for he had been formerly removed by them to 


. Hendon, and that order reverſed,) they were at liberty to 


ſend him to any other place, and were not eſtopped; be- 
cauſe the juſtices on the appeal did not adjudge him to be 


ſettled at Harrow, though- they adjudged him now to be 


ſettled at Ry/lip, io that the other point was not tried. 
Turton and Rokeby contra. Adjournatur. | | : 


5. Anonymous. 
[Hill: 10 Wil. 3. B. R. 


- 
. 


A mandamus to Aenne was granted to the juſtices of peace on 


compel precedent | 


overſeers to c 


to an account - | 


- oyerſeers; of the poor of the pariſh of A. to come to an ac- 


43 Elin, commanding them to compel the preeedent 


wich che ꝑreſent unt with the preſent ovenſcers, and this writ was now 


quaſhed. 


ante 484, and 


* quaſhed+ tt Fer that theo account by 43 Elia. is to be 


524. Poſty pl. given i£0:1t We: juſtices, and not to the:: ſacceeding,. over- 


1, and 20. 


5 Mod. 179, 


5 


Unmarried per- 
fon hired for a 

year. Set. and 
Rem. 130. S. C. 


526 


Vide poſt, pl. 11. 


aud pl. 13. 


ſeers (a), 2dly, Twoiof the perſons named in the writ, 
whom the juſtiees were to compel to come to account do 


420 | 
6 Mod. 77, 97, not, appear: to have been overſeers. 


(a)! Vide ſtat. 17 G.'2. 6. 3 3. 8 


6. Inter The Pariſhes of Beckenham and 
| _ Camberwell. 
[Trin. 5 Will, z. B. R. 


A Queſtion was made upon 8 & 9 . 3. c. 3., which en- 
as, that an unmarried: perſon, hired for. a year, 
ſhall not be ſettled, unleſs he ſerves the whole year, whe- 
ther that extended only to. caſes that might happen after 
the act, or to ſuch alſo as had happened ? Et per Cur. To 
ſuch only as may happen after the act: It can have no re- 
troſpect, but declares a law for the future, notwithſtand- 
ing the words declared and enacted. Adjudged upon a ſpe- 
cial order. | 25 | | | 


343 44 +10 aa21rt ot af F bet B24 Ty 15 2 
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7. Anonymous. 5 
[Hill. 11 Will. 3. B. R.] 


526 


ſent to the place 


1 F H., being ſettled at A., becomes afterwards a vagrant, Vagrant to be 


ſome juſtices have thought that to be a determination of 
the ſettlement; but I never could think ſo; for if H. be 
found a vagrant within 39 Eliz. c. 24., he may be ſent to 
the place of his birth; but then by 43 Elia. c. 2. he may 
be ſent from thence as a poor perſon to the place of his 
laſt legal ſettlement z for his being ſent to the place of his 


of his birth, and 
from thence by 
order to the 
place of his ſet- 


tlement. 


birth, ſatisfies the ſtatute of 39 Eliz., and ſo both the ſta- 


tutes ſtand together. Per Holt, C. J. 

8. Dominus Rex verſus The Inhabitants of 
8 a We Audly: 8 8 | | 

(Mich. 12 Will. z. B. R.] 


AN order of ſeſſions made upon an appeal from a poor's 4 anding rate 


rate, being removed into this court by certiorari, the 


cannot. be made, 
but muſt be va- 


caſe was, on Sept. 1, 1665, a certain rate was agreed to ried by circum- 
by the inhabitants of the pariſh of Audly, which had been eg — 


8 . 


followed ever ſince till the laſt year, when a new rate was 
made. Upon appeal to the ſeſſions the new rate was 
quaſhed, and the old one ordered to ſtand. And now it 
vas objected, that it did not appear this was a poor's rate, 
being called a pariſb-levy, which might be as well for the 
church as the poor, and then the juſtices had no juriſdic- 
tion. Darnel, The Court will intend it. Holt, C. J. 


Twiſden uſed to ſay, If a particular juriſdiction does not 


ſhew the matter to be within its authority, it muſt be taken 


to be out of it. Mr. Parker took another exception, viz. 


that the whole rate could not be quaſhed at the complaint 
of one man; and alſo that the old rate, however juſt at 
firſt, might be unequal now, and therefore the juſtices 
could not make a ſtanding rate; which laſt fuit conceſſium 


per Holt, C. J. for lands may be improved. By 43 liz. 


the rate muſt be equal; ergo it ought to be continually al- 

tered, as circumſtances alter. The juſtices could not con- 
firm an old rate, and in this their order is nought. And 
by him it was ſaid in this caſe, that though the juſtices at 


ſeſſions need not give a reaſon for their order, yet if they 


give a reaſon which is wrong, we muſt be guided by it, and 
quaſh the order, becauſe it appears to us to be no reaſon, 
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527 Poor, Poor's Bates, Uagrants, dec. 


9. Inter The Inhabitants of Mynton and 
4 Stony Stratfor e. 
(Mich. 13 Will. 3. B. R.] 


Rererſal on ap- B J order of the juſtices a poor perſon was ſent to Myn- 
8 — ton : Mynton appealed to the ſeſſions, and the order 
ties, but con- was diſcharged ; and then by order the perſon was ſent to 
firmation is con- Stony Stratford, who appealed, and the order was con- 
e e i firmed; and then by another order the perſon was ſent 
Vi. ante, p. 486, back to Mynton. E! per Curiam, The laſt order to ſend 
e Ib &p.524. him to Mynton was illegal. Per Holt, C. J., If on appeal 
9 to the ſeſſions an order be diſcharged, that judgment binds 
5:4 5 Mod, only between the parties. But when upon an appeal an 
47. 6 Mod. order is confirmed, that is concluſive to all perſons as well 
209,27; JC, as to the parties, for it is an adjudication. that this is the 
3Saik. 260. place of the party's laſt legal ſettlement, which cannot be 
Set. and Rem. avoided by the pariſh againſt whom it is made. It was alſo 


2:3, Holt 577. held, that a pariſh in reputation is liable, if there be oſſi- 


cers, i. e. churchwardens. 


10. Anonymous. 
paſch. 1 Ann. B. R.) 


Hoſpital lands H OSPITAL land are chargeable to the poor as welt 
are chargeable to & 1 as others; for no man, by appropriating his lands to 


VI . - 
N hoſpital, can diſcharge or exempt them from taxes to 


Cowp. $3. Cald. g 8 
I 76 4 Bur. which they were ſubject before, and throw a greater bur- 


2455. den upon their neighbours. Per Holt, C. J. (a) 
(a) R. 2 Bur. 106 f. That St, Lule's poſſeſſory right or intereſt or upon the 


Hoſpital for poor lunatics was not rate- objects of the charity; any of which 


able, as the rate muſt eicher be made caſes would be abſurd. And there be- 
upon the fruſtees, who were merely ing no perſon rateable, it was held by 
nominal; the ſervants, who were neceffary conſequence that there could 
merely hired attendants, and had no be no rate. Vide alſo 4 Bur. 2439. 


Pot, pl 1% 1. Inter The Pariſhes of Farringdon in Berks 


Re 134. and Witty in Oxfordſhire. 
Holt 577. | | | | 
[Paſch. 1 Ann. B. R.) 


hg eee A Servant came into the pariſh of S. was hired for a 
emen year, and having ſerved half a year of the time, mar- 
before the year is ried a woman in the pariſh of Mitty; and the queſtion 


erxpirea, cannot was, iſt, Whether the juſtices, on complaint of the 


be removed, and 


paribrming the churchwardens, could make an order to remove him to 


LR the 
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the place of his laſt legal ſettlement ? 2dly, Whether his fervice, gaivs a 
ſerving here would not gain a ſettlement? To the firſt _— Lira 
point it was admitted, that the contract between the maſ- 3 T. R. 482. 
ter and ſervant was not diſſolved by the marriage; and Yo#, Pl. z. 
that, admitting it get be diſſolved by an order made on 3 
n mh 455. 1 Fol. 

complaint of the maſter (a), yet, without that, and upon 143. Seff. Ca, 
complaint of the officers only, it could not be diſſolved; 13: 
therefore Broderick (of counſel) admitted that the juſtices 
could not in the principal caſe fo remove him, as that he 
could not come to ſerve his maſter, but held he might be 
removed, ſo. as that the order ſhould diſturb him, and | 
prevent a ſettlement; and this he ſaid was a medium that [ 528 1 
would neither prejudice the contract, nor evade the ſta- 
tute. He compared it to an order to remove on 14 Car. 2. 
before forty days ſtay ; in which cafe the very making of 

the order obſtructed a ſettlement ; and it may he executed 
after the forty days. Holt, C. J. and Powell contra, That 
an: order to diſturb him and not remove him, was not 
within the meaning of the act; diſturbing him, without 
power to remove, is vain; and this does not unſettle, 
nor is it like the caſe of forty days. 2dly, It was queſ- 
_ tioned, Whether ſuch a ſtay, &c. would gain a ſettlement; 

becauſe the ſtatute make the party's being unmarried a qua- 
lification as well as his ſtay, viz. If any ſuch perſon, be- 
ing unmarried, being hired, &c. ſuch ſervice, &c. So that 
the words ſuch ſervice goes to all, not only the ſtay, but the 
ſtate of the party. To this Poxwell inclined ; Holt, C. J. 
contra, Such is only ſuch ſervice, and the marriage does not 
hinder the ſervice ; the contract continues; and ſuppoſe 
the woman he marries be of the ſame pariſh, ſhall not 
that gain a ſettlement ? | ome 
cannot, on complaint of a maſter, diſ. 


ey 


(a) R. Bur. S. C. 32 2. That a juſtice 
charge a ſervant for marrying. : 


12. [Inter The Inbabitants of the Pariſhes of 
Cumner and Milton in the County of Berks. 
5 [Trin. 2 Ann. B. R. 8. C. Forteſc. 322.] 


was ſettled at Cumnen, and had ſeveral children born A. removes to 
| B. with his ch l. 


there: Afterwards he removed to Milton, and gained a qten, and as 


ſettlement there, by renting a tenement of the value of a new ſettiement 
| there, and ſo do 


10 J. per annum. He became poor, and his children, un- ge 

der the age of ſeven years, were ſent back to Cumner, by Hh eee 

order of two juſtices, which was confirmed at the ſeſſions. age of ſeven 

Powell, J. held, that when a child is ſent with the parents ne W 

| by reaſon of nurture, it gains no ſettlement ; but here the 8 xg 2 
TRA K 3 5 Children 3 Salk. 252. 


1 ON a ſpecial order of ſeſſions, the caſe was, H. Father ſettles 4 


528 

S. C. 6 Mod. 
87. Holt 578. 
Set. and Rem. 


239, 2426 


[529]. 


edit. 34. 


© (6) Rex v. 


7 1 
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children did not come to Milton by order. The children's 
ſettlement ſhall not be divided from the father, for that 
would be unnatural. When a man gains a ſettlement for 
himſelf, his wife, and ſervants, he ſhall gain a ſettle- 
ment for his children alſo; but if a widow, having 
children under the age of ſeven years, marries a man 


of another pariſh, the children ſhall go with the mo- 


ther. for nurture, but after ſeven years of age they 
ſhall be ſent back to the pariſh where their father was ſet- 


tled, for ſhe cannot gain a ſettlement for them in this laſt 


pariſh, being under coverture, and having a ſettlement 
there herſelf only as part of her huſband's family, from 
whom ſhe cannot be ab- (a). Holt, C. J. Birth is a 
ſetilement, and the firſt ſettlement; and there muſt be an- 
other ſecond ſettlement by forty days, &c., to alter the pri- 
mary ſettlement, A child under the age of ſeven years is 
accounted a nurſe-child. If a child be put out to nurſe, 
or for education, though it be above ſeven years old, it 
gains no ſettlement thereby, as it was held in Sir Pau/ 


4 


| e caſe. The queſtion here is, Whether the firſt 


ettlement by birth be altered ? It is hard, I confeſs, to 
remove the child from the father. Gould, J. The child 
may be removed after the age of ſeven years, but not be- 
fore; he is ſent with his father for nurture only. Holt, 
C. J. Suppoſe the father and mother come to A., and then 
go to the pariſh of B., and within forty days the mother 
be delivered of a child; the child, though legitimate, ſhall 
be ſettled where it was born. The principal caſe is fit to 
be well conſidered ; the father indeed ought to maintain 
his children, but the queſtion is, Whether the children, 
by living with the father, gain a ſettlement ? 'The juſtices 
cannot remove the children from the father till he fall to 
decay. Afterwards this was moved again. Et per Holt, 
C. J. The queftion is, When the father comes with his 
children to Milton, and gains a ſettlement there, whether 
that does not alſo give a new ſettlement to his children, 
and unſettle them as to Cumner, the place of their birth? 
If a father be ſettled and die, his wife being big with 
child, and after that the mother dies before ſhe is deli- 
vered, and afterwards the child is born, the child is ſet- 
tled there by his birth (3). In this caſe the ſettlement of 
the father at Milion, is a ſettlement to the children. The 
child is ſettled by birth only, where it is an accidental ſet- 
tlement (c). The order was quaſhed (d7. 


(a) R. acc. Carth, 449. 2 Bott. 3d father was ſettled before his death. 


< 


| | c) Vide Foley 313. 7 
Clifton, 19 Vin 382. If (4) R. acc. Foley 257. And. 345. 


the father die before the child is born, Vide Set. and Rem. 17. Str. 580, Ld, 
yet the child ſhall be ſettled where the Rayin, 1474. „„ 
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13. Later The Pariſhes of Farringdon and gg . 
[Paſch, 2 Ann. B. R.] 


FT Being ſingle, was hired for a year; after he had 23 
4 ſeryed three quarters of the year, he married, and . | 
the juſtices removed him to his place of laſt legal ſettle- before the year | 
ment. Et per Cur. The contract being good, the juſtices 2 5 | cob 
have no power to remove him from his maſter before the „Je, gans a or. 
end of the year; for they cannot annul the agreement bes tlement. Vide 
tween maſter and ſervant, unleſs it be upon complaint of 0, pl 6 and 
the maſter (a). Settled or not ſettled, was not before tage 
Court. But as to that, viz. whether ſuch perſon ſerving 

out the year would gain a ſettlement? Holt and Gould 
held, the word unmarried went * the hiring (5). 


Powell contra, that it went to the whole ſervice, by reaſon 


of the word ſuch. Fs 
(a) Nor upon ſuch complaint, Bur. (5) R. acc. Foley 148. Se. Ca. 
Cet. Ca. 322. | 143. ; : 


14. iter The Pariſhes of Little-Kire and [ 530] 
| WMWoolfall. 7s . 
[Trio. 2 Ann. B. R.] 


| A Farithioner of the pariſh of A. came to B. with a cer- Certificate-man 
tificate, according to the late act of parliament; and e ge 

the juſtices reciting that matter, and becauſe he was likely- brake ny, 7 

to become chargeable to B., ſent him back to 4. Win- Vide infra, 

ingten moved to quaſh. the order, becauſe he is not re- 

moveable till he is actually chargeable by the expreſs words 

of the act 8& g W.3.c. 30. Et per tatam Curiam the 

order was quaſhed, aii. Mr. Broderick agreed the ex- 

ception, but ſaid the reaſon of the removal was, becauſe 

the certiſicate was wrong, and that the ſeſſions have au- 

thority in this matter; for an appeal lies to them within vi. 3 T. R 48. 

the equity of 14 Car. 2., where a certificate is made and gu. 8. C. 393. 

ſigned by two juſtices. Powell, J. contra, If there was a 

fault in the certificate, it ought to appear to be the reaſon 

why he was ſent back, and the juſtices at ſeſſions have not 


2 juriſdictian. by way of appeal upon ſuch a certificate. 
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15. Inter The Inhabitants of Malden and 


Orderof removal 
of certificate- 
man muſt ad- 
judge him to be 
actually charge- 
able, ut ſupra. 


= 


Fletwick. 
[Trin. 2 Ann, B. R.] 
AN order was made reciting, That whereas complaint 
has been made unto us by the, c., that J. S., who 


is lately come into the pariſh of, &c. with a certificate ac- 
cording to 8 & 9 V. 3., is actually chargeable to the pa- 


riſn, and quaſhed; for the juſtices muſt adjudge him to be 


chargeable, or at leaſt muſt ſay it appeared to them that he 
was ſo; but the. juſtices need not adjudge the place that 


gives the certificate to be the place of his laſt legal ſettle- 


Certificate con- 
cludes the pariſh 
giving it, only 
againſt the pariſh 
to which it is 
given, Vide 
poſt 535- Caſe 
- of Honiton con- 
tra. Holt 578. 


.. os 


. 


+ L530 


ment. 7 


16. Inter The Pariſhes of All-Saints and 
S t. Giles in Northampton. oo 
 TTrin. 1 Ann. B. R.] 


1 P ON an appeal a ſpecial order was made, and the 
caſe was; One was born at A. and came and lived at 
B. ſome years, but never gained any ſettlement there ; 
then he removed to C. for convenience of getting his live- 
lihood, and B. gave him a certificate according to the late 
act. The man became chargeable, and was ſent back to 
B., who found that he was laſt legally ſettled at A., and 
ſent him thither. Et per Holt, C. J. The reaſon of the 


act of parhament about certificates was only to encourage 


pariſhes where poor perſons were minded to go, to receive 
them; and therefore it enaCts, that when the poor perſon 


| ſhall be chargeable, the pariſh which gave the certificate 


all receive and provide for him as a ſettled inhabitant, 
which words lay an obligation upon the pariſh which gave 


him the certificate to receive and provide for him againſt 


that pariſh which they gave the certificate to. But as to 


all other pariſhes, they are as they were before (a), for the 
concluſion is only by reaſon of the words of the act of par- 


liament, which extend only to the pariſh to which he was 
ſent; by conſequence the concluſion can extend no far- 
ther. Powell, J. This way of giving certificates was a 
thing commonly practiſed before this act of parliament, 


and it was made only to oblige the pariſh who gave the 


certilicate to receive him again of the other pariſh to which 
the certificate was given : But the intent of that was not 
to make a new ſettlement which was not before. But per 


(a) R. acc. 4 T. R. 251. vide Say. 231. Bur. S. C. 373, 381. 
| Halt, 
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Holt, C. J. Such certificate is a mighty evidence before : 
the juſtices; and ſo is a demand and refuſal of a conver- 
ſion, which. yet being ſpecially found, will not be a con- 
verſion. . & TVET C3 . 4 | X75 So 32 a * 


% Tany Gee. 
[Hill. 2 Ann. B. R. 2 Ld. Raym. 1009. S. C.] 


* N being overſeer of the poor of Little Port in No mandamus | 
+ the iſle of E, laid out his money in the relief of the fu 79 the over- 
poor, and was turned out of his office by the juſtices, be- ate to reimburie * 
fore the end of the year, by which means he loſt the op- former overicers | 
portunity of making a rate to reimburſe himſelf : Upon . 
this he obtained a mandamus directed to the churchwar- 5 Nod. tg 
dens and overſeers of the poor, to make a rate to reimburſe 6 Mod. g7. &. C. 
him; Mr. Parker and Mr. Eyre argued, that there could e op 
be no ſuch charge, neither by common law nor by the Holt 9. Raw 
ſtatute 43 Elix. Et per Holt, C. J. We cannot order the muſt be for the 

| pariſh or overſeers by a mandamus to make a rate to raiſe prone ghee 
money to reimburſe an overſeer, but only to raiſe money 2 
for the relief of the poor, nor can they make a rate other- 
wiſe (a): The act of parliament is expreſsly ſo, and muſt 
be purſued. An overſeer is not bound to lay out money 
till he has it; if he does, he muſt make a new rate for the 
relief of the poor, and out of that he may retain to pay 
himſelf: Tawny ſhould have done ſo; he truſted where 
he needed not have done it : he has not purſued the means 
the ſtatute gave him, and we cannot relieve him. Et per 
tot. Curiam, The mandamus lies not; zdeo caſſetur. Et nota 
per Cur. The churchwardens and overſeers may make a 


rate of themſelves. Weld and Page pro le mandamus. 


(a) R. Dong. 116. on the authority rebuild a workhouſe. Vd Foley 10. 
of this caſe, That a rate cannot be made 1 Bott. zd edit. 272. Foley 33. 
to repay money borrowed to repair or x; 33 


18. Inter The Pariſhes of Weſtbury and [5321 
ET, Eamon: | 
(Hill. 2 Ann. B. R.] 


| A Woman big with child was removed by order of the Baftard born at 
| Juſtices from Weſtbury to Cofton, and, pending the A; HOY 6 
order, before the next quarter- ſeſſions, ſhe was delivered front B af... 


of a baſtard-child. Cy/on appealed, and thereupon the waids reveried, 


order of the two juſtices was reverſed ; but the child was i fertled at B, 
Vide ante 427, 


ſent back to Co/on, as the place of its birth. Et per Holt, 4754, 485, aud 
C. J. Though here be no fraud, here was a wrongful re- 328. 
. | . TY moral, 


533 Poor, Poor's Bates, Uagrants, e. | 


moval, and the reverſal makes all void | ab initio, Fraud, 
or not fraud, is not material in this caſe ; but the ſettle- 
ment of the child depends upon the remoyal, for if that 


was wrong, they ſhall not eaſe themſelves by it. 


19. Tracy verſus Talbot. 
Trin. 3 Ann. Coram Holt, C. J. a niſi prius.] 


Aﬀinents for V Took part of a houſe in the pariſh of D. on the 3d 
0 be 4 day of Decemb., and was rated as an inhabitant, 
monthly. 6 Mod. and was diſtrained for a quarter's rate the Chriſtmas fol- 
.e14- S. C. Jowing; but the diſtreſs was taken before Chrifmas on a 
3 Salk. 260. general warrant made for the whole year; and in repleuin 
35. Holt 581. Upon evidence. it was ruled per Holt, C. J. iſt, That if 
= | two ſeveral houſes are inhabited by ſeveral families, who 
make and have but one common avenue or entrance for 
both z yet in reſpect of their original, both houſes continue 
rateable ſeverally, for they were at firſt ſeveral houſes ; 
*- - - and if one family goes, one houſe is vacant : But if one 
tenement be divided by a partition, and inhabited by dif- 
ferent families, viz. the owner in one, and a ſtranger in 
another, theſe are ſeveral tenements feverally rateable, 
while they are thus ſeverally inhabited; but if the ſtranger 
and his family go away, it becomes one tenement. 2dly, 
That H. could not be rated for the whole quarter, for 
poor's rates are to be aſſeſſed monthly by the ſtatute ; and 
by this means a man cannot move in the middle of a quar- 
ter, but he muſt be twice charged (a). 3dly, That H. 
could not be diſtrained by virtue of the general warrant 
made before the rate; but there ought to be a ſpecial war- 
rant on purpoſe. Athly, That a diſtreſs could not be taken 


for a quarter's rate before the quarter was ended (6); but 
the jury ſaid the cuſtom was otherwiſe. Rl | 


(a) Vide 6 Med. 97. 8 Mod. 10. 17 G. 2. c. 38. ſ. 12. . 
2 Bur. 1152. 2 Bl. Rep. 694. Stat. (5) K. centr. 1 Bott. zd edit. 207. 
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[5334 3 20. Domina Regina verſus Hedges. 
[Mich. 4 Ann, B. R.) 


Upon appeal N order was made at the quarter-ſeſſions upon appeal: 
we 3" The cafe was, Hedges, an overſeer of the poox, ac- 
counts. ene counted before two juſtices, and this account was allowed 
_ . the pariſh appealed to the quarter- ſeſſions from this allow- 
1 nll 4 man. ance, and they diſallowed the account, and ordered him 
ner as two juſ. to pay ſo much over, which they adjudged to be in his 
tices ought to hands; and for not doing this, they committed him. Mr. 

| Eyre 


— 
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Fyre moved to quaſh this order, becauſe by 43 Eliz. c. 2. do. Vide ante 
. 4. they ſhould haye levied the arrcars by diſtreſs and KTA 
ſale, and in default of diſtreſs have committed him: And 9). 28 
the whole Court agreed, that the juſtices at the ſeſſions 
upon the appeal muſt execute their 4 gry in the ſame 
manner as the two juſtices muſt do, and that the two juſ- 
tices muſt have ſent their proceſs to diſtrain, and upon a 
return to that, that there was no diſtreſs, ſhould have com- vide st. ty G. a. 
mitred him. Then Darnel moved that it might be only © 38. .. 
quaſhed as to this part; quod fuit N fer Cur. Then 
Mr. Eyre objected to that, viz. that the firſt order, as re- 
cited in the order of appeal for the allowance of the àc- 
count, was not by two juſtices gquoriwm wunus ; ſed non alle 
catur: We cannot judge of that upon a recital, fo as that 
you may take advantage of it; you muſt bring in that or- 


der by certiorari. 
pi 77. % 54 $50 - 


21. Inter The Pariſhes of St. Bride's and St. 
5 n Saviour'r. e 
[Hill. 4 Ann. B. R.] 


Poor perſon was ſent from St. Bride's in London to St. Apprentice may 
Saviour's in Southwark, and upon an appeal a ſpecial £0 18 | 
order was made: The caſe was, B. was bound apprentice ger — ee 
for four years to J. S. and lived out theſe four years at Ant. 492. pl. 28. 
St. Bride's with him; FJ. S. was only a lodger and had — | 
no ſettlement there. And the Court held the apprentice * ** 
was well ſettled in St. Bride's, for he was not a perſon 
removeable, nor does his ſettlement depend on his maſter, 
as that of a wife on her huſband for a ſettlement z but he 
gains a ſettlement for himſelf (a) within 14 Car. 2. by 
forty days inhabitation, and ſo of a hired ſervant; but 


| the matter went off upon another exception, 


(a) R, acc. Foley 150, 152. K. and Rem. 65. 2 Bott. 3d edit. 564. 


22. Jenkin's Cofe. [ 534] 
9 {Paſch. 5 Ann. B. R.] | 


AN order of ſeſſions was made, that the defendant 22 to relieve 
-* fhould pay 25. per week towards the ſupport of his bis father til 
father, till that Court ſhould order the contrary ; which . 
was held good, becauſe it was indefinite and no ſet time X 
limited; and if an eſtate happened to fall to him, they 

3 apply to the juſtices; otherwiſe if a time was 

united, © | „ | 


* 
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23. Domina Regina verſus the Inhabitants of 
ER e Buckingham. r 
[Paſch. 5 Ann. B. R.] 


Nothing malces ASpecial order was made, wherein the caſe was; H. 
a ſetilement being a poor perſon went to Buckingham, where he 
within 3&4 W- took part of a houſe of V. T. at 3/. per annum, and in- 
not within the ſiſted when he took this apartment, that he would pay no 
very words. taxes for it, but that the leſſor ſhould ; this was agreed to, 
823, $24. Voll his rent being the more and the greater upon that account: 
536. 1 Show. This appeared upon evidence, and alſo that this apartment 
= yo 9h before the taking, and while he continued in it, was diſ- 
230, * 454. tinct from the reſt of the houſe without communication, 
S. C. Holt 582. and was taxed as a houſe of itſelf, and that the tax was 
_ and Rem. laid upon W. T. the leſſor; and that while H. lived there 
2 he took his freedom in the corporation, and once voted as 
a freeman at the election of bailiffs for the corporation. 
The juſtices at the quarter- ſeſſions adjudged this to be a 
good ſettlement : But upon the motion of ferjeant Bro- 
derick it was quaſhed: He inſiſted that ſince the explana- 
70 tory act 3 & 4 V. & M. nothing makes a ſettlement 
within that ſtatute that not comes within the words; an 


explanatory act implying a negative of any thing elſe. Et 

a FI a3 per Holt, C. J. and Powell, J. Coming into a parith, and 
* 5. being taxed by the pariſh, made a good ſettlement without 
1 a notice in writing, within the ſtatute Fac. 2. But the 
law is altered by 3 4 V. & M., and as to his voting 

they could not take notice that that implied a ſettlement; 

for a bare reſidence might by the conſtitution of the cor- 

poration entitle him to that, and his voting was an act 

: that related to the corporation, and not to the pariſh. 


(535 ] 24. Inter the Inhabitants of the Pariſh of 


Dunsfold and Ridg wick. 
[ Mich. 9 Ann. B. Rt: 


e ve e Mts 1 T appeared by a ſpecial order, that one was hired as 2 
year, and ſervice A ſervant to live at Ridgwick for half a year, and after 
for.a year, not that was hired again to live there for another half year with 
8 the ſame perſon, and thereupon ſerved a year in one con- 
Black 191. S. c. tinued entire ſervice, but by ſeveral hirings. Sir Peter 
King urged, that here was a ſervice for a year, and a hir- 
ing for a year, though by ſeveral contracts; and that the 
hiring need not be by one entire contract, and that fo it 
had been held; and he cited a caſe where H. took a tene- - 
ment of 5 J. a year, and alſo another tenement of 5 J. a 
years 


: . 
4 
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year, and occupied both, and this was held to be a rent- 


ing of a tenement of 10/. per annum. Et per Cur, It 
ought to be one entire contract, and one entire ſervice; 


the one is required by the ſtatute as well as the other. If 
a ſervice under ſeveral contracts ſhall gain a ſettlement, 


one that ſerves by the month, by the week, or by the day, 


may, if he continues a year, gain a ſettlement 3 one may 


hire by the day for charity; but there is danger of being 


chargeable in hiring ſuch a perſon by the year: For ſuch 


4 


a term as a year it is not ſuppoſed a maſter would hire one, 
unleſs able of body, and ſo a perſon not likely to become 
chargeable. Alſo the Chief Juſtice obſerved, that by the 


ſtatute of Eliz., the retainer of ſervants was for a year 


that 14 Car. 2. requires forty days ſtay, and that this was 


inconvenient, for by gaining a ſettlement in forty days, 
ſervants grew infolent ; and that theſe. latter acts, viz. 
3 ANV. z. c. 11. 8 C 9 V. 3. c. 30., do but turn the 
forty days ſervice into a year's ſervice, and the hiring to be 
a retainer for a year (a) according to the ſtatute of Eliza. 


(a) R. ace. 1 Ser. 83. Foley 137. Cala. 133. . 


25. Tnter the Inhabitants of the Parifh of vite ante 330. 
N IGT "cog 


* 


Honiton and St. Mary-Axe. 
een eee 


8 . 


H Came to Honiton with a certificate from the N of Certificate con- 
2A. after this he went to the pariſh of B.; and cludes 22 
now ben ſent to the pariſh of A., the ſaid pariſh offered a ch und. 
to prove that he was ſettled at OD of St Mary-Axe'; Black. 192.8.C, 
and the queſtion was, Whether A. was bound by the cer- Caſes L.. E. 9, 

» . ; £7 | þ ASM #7, $ Vide the Ca e of 
tificate as to Honiton only, or concluded as to all pariſhes 8. Gi in 
whatſoever? Et per Cur. Before the ſtatute a certificate Northampton, 


was only an evidence of a private undertaking between the cn . 


5 wt i o * d 
Forney in the nature of a contract; but now it is a ſo vn 


emn acknowledgment, like the conuzance of a fine; and | 
thereby the party is owned to be legally ſettled there, and [ 536 ] 
that they will provide for him; and as all other pariſhes | | 
on this certificate are bound to receive him, ſo the pariſh 

that certifies is concluded as to all other pariſhes. And 

there is no reaſon why it ſhould differ from an adjudica- R. contra 
tion, ſince this is the acknowledgment of the pariſh ſigned 47. R. 251. 


by the proper officers, and made before wy of 


peace, who are proper judges, and upon leſs evidence 


could have adjudged it a ſettlement, by which ſentence all 
parties would be bound, and there is no remedy but to 
repeal it. | | 
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ee OG Ig TG OL 30 Lian g.20 wo 
26. Inter The Pariſhes of Evelin in Oxford- 
$4... 4 ä e 
ſhire and Renteomb in Glouceſterſhire. 


c 8 / „ + 
N order was drawn up ſpecially to have the opinion of 
— I. the Court, Whether 9 „ a an of 101. 
tlement. Vide per annum would make a ſettlement ? Et per totam Curiam 
1 Sha. 5*+* clearly, A mill is a tenement, and the renting thereof muſt 
Fareſl. 54. : gain a ſettlemerit within the ſtatute (a). i 


5 Mod. 419. ER 391 ak 42 | EBIT COT SS. ba 
(a) R. fimiliter as to a windmill, Bur. S. C. 107. 2 Str, 1077. 


* 211! att adi I Med + 7875 e 
27. Inter The Pariſhes of Gatton and 
Milwich. "2 
[Hill. 10 Ann. B. R. S. C. Foley 123.] 
TIA 6 9961 25 * 9 . . 22 of LP, 
Pariſh clerk no- ANY order was drawn up ſpecially for the opinion of the 


minated by the 4 
parſon is in for Court; and the queſtion was, Whether one ap- 


life, and gains pointed clerk of the pariſh by the parſon, and executing 


2 go: t office for a year, ſhould gain a legal ſettlement within 
$94. 1 Se. 3 4 V. & M., of which the words are, viz. Hall exe- 
12. Shaw, P. L. cute any annual office or charge! For it was objected, that 
223: 5.0: St this was not an annual office, Mr. Lechmere contra: The 
intent of the act way, that nq office. under an annual one 
mould gain a ſettlement, and, majwus continet in ſe minus. 

On the general nomination: to the office of pariſh-clerk he 
r Powell, J. His being put in by the parſoy 

makes no difference, no more than where the conſtable is 

put in by the leet, and not by the pariſh it is more than 

3 annual office, he is not removeable, and has fees. Eyre, I. 


„ * &#* 


: fice at will, for a man cannot have an office at will with- 
Str. 942. 


Powers, " Cee 


c 1 Mod. 318. 
6 Co. 33. 8 Co. 
20. 4 Co. 70. 
S. C. 5 Mod. 
244, 245, 378, 
8 > 2 c. Vide 6 Mod. 
1. Winter ver/#s Lovedore. 20. Caſes B. R. 
| | 925 147. Holt 414. 
Mich. 9 Will, 3. B. R. 1 Ld. Raym. 267. 8. C. Comyns 
8 37. S. C. . . 
1 | ejeAment a ſpecial verdict was found, That G. P. Power — demiſe 
was ſeiſed of the manor of M., and on the marriage an] ene fnset 


of his ſon, ſettled the ſaid nianor to the uſe of himſelf for lands of the ma- 
life, remainder to his wife for life, remainder to his ſon nor. de 
in tail, with a proviſo, that he, ſhould have power during erceptlen. vide 
his life, and ſo the wife after him, to demiſe the premiſes Ray. 132. Pop. 
in poſſeſſion, for one, two, or three lives, or in reverſion = gut 222. 
for one, two, or three lives, or thirty years, or for any 2 Ler. 0, 129, 
: number of years determinable on one, two, or three lives, 150. 1 Lev. 1 50, 
ſo as ſuch demiſe be not of the demeſne lands. G. P. re- 15. ee 
citing that J. S. and his wife held a copyhold tenement 7 2 I& 
for life, demiſed the ſaid copyhold tenement to the leflee Comb. 371. 
for thirty years, to begin after the death, ſurrender, or 
forfeiture of J. S. and his wife; and the queſtion being, 
Whether this leaſe of a copyhold was purſuant to, and 
warranted by the power? it was held in this caſe by 
Holt, C. J. | 2 | 1 
rſt, That any leaſe, to commence in futuro, is in ſome 1 Lev. 168. 
ſenſe a leaſe in reverſion, as it is oppoſed to a leaſe in s «224 . 648 
5 381. 
poſſeſſion; but a leaſe within ſuch a power muſt be con- jf a man hath a 
ſtrued of a leaſe to commence in poſſeſſion after another power to make 
leaſe or intereſt already created before the reſervation of the —_— 
Py —_ 3 e gags Tr reverfiony 
power, and not after; and that a leaſe to commence after he cannot do 
any other leaſe, is properly a Teaſe in reverſion; but that boch. 
a leaſe for life, to commence after another leaſe in being, 
is a concurrent leaſe; becauſe a freehold cannot expect, 
but muſt commence in poſſeſſion preſently; however, this 
may be ſaid to be a leaſe in reverſion within ſuch powers. 
2dly, That G. P. might make a leaſe in reverſion abſolutely 
for thirty years, by virtue of this power, becauſe the limi- 
tations and reſtrictions are disjoined, and the latter part is 
carried on by way of enlargement of the power; to which 
Turton and Eyre agreed, Rokeby diſſentiente. | 
34dly, That this leaſe was void, becauſe it was of copy- [ 538 1* 
hold lands; for by a grant of the demeſnes the copyhoigs | 
will paſs; and by the ſame reaſon, by excepting the de- 
meſnes the copyholds are excepted; and the rather; be- 
4 4 | cauſe 


«44.7 
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Preſentation, Admiſſion, &c. 


eauſe the power is derived out of the inheritance, and 
the tenant at will by his leaſes might deſtroy the copyhold, 
which is unreaſonable; and if there were nothing elſe for 
the power to work upon in this caſe, he may by virtue 
thereof demiſe the rents and fervices. | — 


2. Lord Kilmurry contra Geery. 


Ne to bebe T was held, That if a man has power to charge land 


ade ie tum I with any ſum not exceeding the ſum of 3000 J. he 
of money, im- 4 . 

ports intereſt may Charge it with 3ooo/. and the intereſt beſides; for 
thereof _ the intention is to charge the premiſes with 3000 J. prin- 
bo are pr We cipal money, and that of courfe carries intereſt, and none 
363, Kc. Eg would lend fuch ſum on ſuch fecurity, if the law were 
Ab. 341. p -· 4- ; L = | 8. 4 Tn 1 85 
c. V. II 2. ther wiſe (a) 

15. Hard. 398. f | | | 

- gs (a] Fide acc. 2 Wis. 591. 2 4th. 358. 
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Preſcription. 


Star verſus Rookeſby. - Mich. 9 Ann. B. R. 
Vide title Fences, vol. 1. page 335. 
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6 Co. 57. 


3 = 1h tutton, Induction, 
1 Leon. 230. > : 15 
2 And. 49. | | 


Cro. El. 518. 
3 Lev. 313. S. C. 


| 4 Mod. 134» 


Bs, 1024 - 1. Hele verſus the Biſhop of Exeter. 

$3. Nel. Lutw. I 5 

348 Carth. 311. ; LMich. 3 W. & M. B. R.] 

Holt 609. . = 1 | | 

Where the ordĩ- JN quare impedit the biſhop pleaded, That the church 

e 644} oy became vacant on the 15th day of April, and that the 

literatart, he Plaintiff preſented to him on the 19th day of May fol- 

muſt ſhewin lowing one Hodder; that he examined Hodder, and found 

os ow ular him perſonam minis ſufficien. in literaturd, ac ed ratione fore 
| 5 Co. 877 | N = perſenam | 


Preſentatior, Admiſſion, Se. 


perſonam inhabilem & minimè idoneam ad habend. beneficium 
cum curd. animarum; and therefore refuſed him on the 20th 
day of June, and gave the plaintiff notice; and becauſe 
no other was preſented within fix months after the avoid- 
ance, he collated the other defendant (the incumbent) 
-who was inſtituted. The incumbent pleaded to the ſame 
effect. The plaintiff replied, that Hodder, at the time 
of his preſentation, was vicar of another church; that 
he was home literatus, and in prieſt's orders; that he 
was licenſed to preach, and had celebrated divine ſervice 
many years, and was ſufficienter literatus to celebrate the 
ſame. There was a rejoinder and ſurrejoinder, (which 
were laid out of the caſe,) and thereupon a demurrer. 
Et per Cur., 1ſt, The ordinary muſt examine in conve- 
nient time, and after that refuſe in convenient time; if 
he does not, he is a diſturber by his delay. 2dly, If the 


ordinary refuſe, quia crimingſus, he need not give notice 


539 
58. 1 And. 189, 
190. 3 Leon. 
198, 199, c. 
Cro. El. 242. 
Hob. 296. 
Carth. 317. 
2 Lutw. 1094, 
&c. 2 Inſt. 
622. 


Ordinary may 
examine and re- 
fuſe ; but it 
muſt be in con- 
venient time. 


of his refuſal, for the crime is as much in the conuſance 


of the patron as of the biſhop, and in that caſe the lapſe 
ſhall incur from the avoidance ; but if he refuſe, quia illi- 
teratus, he muſt give perſonal notice, and the lapſe ſhall 
incur from the refuſal. 3 Cro. 119. 1 Lev. 31. Dy. 327. 

2 Ro. 364. 3dly, That the ordinary might well refuſe 
him now, as unfit for this cure, though he had been al- 
lowed for a former. Athly, It was not determined what 


learning was neceſſary. While the liturgy was in Latin, 
that language was undoubtedly neceſſary; now indeed the 


liturgy is in Engliſh. But it was obſerved that 13 liz. 
c. 12. requires a clerk ſhould be able to anſwer his ordi- 
nary, and give an account of his faith in Latin, according 
to the Articles. $thly, The Court held this pleading too 
general, becauſe it was not ſhewn what learning he was 
defeCtive in; whereas it ought to be certain, becauſe it is 


Muſt give notice 
of hie refuſal, if 
it be quia illite- 
ratus; ſecus if 
criminoſus, 
Vide Com. 359. 
2 Inſt. 632. 

i Burn. E. L. 
142. Cro. El. 


119. 


[549] 


traverſable; and if the clerk die, to be tried by a jury, and = Inft. 632. 


the king's courts to judge of it; and the law will the rather 
require a certainty, becauſe this anſwer is to diſable a man in 
his profeſſion, and prevent him of a freehold. Judgment 
was given for the plaintiff, which was reverſed upon a writ 
of error in parliament. [Parliament Caſes 88 to 104. 
This judgment reverſed in the Houſe of Lords. 


2. Dominus Rex & Domina Regina ver/us 
The Biſhop of London and Dr. Birch. 
{Mich. 7 Will. 3. B. R. 1 Ld. Raym. 23. 8. C.] 

N a quare impedit againſt the biſhop of London and Dr. 


Birch, for hindering to preſent to the pariſn- church of 
St. James's, the declaration ſet forth, That St. Martin's 


3 Lev. 314. 


S. C. 3 Lev. 
38a, &c. 4 Mod. 
190. 1 Show. 
501, 441, 493 
413. Comb. 
301. Holt 585. 


Where a new ad- 
vou ſon is created 
by ſtatute, it is 
ſubject to the 


iu the Fields being a great pariſh, an act of parliament fame rules of 
Vol. II. L | | 


Was 
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- pope preſented 
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law and prero- was made 1 Fac. 2. to take the pariſh of St. Jamet out of 


gatives of the it, and make it a pariſh of itſelf with cure of ſouls, and 
"ne. Ca. Parl. Dr. Terniſen, who was then vicar of St. Martins, the 
170. Firſt rector; and appointing the patronage, after the death 
of Dr. Tenniſon, to the biſhop of London and his ſuc- 
ceſſors, and the Lord Fermyn and his heirs alternately : 
Virtute cujus Dr. Tenniſon was firſt rector, and being ſo, 
was afterwards made biſhop of Lincoln: whereupon it 
belonged to the king and queen to preſent by prerogative. 
To this the biſhop demurred. and Dr. B:irch pleaded the 
ſtatute of 25 H. 8. and that by virtue of the ſaid act, the 
archbiſhop of Canterbury gave Dr. Tenniſon a diſpenſation 
to hold this church in commendam ; which the king con- 
firmed, from the 22d day of October till the iſt of July 
following, &c. To this the attorney-general demurred. 
1ſt, It was objected for the defendant that this preroga- 
Vide Vauge 18. tive was unreaſonable; but the Court anſwered, that ſince 
— _ Bl. the king made the church void, it was no hard matter 
3 Will. 221. that he ſhould be allowed to fill it; and the patron was 
| not much hurt, for it was only one life exchanged for an- 
other; and Sir Gi/es Eyre held, that if a parſon be pro- 
moted to be a biſhop, the church was void by the common 
law; but the reaſon of it was not from the incompati- 
bility, becauſe originally the biſhop was incumbent of the 
whole dioceſe, and ſerved the cure by others: and the 
Court did admit that the Crown did not anciently exer- 
ciſe this prerogative, but the pope did by uſurpation; and 
2 Wilf. 182. that notwithſtanding the ſtatute of proviſors, 25 E. 3. the 
Before che Re- pope would collate if the incumbent was made a biſhop, 
formation the 4 E. 3, 5. Owen 144. Then 7 H. J. c. 8. was made 
upon promotion againſt proviſions; but notwithſtanding that the pope 
of the incum- went on. Vide Cotton 458. Mo. 399. 3 Cre. 5, 6. Owen 
_ 144. Win. 94. 2 Cre. 691, Dy. 228., which was but a 
| ſudden opinion. | 7 
[ 541 ] 2dly, They held, That the king's turn was not ſerved 
ide Str. Ich. by the confirming the  commendam; for the diſpenſation 
_ __ Dyer Jas only to fave the avoidance, and the confirmation con- 
33- 4. be in k | | 5 5 
marg. tinued the poſſeſſion, but transferred no right. 
Hob. 280. f Co Zdly, This being a new patronage created by act of 
24. 1 Rep. 67. parliament, not in e before, which appoints a particular 
perſon to have the firſt turn after the next avoidance; it 
was objected, that nobody could ſay the king ſhould pre- 
ſent, when the act ſaid otherwiſe; and this was therefore 
a caſe exempt from the prerogative: But the Court held, 
that the act did not interfere with the prerogative. If an 
eſtate- tail is created by act of parliament, it is ſubject to 
ſuch bars as other lands intailed are. The wife ſhall be 
endowed of a new eſtate. Vide 8 Co. the Prince's Caſe ; 
a pari rate a new rectory ſhall be ſubject to the king's 


prerogative. 


4 | 4thly, 


: Principal and Acceſſary. 541 

Achly, It was objected, That this new church, as to 
Dr. Teunzſon, was a kind of donative, he coming in with- 
out inſtitution and induction, and that the preſentable - 
parſonage does not commence till after him, by the words 
of the Ratute 3 and that in caſe of a donative, the pro- 
motion of the incumbent does not make a ceſſion. 

| Sed Curia contra: For in point of eſtate, the right of 
preſentation commences by the paſſing of the act imme- 
diately ; but in point of intereſt, not till the avoidance, 
Vide 3 Cro. 323. 10 Co. 107. 4 Mod. 190. Show, 164. 
3 Lev, 352. 8. C. thy 


3. Ladd verſus Widdows. 
 [Mich, 1 Ann. B. R.] 


U PON a motion by ſerjeant Selby for a new trial in Preſentation may 
a quare impedit, wherein the point in iſſue was, Whe- det) impro- 
ther the church was donative or preſentative ? evidence 1 Gansttbe. Hole 

was 2 of ſeveral preſentations; and the Court, 259. 8. C. 
viz. Holt, C. J. and Powell, J. held, That though a pre- Bek, 205: 
ſentation might deſtroy an impropriation, yet it could not 2 Cro. 63. "I 
deſtroy a donative, becauſe the creation thereof was by Lit. 344- n. 
letters patent, whereby land is ſettled to the parſon and * 9342-1. 50- 


his ſucceſſors, and he to come in by donation. 
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- Principal and Acceſſary, 


[542] 
Vide 1 Lev. 204. 
Hale's P. C. 275 
to 225. Hawk. 
P. C. 310, 311, 
„ 


1. Domina Regina ver/us Naſh. 
(Mich. 1 Ann. B. R. 2 Ld. Raym. 989. S. C. not S. P. 


U PON a conviction of deer-ſtealing by juſtices of Who is an alder 
peace, on the late ſtatute, the queſtion was, Whe- RR 
ther one not preſent, but procuring, adviſing, and abet- yithin 4 &4 
ting, by lending his gun, dog, &. before the fact, ſhonld W. & M. c. 19. 
be ſaid 2 be aiding and abetting therein? Holt, C. J. in- _ 3 
clined, 1ſt, That he was not within the words, not being vide Cro. Car. 
actually preſent at the fact, becauſg the ſtatute is to be 340. 
conſtrued ſtrictly, for that it takes away the privilege of a 
better trial, viz. per pares. 2dly, Becauſe it adds a farther 
penalty to what was an offence before. He ſaid there 
r might 


1 542 Principal and Accefſary. 


might be an aiding and abetting before the fact, wiz. by 

advice, &c., or in the fact, by being preſent; or after the 

fact, by abetting the party. Vide 2 Co. Ent. 56. 

The other judges held aiders in the fact would be princi- 

pals, and then aiders and abettors would mean nothing. 

uod Holt negavit, ſaying, All that are preſent may be 

ſaid to be principals as to an action of treſpaſs, but not as 

to the penalty of this ſtatute: And this diverſity is appa- 

rent in other caſes, for one aiding and aſſiſting upon the 

| ſtatute of ſtabbing ſhall have his clergy, whereas a princi- 

Vide Kely. 52, pal ſhall not; ſo in the caſe where two went to break a 

$3+ 1 And. 116. houſe, one broke it and entered, the other ſtood upon the 
ladder and received the goods; he that ſtood upon the lad- 

der ſhall have his clergy, aud the other ſhall not, being a 

principal (a). | | 


(a) Quære, if the laſt point is not caſe in Cro. Car. 473. having the cir- 
placed here by miſtake ; for at the end cumſtances above ſuppoſed in an in- 
of the report of the next caſe, Q, and dictment on the fat. 39 El. c. 15. , 
Whiſtler, in Ld. Raymond, there is a againit ſhoplifting, ' fx 407 
reference made by Holt, Ch. J., to a e a0 


wn N - =_ =_ \ 
Nr Nen " 7 = - 2 4 * 
1 0 = * N N = by T3 2 N 5 3 n - 
- . 5 P o l —_— — p —_— = = . _ = A 2 
8 81 : - p : = 5 1 3 0 Oe” 
— 1 — I * * 8 * 2. — — e <a 
© * — * 2 N I 4 o—_— — a" mu TY _ * STIR. — 
12 * er ONT NIN be 5 TOES 54 2 . = f\ N 1 N 
ERA PIERO . a - 1 * YES Eu ys "OT, an EPR \ by p * — 
Ss 4, vg 88 ERR 2 28 . 1 PC , . * 0 fr 7 AG « ai w- 5 — * — 
— AS * . eh * 72 S I bs * E abi. Ve ts * TEES 
þ — T - - — VEL — . = ys r 2 
& 4 , * * ns r 9 RI — - 4 2 . a Fo 9 hs” bo r * 2 
5 . p 8 PN ads. „ 1 ers . —— 
. * 288 PE Ee e eee 2 F wells. +. WES. a — 
— * — — — — rr * Se Wen — E — * * 8 7 "7 Bag 4 
. Dr — — warheads — — 4 oe 
EE ES .. Re i ore EE I * — 5 85 «2 


he Got 
* o = x4 "0 2 2 
+ Wd + 
2 dk - 
I FI Co ann Id Os * 
— —— 
ö R 4 
Sea; — 
woes eee Saba In 


2. Domina Regina verſus Whiſtler. 
[Hill. Ann. B. R. 2 Ld. Raym. 842. S. C.] 


Where ſtatute R O LF and others were convicted of deer-ſtealing 

re —— upon 3 4. M. c. 10., and that Vhiſtler was 
(properly) are illicite & injuſte auxilians & qfſiſtens prefat. Rolfe, Sc. in il- 
within it, though Jzcita & injuſta venatione & occiſione dame præd., viz. perſua- 
er Ee dendo & incitando prefat. Role to kill the ſame deer, and 
it makes a parti- lending dogs to hunt and kill, and horſes to carry away the 
eular fact more ſaid deer, contra formam flatuti; and whether this was an 
_ — Ad. aiding and affilting within the ſtatute, was the queſtion. 
25. Holt 215. Powel, Powys, and Gould, Juſtices, held that it was; but 
L 543 ] Holt, C. J. contra, held, that the conviction ought to be 
quaſhed; for that where a ſtatute makes that felony, which 

was not ſo at common law, aiders and abettors, according 

to the notion of the common law, are within the ſtatute, 

though not expreſſed; but where an offence at common 

law is only made more penal, aiders and abettors are not 
to be underſtood of ſuch as aid before and after the fact, 

but ſuch as are preſent only: Theſe were only acceſſaries 

- | at common law, and are not within the act. Vide 1 Cre. 
IE, 285 474+ Dal. 11, 22. Poſiea, in the ſame caſe, Holt, C. J. 
| ſaid, he held the ſame diverſity, with this farther, that 

this is to be underſtood when an offence at common law is 

made more penal by a particular deſcription of the faQ, 
Vide 1 Salk. and not under a general denomination of the crime; as if 
*, 132, this ſtatute had enacted theſe penalties on them as treſ- 
| paſſers, 


P IB TIES SRI SANE oa >. ages 
pf 82 CO [F: ; 


Privilege of Petſons, Dn 543 


paſſers, as it is done by the ſtatute de malefaForibus in par- 
cis. Vide 1 And. 116. Hale 515 216. | £ | 


* 


197, 641, and 
5 1466. 1 Sid. 
| 319. 2 Sid. 
164. 1 Vent. 
137. Cro. El. i 
138. 


| Privilege of Per ſons, | = jt: 263 


1. Kirkham ver/us Wheely. 
[Trin. 7 Will. 3. B. R. 1 Ld. Raym. 27. S. C. 


| T O an action gui tam, the defendant pleaded that he * the ju- 
Vas an attorney of the court of Common Pleas, and woes Ad 
that attornies de C. B. were not ſuable elſewhere. To this enough. Ante 


| intiff demurred, 1ſt, Becauſe the plea is only in the 30. S. C. Comb. 
the plaintiff - ca, 2 P phony; the 319. 3 Salk. 282. 


pais, but a matter of law of which we take notice; and diction. * 5 
venit & dicit, or dicit only, is a ſufficient defence in this Prox. caſum. 


2. Stephens ver/us Arthur. [ 544 ] 
| | Vide prox. ca- 
[Bodem Termino.) fora ante. 


THE defendant pleaded to the juriſdiction thus, viz. Defence. 4 Lev. 
Et idem Arthurus in propria perſona ſua dicit, that he is 182. We 

a Clerk to a prothonotary of the Common Pleas; and it was 7? — 2 

objeCted, * he did not ſay venit & dicit, Et per Cur. — 

Venit is no part of the plea, but dicit begins the plea; dicit 

alone ſhews him to be in court, and here it appears he is 

in cuſtodia. Lk EF | 


3. Lane verſus Saltmarſh. 
(Hill. 8 Will. 3. B. R.] 


AN attorney de C. B. being ſued by bill in B. R., Bux- 1 Wilſon 306. 


ton moved he might be diſcharged. Denied per Cur. ; = a 80. oo 


for let him plead his privilege. * Ld. Raym. 1567. 2 Bl, Rep. 108 5 
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544 5 Privilege ot Perfons. 


4. Brown's Caſe. 
(Hill. 9 Will. z. B. R.] 


Philzere, &c. A Philizer de B. R. was arreſted per breve, but diſ- 
99 charged on common bail; for he ought to be ſued 
me eh 54 by bill, as præſem in Curia. Per Cur., abſente Holt, 
642, 2466, C. J. (a)) 1 5 e | 
oe . | 
(a) The officers of the Common there by original writ, Baker v. Swin- 
Pleas have not the privilege of being den, Ld. . 399: 3 Call. 283. 
ſued there &y Sill, as attornies have; 1 Barnes 280. 2 Cromp. Pr. 135. 
but have the privilege of being ſued | | | 


5. Branthwait verſus Blackerby & al. 
(kun. gWill. 3. B. K.! 


For a joint cauſe II a man hath a joint cauſe of action againſt two, one 
of actien againſt I an attorney, and the other not, he muſt arreſt both, 
1 and declare againſt them as in cuſtody. A bill cannot be 
both muſt be filed againſt a perſon privileged in vacation (6), for then he 
arreſted. Vide ig not preſent in court; and as to the vacation, it begins 


— 22 5 the laſt day of the term, as ſoon as the court riſes. (Vide 


S.C. 1 Vent. 2 Lev. 129. 1 Vent. 298.) 

29% . Note ; The bill muſt be filed, though the attorney agrees 
to appear and diſpenſe with it; but it may in ſuch caſe be 

filed afterwards. Poſch, 9 Will. 3. B. R. Robert's 


caſe. 


(5) In Waghorne v. Fields, 5 T. R. the vacation. Vide Comerford v. Price, 
174. it was decided that a bill may in Doug. 312. Lane v. M beate, ibid. 3 13. 
all caſes be filed againſt an attorney in . 84. | 8 


6. Anonymous. 
[Hill. 2 Ann. B. R.] 


Privilege eundo 2 Came to confeſs an indictment, and the Court held, 


e e that he had no privilege, cundb & redeundo, becauſe 
— 8 there was no proceſs againſt — (c). . 
Andrews 275. 5 NE. | 


(e) In Meekins v. Smith, H. Bl. 636. compelled to attend by proceſs or not, 
the Court of Common Pleas laid down (in which number bail are included,) 
this general rule, vix. that all perſons are entitled to privilege from arreſt 
who have relation to a ſuit which calls eundo et redeundo, provided they come 
for their attendance, whether they are Gona fide, | | 


Privilege of Perſons, 846 


7. Dillon verſus Harper. | e 5 2 
| | | | | 328, 
{Trin. 2 Ann. B. R. 2 Ld. Raym. 898. S. C.] | 


106. 


| AN attorney de C. B. being ſued in B. R., pleaded his Where privilege 

A privilege; to which it was demurred ſpecially, for D 
not concluding his plea with a pręfert of a writ of privi- writ, his being 

lege, teſtifying his being an attorney, Sc. Et per Holt, *nattorney can- 

C. J. The difference is, if privilege of an attorney be 1 

pleaded with a writ, the defendant cannot be denied to be withque. | 

an attorney; if without, he may, and then a certiorari | 

be awarded to certify whether he be an attorney, or Skin. 32. 


"ab 


8. Scawen ver/us Garret. 
Tin. 4 Anu. B. R. 2 Ld. Raym. 1172. S. C.] . 


A 


T O an action in B. R. the defendant pleaded, that Plea of privilege 
he was an attorney at the Common Pleas, On 8 2 1 
demurrer Mr. Ward objected, that he ought to pro- ka peg 
duce his writ, and conclude with a prout pate? per recor- under ſeal, nor a 
dum ; and alſo that he laid no venue, alleging no place F345 por where 
where he was attorney, nor where the court of Common Vide x nad. 
Pleas fits. Et per Cur., viz. Holt, C. J., to which the reſt 67. Fareſl. g7. 
aſſented, An attorney may plead privilege with a profert of 2 — 
his writ, if he will; or with an exemplification of the re- 1 Salk. 6. Holt 
cord of his admiſſion; or he may plead it as he does here, 557-5. C. Lilly 
and it is well enough, for ſo are the precedents, and the 3 
plaintifF- may reply nul tiel record. Vide 1 Brown. 2 Thom. 4. 
Ci 570. Breuia judicialia 169, 172., cited per Broderick. 
rdly, There was no need of a venus to try where he was 
attorney, for it being a matter concerning his perſon, was 
_ triable where the writ is brought: So in treſpaſs, if the de- 
fendant pleads for villain regardant, and the plaintiff replies 
frank-home, it muſt be tried where the writ is brought. As 
to the 3d, he wondered how that ever came to be allow- 
ed; for that this Court ſends writs to the Chief Juſtice of 
the Common Pleas by that name: And unleſs where this 
is held to be part of the deſcription of a record, it can ne- 
ver be neceſſary (a), EY. 


Privilege of Furors, Raym. 1 13, 144. 1 Lev. 1 50. 
Privilege of the King's Servants, '&c. Raym. 152, 180, 
| Lev. 233, 265. DEI 


p ( a) An attorney has privilege of longs, Toliffe v. Lang ſfan. 1 Ld, Raym. 

fuing a member of the univerſity in 342" Where an attorney of one Court 
the | ek to which the attorney _ ues an attorney of another by attach- 
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545 K 


- $50. pl. 12. 


cauſe ſhall be preferred, Danſer v. Ber- 
ryman, 2 Bl. 1325. but ſuing by ori- 
ginal is a waiver of privilege, Hether- 
ington v. Lowth, 2 Str. 837. Where 
both plaintiff and defendant are attor- 


nies of the ſame Court, the ſuit muſt 


be by bill, and not attachment, Ra- - 


cliffe v. Beſley, 2 Str. 1141. If both 


parties are attornies of B, R. privilege 
will be allowed, cus if the plaintiff 
belongs to C. B. and defendant to 
B. R., Shorter v. Packhurſt, 1 Bl. 19. 
An attorney has no privilege againſt 


the Court of Conſcience in Loxdon, - 


Privilege of Place. 


ment, the Court firſt poſſeſſed of the 


Silk v. Rennett, 3 Bur. 1583. fects 2s 
to the County Court of Midalgſex, 


 Wiltfhire v. Lloyd, Dang 380. An at- 


torney of B. R. being ſued as an attor- 
ney of C. B., and lying by was held to 
waive his privilege, Hern v. Hoauard, 


1 Bl, 231. A ca. ſa. for coſts, re- 


- turnable on a general return, held good 


againſt an attorney who had ſued by 
attachment of privilege, and was non- 
ſuited. Perrott v. Hele, 3 Will. 58. 
Plea of privilege as an attorney ought 
to conclude to the record, Fofter v. 
Cole, 1 Str. 114. e e 


6— — mt — 


[ 546] 


Privilege of Place, 


* 


Exchequer. 
6 Mod. 305 


* iv 3 2 


51 


| Privilege of the P ER Walter, Chief Baron. The cauſes of privilege in 
the Exchequer are, iſt, If one be informer for the 


Ante 511. Poſt king. 2dly, If one be accountant to the king.  3dly, If 


> Lutw. 46. 


Andrews 45 


* 


31 H. 6. 10. 22 H. 6. 19. 6. 
A vrit was delivered to the barons of the Exchequer in 


Superſedeas to a 
ſuit in the Ex- 


one be debtor to the king. Athly, Where one is an officer 

2 Wilſon 228. of the court, or attends an officer of the court. Always 
And where the plaintiff is privileged, the ſuit is by guo minus: 
where the defendant is privileged, the ſuit is by bill. 


chequer, dum OPEN court, commanding them to ſtay a ſuit between 
modo non tangit Filſon and Reokes, by dummode non tangit nas vel, &c., and 
nos. the writ was diſallowed, for that the defendant might 
have pleaded that matter to the juriſdiction of the Court. 
It was admitted, that there is ſuch a writ in the Regiſter, 
but there are ſeveral writs there which no uſage or prece- 
dent does warrant, of which this is one. Et per Walter, 
Chief Baron, Where one entitled to the privilege of this 
court is ſued in C. B., this Court ſends a /uper/edeas ; but 
if it be in B. R. they do not ſend a ſuperſedeas, for that 
would be to ſuperſede the king; but the practice is, to 
ſend up the writ-book by the puiſne baron, and demand 
privilege. Trin. 3 Car. In Scac. | „ 


Privilege of the King's Palace, Sc. 


Vide 6 Mod. 73 to 


76. 1 Mod. 76. 1 Sid. 211, 1 Lev. 106. 1 Vent. 169. 
2 Mod. 181. 3 Inſt. 141. Pryn's 4 Inſt. 18, 19. Philipp's 


\ 


Regale Neceſſarium, chap. 1 & 3. 1 Hawk. cap. 21. 


(63073 


prohibition and Conſultation, 


1. Shotter vers Friend. 
 . [Hill, 1 W. & M. B. R. Rot. 39 


AN executor being ſued for a legacy in the Spiritual 
21 Court, pleaded payment, and offered to prove it by 
one witneſs, which the judge refuſed, and gave ſentence 
againſt him. Upon this matter ſuggeſted, a prohibition 
was moved for. Et per Cur. 1ſt, Where the Eccleſiaſ- 


_ tical Court proceed in a matter merely ſpiritual, if they 


4 


proceed in their own manner, thoygh that is different 
from the common law, no prohibition lies; as in probate 
of wills; there, if they refuſe one witneſs, no prohibition 
lies. Noy 12. 2 Ro. 300. 2dly, Where they have conu- 
ſance of the original matter, and an incident happens 
which is of temporal conuſance, or triable by the common 


law, they ſhall try the incident, but muſt try it as the 
common law would : Thus in a ſuit for tithes or for a le- 
gacy, if the defendant pleads a releaſe or payment, or in a 


ſuit to prove a will, if the defendant pleads a reyocation, 
1 Ro. Rep. 12. 2 Ro. Rep. 42, Yelv. 92. So in the caſe 


at bar, they ſhall try the matter of payment or no pay- 


ment, but then they muſt admit ſuch proof as the com- 
mon law would, or otherwiſe they reject the cauſe them- 
ſelves, and ought to be prohibited. 3dly, A bare ſug- 
geſtion, that the defendant has but one witneſs, and that 
they take exceptions to his credit and reputation, 1s no 
cauſe of prohibition ; for if they admit the proof of one 


witneſs, whether he be a credible witneſs, or not, they 


Hob. 300, © 

3 Bulſt = P 
S. C. 1 Show. 
138, 172. Vide 
Raym. 123, 189, 
191, 219, Cro. 
El. 88, 666, 
Carth. 142. 

3 Mod. 283. 
Comb. 160. 
Holt 612. 


Prohibition to a 
ſuit for a legacy, 
for 9 — ” 
proof of payment 
by one witneſs. 
Latch. 117. Moor 
Caf. 568. Other- 
wiſe in probate 
of wills. 1 Lev. 
164, 180. 
2 Lev. 64. 
Temporal inci- 
dent muſt be 
tried according 
to rule of the 
common law. 
Vide poſt pl. 11. 

Mode 283. 

e. 6 Mod. 
Cowp. 424. 
2 Rol. 305. 
655+ 1 Vent. 
291. 


ſhall judge, and the party has no remedy but by appeal. Vide Doug. 376. 


Athly, That it is not too late to come for a prohibition (363-) 2 T. R. 


after ſentence; for the ſentence in this caſe is the griev- 


8 


ance. Conſultation denied. 


2. Inter Starky and The Churchwardens of 


Watlington in Suſſex. 
[Trin, 4 W. & M. B. R.] 


UI T in the Spiritual Court for taking away two bells Prohibition to 
out of the ſteeple, and a prohibition was granted; oy ao _ | 

for the churchwarden is a corporation, and the property = taking bells. 

is in him, and he may bring trover at common law. See 6 Mod. 11, 


, 12,25, and 70, 
424, 1371. 1 Salk. 34, 35. 4 T. R. 357. 2 Inſt. 492. Kol. 57. 


Prohibition and Conſultation, 


* 
+ 


EVE fs = Wharton verſus Pits. 1 
[Trin, 4&5 W. & M.] 


Aut was in the Admiralty againſt the maſter and ſhip 
which lay in the Thames, for heedleſsly running over 
another ſhip, and the defendant there moved for a prohi- 
appear bition. The plaintiff informed the Court, that the de- 
fendant would not appear, ſo that he could have no re- 
>... medy at law; upon which the Court refuſed a prohibi- 
244- tion, unlefs the defendant would appear and give bail (a). 


« C0 47 
4 . 
a, 


beg 


te worſe Hicks, 


Prohibition PROHIBITION was moved for to the Eceleſiaſtical 
a yy oo 1 Court of Coventry, where a ſuit was againſt the plain- 
baſtardifiog iſſue. tiff for inceſt, in marrying his firſt wife's ſiſter, ſuggeſting 
x Salk..326 to that the faid ſecond wife was dead, and by his ſaid wife 
e 41, he had a ſon, to whom an eſtate was deſcended as heir to 
1075. 4 Mod. His mother, and that notwithſtanding that he had pleaded 
Aa. Carth. 271. this matter, they went on to annul the marriage and baſ- 
3 * tardize the iſſue. Et per Cur. A prohibition ſhall go as 
the marriage or baſtardizing the iſſue, but 


s © 


* 4 
35 
45 


S. C. 4 Mod. to annulling 
282. Comb. | roceed to punith the inceſt. 
288. üs B. R. they may proce e e 
35. Stiles 10. 2 Jon. 213 2 Vez. * 


F. Hawkin G . 
1043, 1053. | 1 A ; 2 
5 [Hill. 8 Will. 3. B. R.] 


Prohibition to a HI, Libelled in the Spiritual Court for calling him = 
5 ning * * knave, a knave, and a knave indeed ; and a prohibi- 
- 37. Pol, tion was granted, becauſe nothing was ſaid that could make 

692, 693. him liable to eccleſiaſtical cenſure. The ſtatute de cir- 

3 03, cumſpete agatis mentions only ſuch defamations as are 
5295 . puniſhable in the Spiritual Court; and for ſuch as the Spi- 
Godb.447- ritual Court cannot puniſh, the party ſhall not be liable 
2 Rol. 257- there: The reaſon why the laying violent hands upon a 
| clwergyman was there ſuable, was, becauſe the eek having 

| p . itum 


- | 


| Prohibition" and Co! 


| habitum bs tonſuram, which made him known, it was 8 e 
affront to the whole order. ie I | 


566. Gardner ver/us Booth. 
3 | I [Trin. 10 Will. 3. B. R.] 3 
W ERE, it doth appear in the libel, or by the pro- Prohibition n 
_VY | ceedings in the cauſe, that the conuſance of the be granted aſter” 
cauſe does not belong to the Spiritual Court, a prohibition r ber + | 
may be moved for and granted after ſentence; and this ſpiritus conu- * 
holds in all caſes but where one is ſued out of his dioceſe ; nee; other-. | 
for there, if he doth not take advantage of it before ſen- toe the di 
' tence, he ſhall not have a'prohibition after ſentence 3 ra- ceſe. Vide Fa- 
tio eft, becauſe the cauſe doth belong to the Spiritual wh 17s 543 
Court; and though it doth not belong to that Spiritual B. R. — An 
Court, it belongs to ſome other, and not to the king's rg 5 124 
ah? 1 i . | . ur. 81%, 
ND ge ny 5 £ For Srokifirions 
after ſentence, vide Fareſl. 13, 148. Winch. 8. 1 Show. x58, 172. 6 Mod, 252. 1 Sid. 65, 
| 632. N. B. 2 Lex. 230. Doug. 377. 5 ee He | | 37S * WF 


7. Biſhop of St, David's Caſs. Paſch. 11 Will. 3. 
B. R. Vide this Caſe, title Biſhops, Arch- 
- biſhops, &c. Part 1. page 134. 


8. Godfrey verſus Llewellin. 
[Trin, 11 Will. z. B. R.) . 8 


W HERE the matter ſuggeſted for a prohibition ap- Where matter of 
FY pears upon the face of the libel, we never inſiſt che ſuggeſtion 
upon an affidavit ; but unleſs it appear upon the face of _— p, oak 
the libel, or if you move for a prohibition as to more than is neceſſary. ' 
appears on the face of the libel to be out of their juriſdic- — * 
tion, you ought to have affidavit of the truth of your ſug- Ante FFT ga 
eſtion. Per Holt, C. J. & paſtea Trin. 12 Will, 3. B. R. 1 Lev. 263. 


mM | 8. C. Holt. 593+ 
70 2 Co. 45. Vide 4 Bur. 2040. Carth . 


9. Machin verſar Maultin. 
[ Mich. 11 Will. 3. B. R. 1 Ld, Raym. 452, 534. 8. C.] 


| IN a declaration in attachment ſur probibitian, the caſe H. ſubtracts | 
was, that the plaintiff lived in Nottingham within the 3 —_ 
7 - 


province of York, and there ſubtracted tithes, and then moves into an- 
| | removed 
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other, afterwards 
being found in 
the firſt, is there 
cited and ſued, 
and a conſulta- 


tion awarded. 


Subtraction of 
tithes local. 
Raym. 95 
Lutw. 1043, 
1057, 1062, 
19071. S. C. 
Mod. 450. N. 
utw. 335 
Carth. 276. 
3 Salk. go. 
Caſes B. R. 252. 
Vide Fitzg. 110. 


[559] 


Suit in the Ec- 
clefiaſtical Court 


againſt the vicar | 


of S. for not per- 
forming divine 
ſervice in the 
chapel of C., as 
bound by cuſ- 
tom, prohibition 
denied. S. C. 
Holt 596. 

Poſt. pl. 13. 


Fareſl. 88. 
6 Mod. 230. 
F. N. B. LO b. 


Prohibition and Conſultation, 
removed into Lincolnſhire within the province of Canter. 
bury : Afterwards he happened to go to York, and was 
ſued there in the Court of the Archbiſhop, for the ſubtrac- 


tion aforeſaid, and had a prohibition on 32 H. 8. c. g. for 
citing him out of his dioceſe. But at laſt, after debate, a 


. conſultation was awarded; for that the ſubtraction of 


tithes is local, and muſt be ſued before the ordinary of 
that place where the wrong was done; otherwiſe in caſes 
tranſitory, ubi forum ſeguitur reum. And as it was argued 
by the counſel, this is not citing out of his dioceſe within 
the ſtatute, becauſe the dioceſe where he lives has not a 


_ juriſdiction; and if he might not be cited in this caſe, 


the thing would be remedileſs and diſpuniſhable. Vide 
Godb. 191. 1 Ro. Rep. 328. 1 Cro. 97. 13 Co. 4. Winch, 
Entr, 570, 2 Ro. Rep. 448. 3 Med. 211. 2 Brown. 12, 28, 


10. Jones verſus Stone. 
[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 578. 8. C.] 


AVID Jenes, the vicar of N., was libelled againſt in 

the Spiritual Court, for that by cuſtom time out of 

mind the vicars of S. had by themſelves, or others, ſaid 
and performed divine ſervice in the chapel of Chawbury, 
for which there was ſuch a recompence; and that he ne- 
glected. The defendant came for a prohibition, and 
without traverſing this cuſtom, ſuggeſted that all cuſtoms 
were triable at common law: And Mr. Harcourt urged, 
that it was enough for a prohibition, that a cuſtom ap- 
peared to charge the vicar with a duty for which he was 
not liable of common right. Et per Holt, C. J. A parſon 
may be bound to an eccleſiaſtical duty by cuſtom, and 


when he is bound by cuſtom, the Spiritual Court may 


$9 him if he neglects that duty; the cuſtom might 
ave a reaſonable commencement by compoſition in the 
Spiritual Court, and begin by an eccleſiaſtical at: And a 
bare preſcription only is not a ſufficient ground for a pro- 
hibition, unleſs it concerns a layman z whereas here it is 
an eccleſiaſtical right, an eccleſiaſtical perſon, and an ec- 
clefiaſtical duty, and the preſcription not denied (a) ; not- 
withſtanding 2 If. 491. I never could get a prohibition 
to ſtay a ſuit in the Spiritual Court againſt a parſon for a 
penſion by preſcription. Vide 1 Vent. 3, 120, 265. 


(a) R. ace. Daten v. Roben, H. Bl. 190, 


Prohibition arid Contultation. 
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11. Sir Baſil Firebraſs's Caſe. 
7 Was chief ranger of Enfield Chaſe, and now a bill Prohibition 


* was exhibited againſt him in the Chancery of the 

. deer he had killed, and what 
e had felled and cut down, and by 
what warrant, and to ſhew cauſe why his patent ſhould 
And to this ſuit a prohibition was 4 Leon. Caf. 


dutchy for a diſcovery 0 
timber, wood, Oe. 


not be repealed. 


granted niſi; for he ſhall not be obliged to anſwer upon 
bis oath, what is to make him forfeit his place, but it 
ought to be proved againſt him (a). | 


(a) A defendant may be —— 

from making a diſcovery which may 
ſubject him to any penalty or forfeiture, 
or any thing in the nature of a forfeit- 


ure, by demurrer, if the matter is appa- 


rent on the bill; or by plea, if it ariſes 
from extrinkc circumſtances: As when, 
on an inſurance of goods to a foreign 
port, the bill prays diſcovery whether 
the goods did not conſiſt of wool, which 


it is penal to export to ſuch port, Dim- 


calf v. Blake, 1 Atk. 52. So, whether 


goods were taken from the Indians by 


fraud, violence, or contrivance, E. J. 
| Comp. v. Campbell, 1 Lex. 246.; or 
whether a bond was uſurious, Earl 
of Suffolk v. Green, 1 At 450.; or 
whether the defendant, at the time of 
her intermarriage with A., was mar- 
ried to another perſon, 3 Bro. P. C. 
65. So where a purchaſe of land is 
charged to be made from a perſon out 
ol poſſeſſion, which is contrary to ſtat. 
32 Hen. 8. Sharp v. Carter, 3 Vnt. 

74. Whether the defendant procured 
ubornation of perjury, Baker v. Pritch- 
ard, 2 At. 387. Whether a purchaſe 
was made from a Papiſt, Smith v. Read, 
14th. 5 26. Harriſenv. Southcote, 1 Ath, 
528. 2 Yez. 389. Whether the party 
is an alien, on an information by the 
attorney-general, for lands in his poſ- 
ſeſſion, Attorney general v. Dupleſfs, 


cited 2 Vex. 494. ide Parker 144. 


Whether a perſon holds an office in 
truſt for the defendant, which would 
vacate the defendant's feat in parlia- 
ment, Hanęymuocd v. Selauin, 3 Ath. 276. 
Whether the defendant was married to 
A., and B. was her legitimate ſon by 


him, when ſhe pleads that ſhe had 


granted to a ſuit | 
in equity for diſ- 
covery of mat- 
ters to make the 
defendant forfeit 
his freehold. 


261. Vide ante 
pl. 2. Raym, 88, 
221. f 


been previouſly married to C., A. “s 


brother, in which caſe her marriage 
with A. would ſubject her to eccleſiaſ. 
tical puniſhment, Brown/word v. Za. 
awards, 2 Vez. 243, Whether the de- 
fendant, after being inſtituted to A., 
has been inſtituted to two other livings, 


which would cauſe an avoidance of 4. 


Boteler v. Allington, 3 Ath. 45 3. Whe- 
ther the defendant had married, ſo 
to incur the forfeiture of an eſtate or 
legacy, Monins v. Monins, 2 Ch, Rep. 
86. Wretteſley v. Bendiſh, 3 P. Wms. 
235. Chauncey v. Tahourden, 2 Ath. 
392. Chauncey v. Fenboulet, 2 Vex. 265. 
Or whether a tenant has aſſigned a 
leaſe, wherein there is a proviſo that 
it ſhall be void on aſſignment, Fare v. 
Alzee, 1 Eq. Ca. Ab. 77. 


A defendant was compelled to an- 


ſwer a bill to diſcover a conſpiracy 
or attempt to ſet up a child ſhe pre- 
tended to have by a perſon who kept 
and was deſirous to have a child by 
her, Cheboznd v. Lindan, 2 Vez 450. 
To diſcover whether he was tenant 


for life, though he pleaded that he 


had made a leaſe for the life of ano- 
ther, which would be a forfeiture, 
Weaver v. Earl of Meath, 2 Lex. 108. 
To diſcover whether he has a legiti- 
mate ſon, as it does not tend to diſ- 
cover whether he cohabited with any 
woman, Finch v. Finch, 2 Fes. 491. 
To diſcover a ſecond marriage, upon 
which an eſtate was limited over from 
the defendant, ſuch limitgtion not be- 
ing conſidered as a forfeiture, Lucas 

v. Evans, 3 Atk. 260. 
Defendants are bound by covenants 
not to plead or demur ta any diſco. 
; - ++" 
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v. Athyns, Com. 346. 1 Str. 168. % Maf. 157, 224. 


Nn 


* 


; 8 


r 


very, on account of its ſubjecting them who are intereſted therein, che diſco- 
to penalties or forfeitures, E. I. Comp. very muſt be made, 1 4 158. Vide 
i 


. 109 129, 
24. South Sea Comp. v. Bumſted, 1 Eq. 306. Parker 144. 1 Harr. Ch. Fr. 2th 
= ke wine is waived by a Can. Eg. B. 4. 


12. Earle vegfur Paine. 
2 [Mich, 12 Will. 3. B. R.] 


Treſpaſs in B.R. P AIN E. a cuſtom· houſe oſßcer, exhibited an inform- 
e ation of ſeizure of a hogſhead of wine belonging to 
Exchequer, an Mr. Earle, and ſeized for not ying cuſtom, - Earle ne- 

information of glected to come in and enter his claim in the Exchequer, 


ce. ech. but in the mean time treſpaſs in B. R. againſt 


Juer privilege, Paine. Upon motion the barons ordered the 353 


Vie ante 546. in the King's Bench ſhould be ſtayed, *® and the cauſe 


1 551] there removed into the Exchequer in the ſame ſtate and 


" forwardueſs : Earle was ſerved with the order, but not- 
_. withſtanding gave rules for pleadingz whereupon an at- 
tachment was iſſued by the Exchequer againſt him; where- 
© > . . upon he moved here for a prohibition to the Court of 


- * % * 


Vice Hard. 193. Exchequer. And a rule was made to hear counſel; on 


Bund. 34, 3 


4209. Parker the argument ſeveral precedents were cited, one in 19 H. 7. 
. 


Rat. 16. exactly like this. The Court took time to con- 
ſider of the precedents, and in the mean time the matter 
was compounded. Vide Reg. 187. 2 Inf. 55 1. 


13. Anonymous. 
(Hill. 12 Will. z. B. R.] 


enen, I N the biſhop of Winchefer's caſe, 2 Co. 45. it is held, 


not go for a mo- 


Jus br other fo. . that in a ſuit for tithes in the Spiritual Court, H. may 
reign matter, have a prohibition, ſuggeſting a preſcription or modus, be - 
3 fore or without pleading. But this ſeems not to be law, 
DA: 6 185 857 for 12 W. 3. B. R. a prohibition was moved for, ſuggeſt- 
ing a cuſtom, Sc. Et per Holt, C. J. and the Court, it 

was denied, unleſs they pleaded it below, becauſe perhaps 

they might admit the plea. Alſo 10 V. 3. B. R. it was 


— ENG ſaid by Holt, C. J. That if a modus be pleaded in the Spi- 


Temp. Had. ritual Court and admitted, no prohibition {hall go; but 


$7. Bunb. x7. if the queſtion be, whether a modus or no modus, a prohi- 
Sure 878. bition ſhall go, and ſo is the law, viz. wherever the mat- 
ter which you ſuggeſt for a prohibition is foreign to the 
libel, you muſt plead it below, before you can have a pro- 
hibition; otherwiſe where the cauſe of prohibition ap- 

pears on the face of the libel, | | 


p WC _ gal r 
1 , _—_ 1 r J 
ES $75.9 4 „5 
; » * — * 48. 
prohibition and Confultation, | Eo 
. 2 F ; I - 
5 * * 0 


14. Jacob vepfur Dallow. 5 8 = 5.0. e TO 


| 0 2.30» 
{Paſch. I Ann. B. R. 2 Ld. Raym. 755. 6.0 ¶ĩę 1 


TI HE 3 declared in a prohibi tion, ſetting! forth kl. having a pre- 


riptive right in the plaintiff and thoſe whoſe ſeriptide right to 


a ſeat in a church, 


eſtate he Ar &c. to a ſeat in the church, and that the and being dif- 
defendant ſurmiſing a uſage time out of mind, had libelled turbed, may ſue 
againſt him in the Spiritual Court, for diſturbing him in robe eee 
fitting there, and ſhews that he had denied the uſage in his poſleſlion 


the Spiritual Court, and the judge had refuſed to allow . Vide 


his plea. The defendant — the plaintiff's preſerip-; 1 
tion, and pleaded his own uſage; 3 upon which there was 2 1 7 
a demurrer. Mr. Eyre urged, that though the plaintiff 

had by his demurrer confeſſed his preſcription to be falſe, 

and by conſequence that he had no right to the ſeat z yet 

the defendant grounding his libel below upon a cuſtom 

"which is not triable hand, he could not have a conſulta- 


tion. Vide Heil. 94. 78. 2 J. 3. Holt, C. J. _ Vide 1 Bur. 314 ny : A 
— not a title by preſcription, he 9 5 
[552]: 


That if the plaintiff h 
t not to iſturb the poſſeſſion of the eee and 
the ordinary hath conuſance of ſuch diſturbance, and 
may ſettle it according to uſage and poſſeſſion, unleſs there 
be a temporal preſcriptive title hurt by their ſentence; 
and the defendant might well ſue in the Eccleſiaſtical 
Court to have his poſſeſſion quieted, and might admit 
his preſcription to be tried there, as a eee does a 


modus or a * by * 
1.5. Galizard verſus Rigault, 8.0. Farſl.78, 
| | | 88 a 79, &c. Holt 
(Mich. 1 Ann. B. R. 2 Ld. Raym. 80g. S. C. 597 80. 


1 ICTMENT was for aſſaulting, beating, wound- Prohibition to a 
ing, and endeayouring to raviſh the wife of B., upon fuit againft H. 
which the party was convicted, and afterwards the huſ- root wang 
» 

band brought an action of treſpaſs for the ſame cauſe; E. having 
and now the party being alſo libelled againſt in the Spi- been convied 
ritual Court for the ſame fact, viz. for ſoliciting her chil. 2 ee ee 
tity, moved for a prohibiticn to the proceedings in the intent to raviik. 
Spiritual Court; and it was urged for the juriſdiction of 2 L.. £3: 
the Spiritual Court, that they may puniſh for the ſolicita- 

tion and incontinence, and that this ſuit was pro /alute 

anime, the other for fine and damages. Sed per Cur., A 

prohibition was granted; for it being an attempt and ſoli- 

Citation to incontinence, coupled with force and violence, 

it does by reaſon of the force, which is temporal, become 


a temporal crime in tete, as if one ſay, Thou art a whore 
and 
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552 Prohibition and Conſultation. 
Palm. 379 and a thief, or Thou keepeft a bawdy-houſe, which are tem- 
T a 692, 893: poral matters, the party ſhall not proceed in the Spiritual 
1 Iod. zi. Court; whereas, if it were only, Thou art a whore, a 
2 Keb. 539. libel lies in the Spiritual Court. So if it be ſaid of a 
| 3 z. Woman that ſhe is a bawd only, and not that ſhe keeps a 
x Sid. 438. bawdy-houſe (a). But per Holt, C. J. If one commit 
AAudultery, and the hufband bring aſſault and battery, this 
ſhall not hinder the Spiritual Court, for it is a criminal 
proceeding there, and no indictment lies at common law 
for adultery (b).' 1 Roll. Abr. 295. 2 Inf. 488. 


(a) R. acc. Sir. 1100. civilians ; but that the prohibition 
(5) It appears by the report in Ld. ſtood, upon difcovering a defect in the 
Raymond, that the chancellor conſent- pleadings. | 
ed to allow a further argument by | 


16. Partridge's Coe. 
[Mich. 1 Ann. B. R.] 


Teenies to A Prohibition was prayed to the Spiritual Court to ſtay 
1 | the probate of a will, which contained a deviſe of 


| goods, upon ſug. lands and ſeveral legacies, ſuggeſting this matter, and 


gettion of nou that the teſtator war non compos ; and the Marquis of 
. Winchefter's caſe, 6 Co. 23. was relied upon: But the 
Cro. Car. 396, Court denied that caſe; and ſaid, that the ſtatute of H. 8. 
6 zs. never intended to leſſen the juriſdiction of the Eccleſiaſ- 
"31 tical Court as to the probate of wills. And to grant a 
prohibition might be mconvenient, for without probate 

[ $53 ] the executor cannot ſue for debts, which by this means 
2 may be loſt, and the will unperformed. As for granting 

it guoad, the land, it would be vain, (Yite 2 Ro. 315. 

1 Sid. 141. this was the practice heretofore,) becauſe it is 

no evidence either pro or con in any court of law, but a 

proceeding coram non fudice: yet it is good as to the 

goods (a). | . | 


(a) In Montgomery v. Clark, 2 Ati. conſideration, and find out a proper 
379. Lord Chancellor Hardwicke ſaid remedy by the affiſtance of the legi- 
he had often thought it a very great ſlature. But as the law ſtands at pre- 
abſurdity that a will, which conſiſts ſent, it is not in the power of the Court 
both of real and perſonal eſtate, not- of Chancery to interpoſe, ſo as to ſtop 
withſtanding it has been ſet afide at the proceedings in the Eccleſiaſtical 
law for the inſanity of the teſtator, Court. The excluſive juriſdigtion of 
Mall ſtill be litigated upon paper de- the Eccleſiaſtical Court to decide upon 
poſitions only in the Eccleſiaſtical fraud in obtaining wills, or the ſanity 
Court, becauſe they have a juriſdic- of the teſtator, ſo far as relates to 


tion on account of the perſonal eſtate perſonal eſtate, appears in Archer v. 


diſpoſed of by it. He wiſhed gentle- 1%, 2 Fern. 8. Nelſon v. Olfeld, 
men of abilities would take this in- 2 Fern, 76. Kerrick v. Branſby, 3 Bro. 


convenience and abſurdity into their P. C. 358. Bennett v. Fade, 2 Atk. 324, 
Fo tad 


Prohibition and Conſultation, 


Vide Meadows v. Ducheſs of King /7on, 
Amb. 756. But if a probate is ob- 
tained by fraud, a. Court of Equity 
will decree the executors to be truſtees 
for the next of kin, or to conſent to a 


repeal of the probate by the Spiritual 
Court. Viae Tucker v. Phipps, cited 


in Barneſley v. Poxwell. 


The probate, if unrepealed, is con- 


_ clufive evidence of the goodneſs of the 


„ 


will upon an indictment for forgery, 


Rex, v. Vincent, Str. 481. Rex v. 
Rhodes, Str 703. With reſpect to 


the concluſive effect of a dire ſen- 


tence of a Court having competent 
Juriſdiction, vide Blackbam's Cale, 
1 Salt. 290., and the authorities there 
cited; and Baker v. Pritchard, 2 Atk. 


387. 


17. Matthews verſus Burdett. Hill. 1 Ann. s. C. ante 412. 
B. R. Vide this Caſe, title Juivenſities and * 


Schools. | 


1 8. Chambers verſus Sir John Jennings. 
(Hill. 1 Ann. B. R.] 


Suit by libel was in the 


words, viz. You a knight ? You a pitiful inconſiderable 


ſel{ow. 


ſhould not be a prohibition : Againſt which it was urged, 
that there would be no remedy in this caſe, if this was 
not allowed. Holt, C. J. doubted whether there was or 
could be any ſuch court; but ſaid a prohibition would lie 
to a pretended court; and after no one precedent could be 
found of ſuch a ſuit for words in the Court of Honour, 


the prohibition went abſolutely. 


S. 1 9 Farell. 
125. 


Court of Honour for theſe Prohibition to 


the Court of 
Honour. Vide 


And a rule was made to ſhew cauſe why there Lutw. 1053, 


10 54. Parlia- 

ment Caſes 58 

to 67. 1 Show. 

353. 1 Lev. 230. 

4 Mod. 128, 

1 Sid. 353+ 

1 Keb. 310,316, 

c. Hawke. g, 
10 Lutw. 1053. 


19. Anonymous. 
[Hill. 2 Ann. B. R.] 


PR OHIBITION lies for denying a copy of the Prohibition les 


libel to any Eccleſiaſtical Court: Nam jura HAcclgſiaſtica 


to the Spiritual 
Court in any 


ſunt limitata; and the party ought to know whether the ſuit for denying 
matter be within their juriſdiction, and how to anſwer. a copy of the 


I Ro. Rep. 337. Dighton's caſe. 


It was ſaid by Holt, C. J. that it was formerly held by all 
the judges of Eugland, that when there was a proceed- 
ing ex officio in the Eccleſiaſtical Court, they were not 
bound to give the party a copy of the articles; but the 


Et Mich. 2 Ann. B. R. libel, but not to 


Admiraity. 


See 6 Mod. 1 56, 
308. Hob, 79. 
213. 3 Bulft. 
51. Ante 548. 


law is otherwiſe : For in ſuch caſe, if they refuſe to give bl. 3. 1 Veat. 


a copy of the articles a prohibition ſhall go .qu9y/qze it be 


252%» I Rol. 
Rep. 


* 


given; and aocordingly a prohibition was granted per Hud. 304. 


Cur. 
Vor. II. 


Nota tamen Paſch. 11 W. z. B. R. Hall moved for a 
5 | 


prohibition 


44 i [ 

* 553 Þ Proof. 
. prohibition to the Admiralty for refuſing a copy of the 
fl libel ; and it was denied per Holt, C. J. Quia rn deins 
15 Hat. | | 5 8 | 
„ L 5 54] | 20. Foy verſus Liſter, 

Wt Vide 6 Mod. 1 | | th | 

15 261. Poſt. 656. [Trin. 4 Ann. B. R. 2 Ld. Raym. 1171. S. C.] 

„ Suggeſtion in ON a modus ſuggeſted to pay every tenth day's milk, 
* caſe of tithes : from April to November, ſkimmed and then made into 
14h Mende prove cheeſe, in lieu of all tithe of milk, a prohibition was 
v0 lendar months granted to try the modus, and ſettle the matter; and upon 
8 ſhe as ee 5 ſpeaking to the goodneſs of the modus, theſe caſes were 

1 Ear 208. Star, Cited. 3 Cro. 609. Med. gog. Latch. 226. 1 Ro. 649. 

14 2 E. 6. e. 13 N. 17. 648, 649. At laſt Mr. Eyre came and ſhewed, 
oh 1 that the prohibition was teſted the 29th day of Novem- 
| if B. R. 2060. ber, and that fix months, i. e. kalendar months (as they 
1 Holt 672. ought to be, Ney 30. Hob. 179. Litt. Rep. 19.) were. ex- 
Wi | pired the 25th day of May laſt, and therefore he moved 
4 | for a conſultation, 3 in all that time they had not 
— 1 proved their ſuggeſtion; and had it upon the ſtatute 
1 2 Ed. 6. And the Court agreed, that the ſtatute ex- 
1 tends to ſuits for ſmall as well as great tithes, and that 


bY 
* 
2 


the ſix months are to be computed from the teſte of the 
writ; and the caſe in Moore 573. wherein it is ſaid there 
muſt be fix months in term- time, was denied. For prov- 
ing ſuggeſtions, vide Co. Ent. 462, 463, 4. Conſultations 
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bs. for not proving them, vide A/bt. 444. Theſ. Breu. 80. 
3 Note; The entry in Afton is ill in the award of the 
. colts, for there ought to be a judgment. Yelv. 119. 
= 1 Brownl. 98. 
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Videtit. Evi- 


dence and Wit- 
neſles. x Salk. 


- Mow 
£ 8 r 
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r 8 2 

CAS n N A 
e S - 
of : * 
p l x 
F 


=_ 278, 281, 286. 
1 5 Bredon verſus Gill. 
bes : {Mich. 8 Will. 3. B. R. 1 Ld. Raym, 219. S. C. Entry, 
1 | 25 3 Ld. Raym. 179. | 1 
y Commiſſioners N an appeal from the commiſſioners of exciſe to the 
of appeals cannot commiſſioners of appeals, according to 12 Car. 2. 


piocced upon the 6 "Ne X . 
cepeſitions iaken © 23. the queſtion was, Whether the depoſitions of the 


7 witneſles, 


witneſſes, and their examination written down by the 
clerk of the commiſſioners of exciſe, ſhould be allowed 
to be read in evidence on this appeal? Or, Whether the 
witneſſes ſhould not be brought in again perſonally, and 
be examined viva voce? The commiſſioners of appeals 
thought the depoſitions ſufficient, and proceeded there- 
upon; and a prohibition was moved for, but denied at 
firſt, becauſe this had been the courſe ever fince the {ta- 
tute, and it was a ſummary proceeding : That it would 
occaſion trouble and delay to the revenue to bring in all 
the witneſſes again; and it was but proper the commiſ- 
ſioners of appeals ſhould have juſt the ſame evidence the 


| firſt commiſſioners had. So it is in an attaint, and the 


$535 
before commiſ- 
ſioners of exciſe, 
out muſt exa- 
mins the wit- 
nefles de novo, 
unleſs dead. See 
5 Mod. 9, 277, 
37 ts I» hw 
1 Chan. Caſ. 
73» 175, 236. 
2 Chan. Cal. 
260. 1 Salk. 
251, &c. 5 Mod. 
211, 386. 
6 Mod. 22 8. 
Comb, 414. 


law does not make viva voce evidence neceſſary, unleſs 


before a jury. 
dence: If it were not ſo in this caſe, they would be to 


try the matter de novo, inſtead of trying an appeal. Sed 
polen Paſch. 9g M. 3. B. R. mutata opinione, the Court held, 
That the commiſſioners of appeal ought to examine the 
witneſſes de novo on the appeal; that it was the intent 
of the act, and the commiſſioners had a power given 
for that purpoſe, to adminiſter oaths : That this was jult, 
becauſe the firſt ſentence might be by default, or the de- 
poſitions might miſrepreſent, or not repreſent the whole 
caſe; and that on appeals upon orders of juſtices, exa- 
mination is always de novo. And a prohibition was grant- 
ed; but Holt, C. J. ſaid, his private opinion was, that if 
the witneſſes were dead, they might uſe their depoſitions. 
Vide Fareſl. 129. The transfer-books of the Eaſt-India Com- 


pany allowed as evidence, Wc, 


In other cafes depoſitions may be evi- 


Vide Bur. 8. C. 
136. 3 T. R. 
707. 


Property. 


| Sutton ver/us Moody. 
Mich. 9 Will. 3. B. R. 1 Ld, Ray 


8.1 
E 


m. 2 50. S. C. Comyns 34. 


H E plaintiff brought treſpaſs for breaking his cloſe 
and hunting there, & centum cuniculos ſuos adtunc & 


ibidem invent. occidit, cepit, & aſporravit ; verdict was for 
the plaintiff, and entire damages: And it was objected in 
arrelt of judgment, that H. cannot have a property in 


M 2 


conies 


[556] 


Vide 7 Co. 17, 
b. Keiw. 39. 
4 Leon. Caſ. 
251. 2 Leon. 36. 
11 Co. 82. 


H. has the pro- 
perty of things 
feræ nature, 
killed in his own 
grounds. Vide 
11 Co. 17. bo 
Et poſt. 637, 
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356 Qiuantum Meruit, 


667. Cro Car. conies which are fere nature, unleſs on a ſpecial account; 


. E b. >4 
458 I. as if he has a warren of them, then he may ſay Duare 
5 Mod. 375- wWurrenam ſuam fregit, & cuniculos ſuos cepit. Vide 1 Cro, 


T- N 533. F. N. B. 87. Reg. 93. 6b. 1 Brownl. 167. Curia 
141, 145. Bolt che? For a warren is but a franchiſe to keep them; and 
6c8. Godb. 14 notwithſtanding that, the owner hus no more property in 
4 2 , the conies themſelves than any man that has them in his 
doo land; if H. ſtarts a hare in my cloſe, and kills her 
there, it is my hare; otherwiſe if he hunts her into the 

ground of a third perſon, then it is the hunter's. Judg- 


ment Pro quer. 


[557] Quantum Meruit. 


See 1 Salk. 330. 


Polit. 597. 

Ante 439. S | 6 2 40 
l 1. Snow verſus Firebraſs. 

{erent ce. Mich. 12 Will. 3. B. R. 1 Ld. Raym. 611. S. C.] 


Quantum meruit T HE plaintiff declared, that the defendant, in con- 
for meat, drink, fideration that the plaintiff had found him ſufficient 


&c. uncertain as | , . b 
to time, well. meat, drink, waſhing, and lodging, pro diverſis menſibus 
Caſes B. R 434. ultimo preteritis, promiſed to pay him as much as he ſhould 


S. C. Holt 609. qgferve, and averred that he deſerved ſo much. Upon 


nom afſumpfit pleaded, and verdict for the plaintiff, it was 
moved in arreſt of judgment, that the declaration was 
ſhort and uncertain as to the time or number of months. 
Sed per Halt, C. J. The incertainty as to the length of 
time, or number of months, can do no more harm than 
incertainty as to the things, which has been oſten ad- 
See 1 Show. judged not to vitiate. It is enough to aver how much he 


342. 2 Saund. - ed. 
3 Nelerred Judgment pro quer. 


2. Glover ver/us Rogers. 
[Paſch. 4 Ann. B. R. 2 Ld. Raym. 1155. 8.0.4 
LAINTIFF declared that the defendant, in con- 


Quantum omit- 


1 =—_ ſideration that the plaintiff's teſtator had tranſported 
Fs for him ſuch and ſuch merchandizes, promiſed to pay the 
plaintiff's teſtator zantas denar. ſummas pro tranſportation? 

merchandiz. prædict. rationabiliter habere meruſſſet, and avers 

that he deſerved ſo much. Upon won iet, verdict was 

for the plaiutiff, and judgment iu C. B. And now a * 

| | 3 


Quantum Meruit. $57 


— 


of error was brought thereupon in B. R. and objected that 
the word quantum was wanting, and it is not ſaid who had 
deſerved, and he avers he deſerved ſo much fer tranſport- 
ation of merchandizes. But the Court affirmed the judg- 


ment: Tantum is enough, viz, The defendant promiſed Vide 1 Salk. 26. 


him to pay him /o much he deſerved, and meruiſſet ſignifies * Nl 24. 
as much as ipſe meruiſſet, and there being but two perſons 
in the record, it could be nobody bur the tranſporter, and 
they muſt have been the ſame merchandize for which the 
romiſe was made, or otherwiſe' the plaintiff could not 
have had a verdict; which has cured the want of predi@. 


3- Moverley verſus Ley. L558) 


: | | | Vide Farell. 106. 
[Hill. 4 Ann. B. R. 2 Ld. Raym. 1223. S. C.] 


ASSUMPSIT, and declares quod cum the defend- To be taken ac- 
ant, in conſideration that the plaintiff would provide pace fans“ 

him meat and drink, promiſed to pay him as much as the parties. 
plaintiff habere meruit, and avers that he deſerved ſo much. | 
There were alſo other counts. Non aſſumpſit was pleaded, 

and verdict fer the plaintiff, and entire damages. Upon 

motion in arreſt of judgment it was objected, that meruit 

ſhould have been meruerit. The Court held at firſt, that 

this was not falſe Latin, but falſe ſenſe, which is not cured 

by a verdict; and though a daſh would help it, yet they 

could not by intendment ſupply a daſh, for that was to 

make another word. This was moved ſeveral times, and 


having reſted two terms, the Court gave judgment for the 1 BD 


plaintiff, ſaying, they muſt take the words of the decla- 
ration to be the very words of the promiſe, as if the words 
of the promiſe had been put in writing thus by the parties 
under their hands: in which cafe the Court ought not to 
purſue a grammatical ſenſe or conſtruction, which makes 
the promiſe void, but to conſtrue it ſo as to make the — _ 
parties mean ſomewhat, as it is plain they did, and that F 1 
was to pay tantum quantum habe re hieriterit. | 3 35. 3 


| 
| 
| 
| 


1 69 
K Impedit. 


to 1130. . | 
[ Vide title Preſentation. ] 


r. Berkely ver/us Hanſard. 
[Mich. 3 W. & M. B. R. Rot. 569.] 


In 8 N a quare impedit againſt A. and B. and the biſhop, A. 
ys — ee and B. made title, and the biſhop pleaded that he 
emptory- Co. claimed nothing but as ordinary. The biſhop died, A. 
Lit, 159%. came and ſurmiſed this upon the Toll, and prayed the 
of e e plaintiff might reply; upon this an entry was made, Quad 

prædict. quer. licet ſolemniter exactus non venit, nec ęſt proſe- 


cutus breve ſuum pred. ideo conſideratum ęſt, &c. & breve 
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4 epiſcopo. Upon this a writ of error was brought, and the 
00 judgment was affirmed : for it is a nonſuit after appear- 
5 ance, which in a quare impedit is peremptory. Vide 7 Co. 
Bu: . 14 H. J. 19: B. 
5 550 582, J Mod. 2. Dominus Rex & Domina Regina verſus The 
5 Gage 6. Biſhop of London and Dr. Lancaſter. 
i 8 [Trin. 5 W. & M. B. R.] 
10165 1 Show. 413, US | 
Li 441, 493. Holt J N the great caſe of the quare impedit for the church of 
_ al f St. Martin's in the Fields, the defendant prayed oyer of 
Wo In caſe of a pre- the ywrit, and pleaded in abatement variance between the 
4 rogative turn the : 5 | 
7 writ is general, Writ and the count; the firſt being gue ad noftram dona- 
- guz ad noſt: am 70772077 ſpectat, the latter que ad ſuam donationem ſbectat jure 
3 0 gona- prærogativæ: And on demurrer it was objected, that the 
A ; title by the writ is a title in fee, this in the count is only 
{a0 a turn pro hac vice; ſed nom allecatur ; for the precedents 
| are fo, and the writ is always general. Shower pro dep. 


Suppoſe then the king ſhould have judgment by default, 
and a writ to the bithop, would this gain a general title 
to the crown, and become a uſurpation ? Holt, C. J. No; 
for where the king hath judgment by default in a quare 
1mpedit, he, as well as a ſubject, muſt by ſuggeſtion on the 
roll ſet forth his ſpecial title. Reſpondeas oufter awarded. 
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Quate Impedit. 


3. Dominus Rex verſus The Biſhop of Cheſter, 
Plerce and Cook N 
Hill. 9 Will. 3. B. R. 1 Ld. Raym. 292. 8. C.] 


IN a quare impedit the plaintiff declared, that Q. Eliaa- 
beth, on the 14th day of February, in the 12th year of 
her reign, was ſeiſed of the advowſon of Bedel, ut de uno 
grofſo, and preſented Syms : That the queen died, and it 
delcended to K. Fames, and he was ſeiſed ut de grofſs - 
So to K. Charles, and that he was ſeiſed ut de grofſo, and pre- 
ſented Wickham ; and that afterwards Wickham died, and 
one J. Peirce, non habens jus, ſed uſurpando præſentauit 


Metcalfe : That K. Charles I. died ſeiſed, and it deſcended 44 


to K. Charles II. &&c. | | | 

Defendant pleads that K. Charles I. was ſeiſed in groſs ; 
but that he, after his preſentation of Wickham, by letters 
patent, granted the advowſon aforeſaid to one Thackfon, 
adtunc armigero, poſtea militi. | 

Et quod prædicto tempore quo Peirce is ſuppoſed to have 
uſurped ſuper dominum regem, ipſe idem Peirce uſurpavit 
ſuper dict. W. Thackflon, and preſented —_ : Et quod 
Poſtea the ſaid Thackſton releaſed the advowton, and his 
right therein, to him the ſaid . Peirce and his heirs, and 
traverſes the dying ſeiſed of K. Charles I. 

The attorney-general prayed oyer of the letters patent, 
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Ring'sgrantofan 
advowſon. Vide 
Hob. 143. 3 Co. 
4, 5 10 Co. 
10t. Owen 43. 
1 Leon 21, 207, 
277. 6 Co. 
Doughty's Caſe. 
5 Mod. 287, 
335, 336, 297. 
S. C. Carth, 
o. S. C. 
Parl. Caſes 212. 
3 Lev. 377. 

4 Mod. 200. 
Hob. 224, 233. 
Mo. 41 Jo 

2 And. 32, 36, 
154. 3 Salk. 
245 40. Cal. 
B. R. 185. 
Show, P. C. 
212. Skin. 651. 


which reciting that Q. Elizabeth, in the 13th year of her 


reign, granted the manor of Bedel, with the advowſon 
adinde ſpectan. to the earl of Warwick, and that the ſaid 
manor was come to Sir V. Thack/ton, Knt. ſciatis igitur nos 


1 & concęſſiſe prefato Will's Thacſſtou mil. adiucationem 


eccleſie prædict., and thereupon demurred to the plea. 
Judgment was given in C. B. for the king, and a writ of 
error brought; and thereupon it was objected, that the 
advowſon which the king meant to paſs, was an advow- 
ſon which Q. Elizabeth granted to the earl of Warwick, 
and that the ſaid grant to the earl of Warwick was void; 
for the queen, anno 12 regni ſui, being ſeiſed of this ad- 


vowſon ut de graſſo, could not anno 13. grant this as an 


advowſon appendant, and that this is admitted by the de- 
fendant: And if this was an advowſon in groſs, and ſo 
deſcended to Charles I. his confirmation or grant to Thack- 
fon upon a ſuppoſal wherein he was deceived, will be 
void; and that the ſaid V. Thackton in the letters patent, 
and the V. Thackfton in the grant, appear to be different 
perſons. On the other ſide it was urged, that the queen 
might be ſeiſed of this advowſon as in groſs at the time 


ſhe preſented, and at the time ſhe died, and yet might be 
M 4 teiſed 


© A 
2 
i 
1 
. 

3 
\ 
£ 


ve - - =_— 
n * 
r — n 3 


is» 
AMER BF @, 
= "— o 

As ? 9 * 1 — Aw 

> 2 2 TILES LE 
— — 


* 


8 

ns = MERE 2; Ws. Lo NS * N - 1 
4 r bd DS * =? . A id 1 — : _ 

222 EIT WY ET CG EET cc = 

— — —_ » — =. &: — v — a «= — 

— * —— — _ 


n 1 
. — N 9 9 n 
_— * . Sy Z \ l 
7 E 0 ( 3 9 2 — : 
gs : 425 2 5 2 WES con ot Sed — 
CRETTOY — ü Set n | « Fe 8 
. A Z a Rr ah i - 2 
> DEED. 4 l - ha \ . 2 
— C Py we * — nd PA 2 2 7 ry 2 Na 
GE . acl 8 en, N „ — : : 2 | yay i 
p — N 7 0 1 x N De Fa Md AR ef. 4 rp — 5 7 , 
OWEN W —— + _ BY OS er er r ee ee 2 Drone "— ON e 
* 8 "—_ 5 1 — — AE eto en d WES: : 2 By C 0 n "CES. to 2 
= A < be : . < S_— EE 2 PO ER | A 4 Bo gies 
2 = ——— — — - . — — — 
1 * n SER? * 8 * IOW. "X ** IF BY 
— 
1 


= 1 9 

8 

"2 n 

2 _— — fl —_— 

2 — CEE SS 
= 
—. 8 n 
3 


560 


[561] 


Sufficient to lay 


ſeiſin tempore 


pac's, tempore 
domini regis. 


That which is 


ircmaterial is 
not admitted by 
nat being tra- 


verſ.d. 1 Vent. 


127. 2 Sound. 
2 5, 180. 11. ev 
C2. 2 Lev. 112. 
1 Mod. 72. 
Vide Str. 298. 


In grants where 
the King's intent 
appears to paſs 
the thing, it ſhall 
paſs notwith 
fandirg faite 
recitals. Vide 
Hob. 14 35 229, 
230. 3 Co. 4, 5 
5 Co. 93. 3 Lev. 
4% 1 Co. 43. a. 


.-8 Co. 56, 


Grant toa knight 
by the name of 
eſquire, is void, 
See 2 Inſt. (68. 
16 H. 6. 28. 
18 H, 6.8. 

6 Co. 27. Litt. 
R. 81. Bard. 
1:8. 1 Sid. 40. 
Fareſl. 38. 2 Inſt. 


V. 594, 665. 
2 Cro. 679. 
Litt. Rep. 121. 
1 Bulſt. 21. 
4 Hñ. 7. 7. 
2 H. 6. 29. 
Ed. 4. 23. 
2 Inſt. 50 
Hut. 41. 9 Rep. 
49. 2 Cro. 230. 
1 Bulſ. 21. 


Quare Impedit. 


ſeiſed of it as appendant when ſhe granted it to the earl 


of Warwick, for ſhe might have the advowſon again after 


the grant to 'the carl of Warwick, and then preſent ;z and 
that the Court ought to intend every thing to make the 
king's grant good. To clear this, the Chief lee, 
Rokteby and Eyre, Juſtices, held, 

1{t, That the time of the ſeiln laid in the count was 
immaterially alleged, for it is ſufficient to ſay, tempore 
pacis, tempore domine reginæ, and therefore it is not traverſ- 
able: In treſpaſs quare, Wc. it is neceſſary to lay a certain 
time; yet even there the preciſe time is not material nor 
trayerſable, but any time before the ſuing of the writ oy 
be given in evidence, 2 fortiori here, Sc. 

2dly, That which i is not material nor traverſable is not 
admitted nor confeſſed when it is alleged, and not tra- 
verſed. Ergo, as the plaintiff, upon non preſent. modo & 


forma, might give in evidence a preſentation any time, ſo 


the Court may intend it. Vide 1 Iuſt. 352 2.  Hob.-71. 
2 Leon. 99. 

3dly, The grant of the queen, as recited, 15 ſaid to be 
iter alin, fo there may be other words which are ſuſſi- 
cient to paſs an advowſon in groſs to the earl; and the 
intent of K. Charles I. is plain, and this conſideration 
might be ſufficient, as the relinquiſhing of a ſuit againſt 
the king, or the ſurrender of a void patent is a good con- 
ſideration for a new grant: And as to the recitals, which 
were not all anſwered, Holt, C. J. ſaid, Where it appears 
by the recitals the king intended not to paſs any thing he 
had an apparent right 3 in, but only what was concealed, 
the recital will qualify the grant; which is Legat's caſe, 
10 Co. But where there are words in the grant which 
ſhew the king deſigned to paſs the land, though they were 
not concealed, there the grant mall be good to paſs the 
lands. Ha, d. 231. 

4thly, Halt, C. J. Turton and Exre, Juſtices, held, that 
William T hackffon, Eſq. in the plea, could not be . 
Thackſfon, Kut. mentioned in the letters patent, for 
eſquire is drowned in the name of knight, ſo that 3 knight 
cannot be an eſquire; and a grant to A. B. Knt. is abſo- 
lutely void, if A. B. be only an eſquire. Knight is a name 
of dignity, and parcel of a man's name, as much as his 
Chriſtian name. It was ſaid that it ſhould have been 
averred, that V. T hackſion was revera an Eiq., but cgi. 
& reputat. miles at the time of the grant; but that would 
not have aided it, for a man cannot be a knight by repu- 
tation, for there can be no foundation for ſuch a reputa- 
tion; and it is not the party's ſaying in his plea, I am the 
man, that will explain the grant, but the identity muſt ap- 
pear on the face of the grant itſelf. Upon this the judg- 
ment was atirmed by Holi, C. J. Turion and F re, Jul 

tices; 


a ob; N g N . | N ” ä 8 F 
che Este. 3064 


nees; but Rateby, J. held, that there was a ſufficient de- 
monftratio perſouæ, and that it ought to have been re- 


verſed (a). 


(a) This judgment was reverſed in 
the Houſe of Lords; Sho. P. C. 212. 
It was obſerved for the plaintiff in 
error, that, in caſe of grants, any de- 


ſcription of the perſon is ſufficient ; 


and that it is the identity of the perſon 
which the law doth moſt regard and 


value. Yide the argument in Shower, 
here the ſeveral points arifing on 


the caſe are elaborately diſcuſſed. — 


The injuſtice which might reſult from 


the doctrine that an error in the 
deſcription of a perſon would avoid a 


grant, and that the identity could not 
be ſhewn, would in the preſent ſtate of 
Engliſh juriſprudence prevent that doc- 
trine from receiving much encourage- 
ment. | 


— 


6 
— 


85 Scilly ver Dally. 


[Paſch. 10 Will. 3. B. R. Inter Hill. 9 Will. 3. B. R. Rot. 
747. 1 Id. Raym. 331. 8. (2:4 . 


Que Eſtate. 


See Co. Lit. 303. 
3 Lev. 19. 1 Lev. 
190. 1 Salk. 363. 
1 Mod, 231. 


See 5 Mod. 150. 
Poſt 629. 1 Lev. 
190. 1 Sid. 298. 
2 Sid. 10. Comb. 
"476. S. C. 
Carth. 444. 
Caſes B. R. 190. 
Holt 610. 


| 1* replevin the defendant avowed and ſet forth, that commencechent 
J. F. was poſſeſſed of a meſſuage and 40 acres of land, of particular 


eſtate muſt be 


ſetting out the time of the commencement of the leaſe, nen. 1 Nos. 


and demiſed, rendering rent, &c. 


And that he being 231. 2 Mod. 


poſſeſſed of the reverſion died, and it came to his executor, 743» 144. 


2 Show. Caſ. 3 


and for rent- arrear he avowed. The plaintiff demurred, | 

| 426. Lutw. do, 
and ſhewed for cauſe that the avowant had not ſhewn who 81. 5 Mod. 206. 
was leſſor of J. S.: And for this it was held naught , Per 3 Mod. 48. Cre. 


Jac. 418. 2Vent. 


Flolt, C. J. In debt for rent it is enough to fay dimiſit: 132, 3 Le. 
And if it be brought againſt an aſſignee, that he demiſed 193. Raym. 3 59. 
to ſuch a one, whoſe eſtate the defendant hath, is enough 2 Keb. 37, 96. 


1 Sid. 279. 


for the leſſor or his exccutor, ( quere tamen of the heir,) Show. 64. 3 Lev. 
without making a good title to himſelf; yet an avowry 133. Diverfity 
differs from a declaration in many reſpects (5). In a de- ven counts 


(4) By ſtat. 11 Geo. 2. ch. 19.4 22. 
_ defendants in replevin may avow or 
make cognizance genera:.y that the 
plaintiff in replevin, or other tenant of 
the lands and tenements whereon the 


diſtreſs was made, enjoyed the ſame 


under a grant or demiſe, at ſuch a cer- 
tain rent, during the time wherein the 


rent giftrained for incurred; which 


and avowries. 


rent was then and ſtill remains due; or 
that the place where the diſtreſs was 
taken was parccl of ſuch certain tene- 
ments, held of ſuch tenure, &c, ; for 
which tenements the rent, &c, was at 
the time of the diſtreſs, and ſtill re- 
mains, due ; without further ſetting 
forth the grant, tenure, demiſe, or title 


of ſuch landlord, &c. 
claration - 
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2,12, 440, &e. 
Vide Cro. Car. 


241, 149» 


Recognizance,'Statutes, Elegit, &c. 


claration in debt for rent, nil debet is a good plea, and tra- 
verſes the whole declaration ; but there can be no general 
iſſue to an avowry, but ſome ſpecial point muſt be traverſ- 
ed; and therefore, becauſe it does not appear out of what 
eftate, or in what manner this term was derived, judg- 
ment muſt be for the plaintiff, Vide Cro. Car. 571. The 
Johns v. Witney, reafon why the commencement of particular eſtates muſt 


„ ; be ſhewech in pleading, is, becauſe they are created be 
u 


C. B. Same agreement out of the primitive eſtate; and the Court m 


may and this judge whether the primitive eſtate and agreement be ſuf- 
— erde Hef ficient to produce the particular eſtate claimed: And this 


good law. See js a fundamental rule, which ought not to be broken upon 


Oro. Car. 138. fancied inconveniencies (a). 


Yelv. 74, 147. 
3 Mod. 132. Lutw. 1492, 1497. 


(a) This judgment was affirmed in Dom. Proc. 1 Bro. P. C. 77. 


* 


* ä — 


[563] Recognizance, Statutes, Elegit, 


Vide Faredl. 


38, 97- Hob. Extent : &c. 


196. Cvo. Car. 


148. Cro. Jac. 


'1, Hammond venus Wood. 
„ [Trin. 3 W. & M. B. R.) 


aſſign his intereſt . . : - | e 
8 livered to him upon a liberate: The conulſod, being 


Iberate, if co- in poſſeſſion, continued his poſſeſſion ; afterwards the ex- 


nuſor continues 5 d: 1 hs 
in poſſefion, tended intereſt was aſſigned; and the queſtion was, Whe 


Vide Farefl, 38, ther it was aſſignable ? The Court held not: It was ob- 
97. Cro. Jac. jected, that before entry by the conuſee, this was like an 


12, 44% 1 55 l 
Sh g, interefſe termini, or the intereſt of one that has a leaſe to 


3 Lev. ia. Commence at a future day, which is aſſignable; ſo here 
x Vent. 42. the conuſee hath an eſtate, before entry. Sed per Holt, 
3 8. > 
$'in. . Fo nuſee: The end of the liberate is to have an actual poſſeſ- 


Hoit 611, 263. ſion of the intereſt ; and it muſt be taken that he has by 


Conufee cannot T HE conufee of a ſtatute had lands extended end de- 


C. J. By return of the extent an intereſt veſted in the co- 


the return of the /iberaze; the ſheriff returning thereupon 
liberari feci, the conuſee is eſtopped to ſay otherwiſe : If 
then the conuſor continues to keep poſſeſſion after this re- 
turn, the conuſce's eſtate is turned to a right, like the 
caſe of diſſeiſee making continual claim, as ſoon as ever 
the diſſeiſee leaves the premiſes, the continuance of poſſeſ- 
| | 8 ſion 


Recognizance, Statutes, Elegit, 8c. 563 
Gon by the diſſeiſor makes a freſh diſſeiſin. Vide 1 Ine. 
156. Lit. 129. And this is not like the caſe of mort- 
gagor, who continues in by conſent, and not in oppoſi- 
tion to the mortgagee. 


2. Putten verſus Purbeck. 5 5 VideCro. Jac. 12. 
Prin. 12 Will. 3. B. R. 1 Ld. Raym. 346, 718. S. C.] 


O a ſcire facias upon a judgment, the defendant On elegit, if the 
pleaded in bar, that the plaintiff had before ſued an mart OI 18 
elegit on the ſame judgment, directed to the ſheriff, who moiety, the exe- 
thereupon returned an inquiſition taken, and a delivery of cution is void. 
ſuch certain parcels thereof (a). [Et nota, the parcels - Yet 259- 
| amounted to more than a moicty,] and prayed judgment, B. K. 355. 
if the plaintiff ſhould have any other execution; to which Carth. 453. S. C. 
it was demurred ; and the Court held that the execution 91, 239+ 
was merely void; for the ſheriff had only a circumſcribed 
authority, and had exceeded it; and if the plaintiff had 
brought an ejectment, he could not have recovered the [ 564 ] 
poſſeſſion on this title, and therefore ſhould be at liberty | 


to purſue a more effectual execution. 


„ Separate lands may be extend- ty of the whole. Den v. Ld, Abing- 
ed, provided they do not appear to den, Doug.472. 
amount in value to more than a moie- 5 | 


3. Domina Regina ver/us Ewer. 
[Paſch. 1 Ann. B. R. 2 Ld. Raym. 756. S. C.] 


Scire facias was brought on a recognizance taken before Certiorari to re. 
a judge upon granting a certiorari to remove an in- mose an indict 
g . ment not a ſuper. 
dictment from the ſeſſions of the peace, which upon oper (ge>s, unleſs te- 
Was entered in hec verba, and was for 40 J., whereas the cognizance en- 
ſum preſcribed by the ſtatute is 20/. Et per Holt, C. J. Vid into in 20l. 
| te F ide 1 Salk. 147, 
Before 5 & 6 . M. c. 11., any judge might take a 148, 149. 
recognizance, which is not taken away; but if it be not Fareſl. 9, 120, 
according to the ſtatute, which is in 20/., the certiorari 1 0 
ill b r/ed hether it b it is till Bolt 63. . 
will be no ſiperſedeas; yet whether it be or no, it is {till Holt 622. Vide 


good as a recognizance at common law, Str. 1165. Bur. 
5 | 10. 


45 564 e 

110 Vide poſt 602, 4. Shuttle ver/us Wood. 

ary 659, 6 Mod. | . pk — 8 

10 42+ 3 Leon. 24. (Mich, 2 Ann. B. R. 2 Ld. Raym. 965. S. C. by the name 

Wet | of Phettle v. Wood] 

"PWM In C. B. if re. IN debt on a recognizance of bail in C. B., the plaintiff 
5 e declared that the defendant Per ſeriptum ſuum obligato- 
- JH] chamber, it muſt Tim recognit. in curia didtæ domine regine de Banco coram 

1 be ſo declared on; T home Trevor mil. & ſoctis ſuits, c. Defendant pleaded 
„ | ge & 5 Ne nul tiel record : the recognizance certified, appeared to be 
4 Vide Hob. 196. taken before Mr. Juſtice Nevel, at his chambers, Et per 

1/514 March 159. tot. Cur: The plaintifF hath failed of his record, and hath 
8 ; 8 varied in his deſcription from the recognizance. Et per 
. | x Cro. 3 12. S. C. Holt, C. J. If it had been entered as taken in court, then 
3 3.D. 314. p. 6. it had been well enough. In this court the courſe is al- 
* ph 3 ie arc ways to enter them as taken in court, though taken ac- 
Af Ur. 451. tually by a judge in his chamber, and in this court they 
1 15 are not taken in a ſum certain, as in C. B., neither are 
45 WY they a record till entered; but in C. B. it is a record im- 
11 1 8 meediately upon the firſt caption, and binds the lands be- 
9 Vide Lut. 1287. fore it be filed at We/tinin/ier, and when it is filed, then it 
* 28 2s: is a record in court, and a /c:re facias or debt lies upon it, 
4 1 Bur. 40g. either in Middle/ex where filed, or in London where taken; 

1 . whereas on a recognizance in this court of B. R. the ac- 

1 7280 tion or ſcire facias muſt always be brought in Middleſex. 

ih | = - 5 e 3 . WENT LESRE 

a r Records, 

_ See 2 Saund. | * 
= 254% 393. 

1 6 Mod. 18, 245, 
>. 257. S. C. 
= fals z. Vide 8 : 

1 5 1. Waites verſus Briggs. 

_ : Mod. 103. ; 

4 | — by (Mich. 6 W. & M. B. R. 1 Ld. Raym. 35. S. C.] 

244 2 Salk. 298. | | „ ; 

E: [ In eſcape the | 1 debt for an eſcape the plaintiff declared the priſoner 

4 ie not was committed and eſcaped, and becauſe he did not 
3 — Pham ſay prowt patet per recordlum, the defendant demurred gene— 
_ patet per recor- rally; but the plaintiff had judgment; for the giſt of the 
Fd [ ths on well on action was the eſcape, and the commitment only induce- 
| "Vide 3 Lev. ment. Et per Holt, C. J. In debt on a judgment quod 
4 3 | 311. 1Lutw. cum recuperaſſet, is good without a prout patet per recordum ; 
5 Al wa 5 and the defendant may plead ul tiel reurd. Et per G. 
1 Ann. c. 10. Tyre, J. The matter here is grounded on the fact, for 11 
i | ö 1 Keb. 762. eber is a good plea, and not on the matter of er, 


Records; - 1 


And the rule in Co. Lit. 303., where the difference is 1 Lev. 137. 
taken between caſes, where the record 1s the very founda- 3 


tion, and where inducement is a good diverũty. Vide 1 Saund. 336. 


1 Sid. 16. Judgment for the plaintiff. 5 * we 


Show. 4. Fareſl. 53. Vide Str. 1226. 


* Dominus Rex verſas N North. 
(Hill. 8 Will. z. B. R. 


ER Holt, C. J. It is an error in the clerks in London, Upon a certio- 

that upon a certiorari they return only a tranſcript, as 0 the very re- 
if the record remained below; for in C. B., though they 6 Mod. 188. 
do not return the very individual record, yet the tranſcript 


is returned as if it were the record, and ſo it is in judg- 
ment of law. | 


* 4 


8 "pay 1 , | . S C. ante as 
3. Thompſon verſus Leach. bea 576, 64%, 
1 , 


[Paſch. 9 Will. 3. B. R.] | 
PE R Holt, C. J. You ought not to move to read a Nah of precedent 


word of a record, in order to make a conſilium, where Fo a "ing 
the roll is of a precedent term, unleſs it be filed ; for. yOu z Lev. 219. S. C. 
_ ought not to have a looſe roll, unleſs it be a roll of that E4: Ab. 178. 

term of which it ought to be a record: OR 5 * 3 


300. 1 Show. 296. 3 Mod. 296, 301. 3 Lev. 284. Show. P. C. 150. 2 Vent. 198. 
Comb, 488, 468. Carth. 211, 250, 435. Holt 357, 623, 665. Caſes B. R. 475. 


, 


4s Moor verſus Manucapt. Garret, -. ke 5661 
[Mich. 10 Will. 3. B. R.] | q 


A Sore, facias againſt bail; the defendant pleaded, that no Upon nul tel re- 
capias iſſued forth againſt the principal; the plaintiff — ig 
replied and ſet out the capias prout patet per recordum, Wc. ſme court, day | 
Defendant rejoins mul tiel record. Plaintiff ſur-rejoins, Ha- may be given to 
betur. tale recordum, and prayed that the Court will inſpect oO 155 1 „ 
the rolls, Sc. The defendant demurs, and the Court juſtices to infue 
held this demurrer was ill: Upon ½% liel record pleaded, the record z bat 
where it is a record of another court, the other party re- defendant canner 
plies, quod habetur tale recordiim, and the Court gives him Loa 9 
a day to bring it in: But if 77. pleads a record of the ſame 5 = Cal2s 
Court, the other ſide may crave cyer, &c. (a), or may plead H' 17 

ulll tiel record, and then there are two ways cf procee ding ; 


in ſuch caſe; for either the Court may give the party a 


(s) Vide 1 T. R. 150. contra. 


day 
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| Records, 


day to produce the record; which entry is, et dium eff 
prafato defendenti, quod habeat recordum hic tali die ſub ſus 
periculo, Wc., or the Court may give day to inſpect the re- 
cord themſelves. Et quia fuſticiarii hic ſe adviſare volunt 
ſuper inſpectione & examinatione recordi per prædict. defenden- 
tem ſuperius allegati dies datus eft partibus prædict. hic uſq; 
&c. Vide Dy. 228. 55 . 
But in the principal caſe, what does the defendant do 
by his demurrer, but deny that the Court can inſpect the 
records in the Court before them? which they may moſt 
. therefore judgment muſt be given againſt 
* 5 | Fe 
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F. Anonymous. 
Trin. 11 Will. 3. B. R.] 
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i h 
6-09 Le N an action againſt H. defendant pleaded the compoſi- 
upon nul tick xe. 4 tion- act; the plaintiff replied mul ziel records upon the 
cord. 3 Lev.243. day given to bring in the record the defendant brought in 
TE the vor act. Et per Holt. C. J. An act printed by 
— 3 5 the king's printers is always allowed good evidence of the 
462, act to a jury (a); but was never allowed to be a record yet: 
You mult get an exemplification under the Great Seal, 
and then plead it exemplified, and then no man can 


deny it. 
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and beſides, from the notoriety of the 
ſubject of them, they are ſuppoſed not 
to be wholly unknown: and, for this 
reaſon, printed copies of other things 
of as public a nature have been ad- 
mitted in evidence, without being com- 
pared with the original; and the printed 


(a) Bull. N. P. 225. In private acts 
of parliament the printed ſtatute · book 
is not evidence, though reduced into 
the ſame voLUME with the general 
ſtatutes ; but the party ought to have a 
copy compared with the parliament- 
roll, for they are not conſidered as 


being printe 


already lodged in the minds of the 
people. owever, a private act of 
parliament in print that concerns a 
whole county, as the act of Bedford 
Levels, for building T zverton, &c. 
may ' be given in evidence, without 


comparing it with the record. And 


theſe things are the rather admitted, 
becauſe they gain ſome authority from 
by the king's printer; 


proclamation for a peace was admitted 
to be read, without beir.g examined by 
the record in Chancery. A gazette 
which contains any thing done by his 
majeſty in his character of king, or 
which has paſſed through his majeſty's 
hands, is admiſſible evidence in a court 
of law to prove ſuch thing. Rex v. Holt, 
5 T. R. 436. Vide form of pleading 


an exemplification, 8 Co. 8. 6. 


Common Recoveries. | £566 


6. Turner verſus Barnaby. 
[Trin. 2 Ann. B. R.] 


| N eecl ment, the defendant being called to confeſs leaſe, AR of the court 
entry, and ouſter, made default, and that default was 8 record maꝝ 

5 : n - - . * altered the 

recorded. Afterwards the plaintiff would have waived it, (me term, of 


ſuppoſing the record of it to be in the breaſt of the Court the party, not. 


during the * term. Er per Holt, C. J. There is a diver- > © i 


Poſt 649. See 


ſity between an act of the Court done upon record, for Ray. 69. 3 Leu. 


that is in the breaſt of the Court, and may be altered by 219. 


them during the term, and an act of the party recorded by * [ 567 1 : 


the Court, as a nonſuit or default; for that once recorded, 
cannot be altered by the Court; for that would be a means 
of introducing fallity in matter of fact into records. 


Common Recoverfes, 7:0» 
" | 5 
31. 2 Mod. 70. 


Lutw. 1 54.9. 
Poſt 591. 


1. Sir John St. Albans's Cafe. 
[Trin. 1 W. & M. C. B. 


81 R Jobn St. Alban's being of the age of nineteen years, Recovery ſuf- 
2 his ſiſter, who was the next in remainder, and alſo his fered by an in- 


co 9 . . , + . fl, . Sid. 
heir, married one of his footmen. He petitioned the king — © Kok 


for leave to ſuffer a common recovery, who referred it to 141. Styl. 246. 


the judges of the Common Pleas, before whom ſeveral 88 22 
precedents of recoveries, ſuffered by infants upon privy 247. PI 
ſeals, were cited, viz. One Bivarny, the iſt day of June, 1 Vent. 69. 

10 Car. 1. One Young, the 23d day of November, 11 Car. 1. * Went. 30, 90- 
Another, 13 Car. 1. Another, 14 Car. 1. Another, 
1 Fac. 2. Another, 4 Fac. 2., by Toby. Another, 
4 Jac. 2. Another, by hn Croke, ſon of Sir Vn 
Crate, 10 Car. 2. The judges obſerved, that ſeven of the 
petitions were by fathers upon the marriage of their ſons, vide 1 Vern, 
and an equal recompence given; whereas here was neither 461. 
father nor marriage in the caſe ; and they ſaid this caſe 

had been carried too far already, therefore diſallowed it. 


Vide Hob. 196. 1 No. 731. 1 Cro. 307. (a) 


| {a) Common recoverics ſuffered by acts of parliament are univerſally ſub- 
Privy ſeal are now diſuſed, and private flituted in their ſtead. 2 Crathe 81. 


| 
| 
| 
| 
| 


Common Recoveries. :. 


2. Clithero ver/zs. Franklin & Ux. 
[Paſch. 2 W. & M. C. B. Rot. 207.] 
To A. and bis I Na zurit & ayel the iſſue was, Whether the grandfather - 
wite for te, re- 4 died ſeiſed in fee? The jury found that the grandfa- 
heirs male of A. ther covenanted to ſtand ſeiſed to the uſe of himſelf and 
on the wife te- Mary his wife for their lives, remainder to. the heirs male 
goes t of the grandfather on the body of the ſaid Mary begotten, 
during the wife's With remainders over. The grandfather ſuffered a common 
S. C. Lilly Ent. recovery, and died; Mary ſurvived. To prove the reco- 
* very void ¶ goed], it was inſiſted; that Owen and Morgan's 
+ - cafe (a) was not law; for if baron and feme had an in- 
tierty, then each had the whole, and the baron might 
make a tenant to the precipe for the whole, Pemberton 
contra, That. cafe was never yet queſtioned; the wife's 
eſtate hinders the intail from executing in the baron; ſo 
that it is only a kind of contingent eſtate after the death of 
the wife, and the intail cannot be tacked to the eſtate for 
life of the huſband, during the life of the wife; becauſe 
during her life there is an intervening eſtate ;z and accord- 
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ingly adjudged. 3 Co. 6. Plo. Manxl''s caſe 8, 9. 1 Cro. 


320. 1 Sid. 83. (b) 


(a) 3 Rep. Jo. A, 

(5) In this caſe the recovery muſt 
have been (as in Owen v. Morgan) 
with ſingle voucher, and the grand- 
father tenant to the precipe; io that 


part of the freehold being veſted in the 


wife, the recovery could not be valid. 
But if the grandfather had conveyed 
the eſtate to a tenant without the con- 
currence of his wife, and come in as 

vouchee, it would have been ſufficient. 
Cappledike's caſe, 3 Rep, 5. Fitz Wil- 
liam's caſe, 6 Rep. 32. Hallett v. 
Saunders, 2 Lev. 107. Even in caſes 
where the immediate inheritance in tail 
is veſted in the wife, the huſband may 
convey the freehold by deed, and make 
a good tenant to the præcipe; Cruſe 
on Recoveries, 29. 
325, b. Pigott 72. Gilb. Ten. 108. 
Co. Lit. 273. b. If there are two joiat- 
tenants, and a recovery is ſuffered 
againſt one of them, it is good for a 
moicty, Marquis of H inchefler's caſe, 
3 Rep. 1. Upon a limitation to a man 
and woman who afterwards intermarry, 


they take by moieties, Hallert v. Saun- 


for life to the tenant. 


.99 


Butl. u. Co, Lit. 


ders, ubi ſup. By tat. 1 4 Geo, 2. ch. 20. 


it is not neceſſary to obtain ſurrenders 


from leſſees for lives in order to make a 
good tenant to the præcipe; but the firſt 
tenant for life, or other greater eſtate 
expectant on the determination of ſuch 
leaſes, muſt join in conveying an eſtate 
A., tenant for 
ears, remainder to truſtees for 
preſerving contingent remainders, re- 
mainder to the firſt and other ſons of 


A. in tail, A. and his eldeſt ſon joined 


in fine to make a tenant to the præcipe; 
it was held that the fine of tenant for 
years was void, and ſo no freehold con- 
veyed; Dormer v. Packhurſt, 3 Ath, 
135. 4 Bro. 405. A. tenant for life, 
remainder to B, in tail; B. recovered 
in ejectment againſt A., and being in 


poſſeſſion by feoffment made C. tenant 


to the præcipe, and ſuffered a recovery: 
A. in a ſubſequent ejectment recovered 
againſt B., and it was ruled that the 


feoffment of B. did not convey an 


eſtate of freehold to ſupport the re- 
covery; Atkyns v. Horde, 1 Bur. 60. 


5 Bro, 241, Cop. C89. 


* 


Common Becoveries. | Ts 


. IMoyd ver 75 Evelin. i. 154 $60 nth. 
3 1 ee if 347» 
Paſch. 5 W. & M. B. R.] 


JN a writ of error of a common recovery, the tenant "_ by fine, 
L to the precipe in the common recovery was made by a 46. * 7 Noy 
fine, the recovery was ſuffered, and the fine was reverſed, 150, 263. Vide 


yet it was held a good recovery; for there was a tenant to Skin. 3, 63. 


the precipe at the time. ns | = yn *. 
| Cruile 26. 
4. Lacy verſus Williams. S. P. 1 Show. 
0 hs | | 347. 1 Mod. 


[Trin. 11 Will: 3. B. R. 3 Ld, Raym. 227, 475. C. Ge] 218. 


E. RR OR of a judgment in C. B. in ejectment, where- erer, ow 
in a ſpecial verdict was found, viz. that a writ of; — 


entry was brought againſt Miles Corbet, ret. Quiudena judgment, good. 


Martini. That upon the return Miles Corbet appeared, Vide Cro. Jac. 


and the demandant counted againſt him, that he vouched 64406 _ 


Lacy the tenant in tail, and a ſummons ad warrantizandum 472. S. C. 
iflued, returnable ofFabis purificationis. After the ige and Comb: 425. > 
before the return of the writ of ſummons, viz. the 1ſt mw + me 
day of January, Lacy the tenant in tail conveyed to Miles 
Corbet by leaſe and releaſe for life. At the return of the 
ſummons, Lacy the tenant in tail appeared and entered | 
into the warranty, and vouched over the common vouchee, 
and ſo a common recovery was had. This recovery being [ 5 69 ] 
held good in C. B. ſerjeant Pratt, for the plaintiff in | 
error, inſiſted, that Miles Corbet was not tenant to the 
pracipe at the return of the writ of entry. He agreed that 
if he had purchaſed before the return of the writ of entry, 
the recovery had been good, (otherwiſe if after, as in 
this caſe,) to bind ſtrangers or the iſſue in tail, though it 
might be good between the parties by way of eſtoppel. 
Vide 1 Ro. $68. 21 E.q. 5. 5 H. 6. 1. 18 E: 4. 26. 
9 E. 4. 12. 3 H. 6. 34. Ratio eff, becauſe the tenant 
could not render the lands at the return of the writ of 
entry, and a voucher ſuppoſes a ſeiſin; for it is a good 
counterplea that the voucher had nothing in the lands at 
the time of the voucher, and the nec unguam prfiea is not 
material; and if the tenant pleads not non-tenure as he 
ought and might, that only binds himſelf and thoſe that 
are parties and claim under him by eſtoppel. OY 
Rene contra argued, that the iſſue ſhall be bound where 
he may have execution for the value. 3 Co. 5,6. 12 E. 5. 
19. And it is not a ſufficient counterplea of a voucher 
to gay, the voucher had nothing fempore, &c. without 
adding nec unquam pofica, Raſ!. 367, 126. So it is of non- 
Vol. II. N 225 tenure, 
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Common Recoveries. 


tenure, Raft. 273. Where the tenant appears on the re- 


turn of the writ of entry, and a recovery is then had, in 
ſuch caſe the tenant muſt have the freehold at the return 
of the writ, becauſe it is a recovery then. ſuffered ; but 


1 Roll. Abr. 


_ Otherwiſe where there is a voucher over, or interpleader, 


as in this caſe; for it is ſufficient if he become tenant be- 
ws, fore judgment. 41 E. 3. 5. 8 E. 3. 32. 10 E. 3.21. 
Brook, Brief, Holt, C. J. It is not enough in a counterplea of a 
bl. 75, 77. voucher to ſay, the voucher had nothing in the lands at 


1 Inſt. 102, 


365. Hob. 21, the time of the voucher, without nec unguam poſtea ; ſo it 


Non-tenure 


is of nen-tenure : If the tenant to the pracipe gains a free- 


cured by fubſe- hold before judgment, it is ſufficient, for it cannot be 


quent purchaſe. 


. 1 Mod. 218. {aid to be a recovery againſt him that had nothing; there- 


1 Show. 347. 
Lutw. 1549. 
Poſt 601. 2 Lev. 


fore a writ may be made good by a ſubſequent purchaſe, 
and ſo may a voucher; and it is the more reaſonable, be- 


29, 55. 2 Lutw. Cauſe the demandant may have a good cauſe of action, 
1548, though the tenant have not the land; for it is not his be- 
; ing tenant to the precipe, but the demandant's having a 
right to the land, that is the foundation and cauſe of 

action; and therefore it is in law ſufficient, if the tenant 

have the land to render at any time before judgment (a). 

And the judgment was affirmed nf cauſa. Afterwards 

Mr. Sguib came to ſhew cavſe why the judgment ſhould 


not be affirmed, and cited 18 E. 3. 13. 


18 E. 4. 26. 


2 Ro. 746. Sed non allocatur: And Holt, C. J. ſaid, The 
recompence in the caſe of common recoveries was ratis 
una, but non unica; for a reverſion expectant is barred 
by a common recovery, and yet the recompence cannot 
extend to that; which he ſaid was a bold advance in 
favour of common recoveries (5). This rule was made 


| abſolute, 


(a) By ſtat. 14 Geo. 2. ch. 20. re- 
coveries ſhall be good notwithſlanding 
the fine, or deeds making tenant to the 
writ, ſhould be levied or executed after 
the time of the judgment given in ſuch 
recovery and award of writ of ſeiſin, 
provided the ſame appear to be levied 


or executed before the end of the term, 


Sc. in which ſuch recovery was (uf- 
fered, and the perſons joining in ſuch 
recovery had a ſufficient eſtate and 
power to ſuffer the ſame. Googright 
ex dem. Burien v. Righy, 2 H. Bl. 46. 
5 7. R. 177. A recovery was held 


good, although the tenant did not ac- 
quire the eſtate until after the day on 
which the writ of ſeiſin was returned to 
have been executed. 

() Recoveries are now conſidered 
by the Courts as common aſſurances, 
which it is uſeleſs and abſurd to exa- 
mine, according to any original prin- 
ciples. Taylor ex dem. Ath v. Hord:, 
1 Bur. 115. Seckwin v. Selwin, 1 Hl. 
254. Martin v. Strachan, 1 Wil/. 73. 
Dee ex dem. Crow v. Baldæuere, 5 T. R. 
112. | 


Common Recoveries, 5e 


6. Page verſus Hayward. 3 
| 8 5 S. C. mort full 
[Trin. 3 Ann. B. R.] | than in any * 
; ; | other book. 
A HORN SEARLE by his will deviſed to his S. C. 3 Salk. 96, 
niece Mary Bryant and the heirs male of het body, oo” =, 2 


upon condition and provided that ſhe intermarry with and 
have iſſue male by one ſurnamed Searle; and in default of 
both conditions he deviſed to Elia. Bryant, ſin the ſame 
manner, ] and in default thereof he deviſed to George Se 
for ſixty years, if he ſo long live, remainder to the heirs 1 Saund. 180. 
male of the body of the ſaid George, and their iſſue male 2? 1 hs Fre 
for ever. Mary, and Elizabeth with her huſband, (for the , Ledn. 284. 
had then married one Clif, ) joined in a fine to make a 1 Vent. 199 to 
tenant to the præcipe, who was one aac Savery. Jſaac 3%: Kg ws ag 
Savery vouched Mary Bryant, Elia. Cliqꝶ and her higſband, , Mod. 20. 
and the wife of the deviſor with her huſband, ſhe being | a 
again married, and vouched them all jointly, and they 
vouched over the common vouchee. Et per Holt, C. J. 
S tot. Cur. it was adjudged, _ 15 
1ſt, That the eſtate deviſed to Mary was a good eſtate- To A. and the 

tail, and ſo was the eſtate to Elizabeth ; but it is a ſpecial 55 
intail; it is an eſtate to her and the heirs mal= of her body name of Searle 

begotten by a Searle, which is a middle intail; not the 's * Vide 
| higheſt nor the leaſt; for it might have been to her and *** 619, &c 
the heirs of her body begotten by F. Searle, which had 
been more particular; yet this is a good eſtate-tail with- 
in the ſtatute de dons, for it is within the reaſon of the 


ſtatute, | | 
2dly, The words, upon condition, Wc. though they Words founding 
are expreſs words of condition, ſhall be taken to be A 5 te 
limitation; ſo it is held in. 1 Vent. 199, 202. And 1elt, a will, Vide 
C. J. faid, he faw no reaſon why they might not be ſo 2 Co. 72, 73, 
conſtrued in a deed, though the law had not been carried 838 mee 
lo far; and ſo the ſenſe is, if ſhe has no iſſue by a Stare, 1931. Fearne 
upon her death, the eſtate ſhall remain over. _ "om 134. 
5 ide & Os 
2dly, That the eſtate-tail of Mary and Elizabeth, or 85. Raneal ws 
either of them, does not ceaſe by marrying one that is Lane. 
not a Searle; for the remainder over is in default of both 
conditions, and in the mean time it is limited to her and 
the heirs male of her body, and ſhe may ſurvive the firſt 
huſband and marry a Searle, and ſo there is a poſlibility as 
long as ſhe lives. | 
4thly, If the eſtate had been to- Mary and the heirs Condition that 


male of her body by a Searle to be begotten, provided and rune with the 


upon condition if ſhe do marry any but a Searle, that then bed by reco- 
it ſhall remain and be to J. S. and his heirs; a common very, otherwiſe 
recovery ſuffered before marriage. will bar the eſtate-tail of condition cok 
and remainders; and though the after marry with another, 
3 1 


it 
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5701 Common Recoveries, 


it ſhall not avoid the recovery : And the Court took a dif- 
=P * ference between a collateral condition and a condition that 
[ 571 ] runs with the land. If the donor reſerve a rent with a 
Vi. 4 Bur. 1936. condition to re-enter, a recovery will not bar it; other- 
wiſe if it be to re-enter for non-payment of a ſum in 
groſs. Vide 1 Mod. 108, 111. 2 Lev. 28, 0. 
And as to common recoveries (being of great uſe) the 
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Chief Juſtice deſired to ſpeak largely. | 
bs + robo 1ſt, If tenant to, the precipe vouches tenant in tail in 
mainder may be poſſeſſion, and him in remainder jointly, and they jointly 
vouched jointly. vouch over the common vouchee, this is good; not but 
my Shy 5 that it may be more regular, that the tenant vouch Mary 
Aten Cale, Bryant, and ſhe Elizabeth, and ſhe. over the common 
1 And. 275. vouchee, that the recovery in value may not be joint, but 
8 enure ſeverally. Yet the other way is ſufficient ; for where 
1 1nft.-376. a, in an adverſary action a precipe is brought againſt ſeveral, 

it is enough that one hath the tenancy of the land; and if 

he would plead that he is ſole tenant, and traverſe that 
the others have any thing, the defendant may admit that, 
and proceed as to 3 and the writ ſhall only abate as to 
the reſt; alſo the others may diſclaim; and as a joining 

a ſtranger with a tenant does not hurt, ſo a joining a 

ftranger with a vouchee does not; for he is but in loco 

tenentis, a tenant by the warranty. 20 E. 3. 10. 2 E. 3. 8. 

Br. Several Tenancy, 3, J. 10 H. 6. 14. Raft. 276. 

If tenant vouches -' 2dly, If tenant in tail makes a tenant to the precipe, 
< ee and he vouches a ſtranger, and the ſtranger vouches a 
in tail, and he tenant in tail, and he the common vouchee, that is good 
enters into war. for his being a ſtranger is not material, becauſe in judg- 
_ 855 ment of law he is become tenant by the voucher to the 
2 Co, 60, 61. præcipe, and a releaſe to him is good, and the voucher is 
Oro. El. 5a. good, whether there be a real warranty or not. At com- 
mon law, if a ſtranger was vouched, the demandant could 
not counterplead it; but by Weft. 1. c. 40. he may, if he 
be abſent, counterplead the voucher, viz. that the voucher 
and his anceſtors never had any thing in the land; not if 
he be preſent. It is enough that tenant in tail comes in 
and owns a warranty, for there may be a warranty. Sup- 
poſe an adverſary action againſt tenant in tail who has a 
warranty, and he makes a feoftment in fee with warranty, 
or has levied a fine with warranty, and the feoffee or co- 
nuſee vouch the tenant in tail, he may make uſe of his 
warranty, and yet he was not ſeiſed of the eſtate-tail; 
Tenant in tail but in that caſe he may dereign the warranty, and then 
douche comes he recovers in recompence of his eſtate-tail; for when- 
in in privity ever tenant in tail comes in as vouchee, he comes in in 
of al eſtates da privity of all eſtates he ever had, and conſequently may 
bo, br. Pibwd. dereign the warranty. Vide 1 Tnft. 385. a. | 
3. 4. And the Chief Juſtice ſaid, The vouchee's being a ſtran- 
| ger was not material; becauſe, though there be no real 
warranty, the recovery in value is the ſame, and the ad- 


mittance of tenant in tail has made it real. | 
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Recuſants, vious 
[Vide title Church of England. ] 4 


Domina Regina verſur Peach. 
[Mich. 3 Ann. B. R.] 


A Difſenting miniſter having qualified himſelf according Licence to Jif- 
to the toleration act in one county, kept a conven- ſenting miniſter 
ticle in that county; and afterwards removed into ano- —_ 3 
ther, and kept a new conventicle without a new qualifi- extend to ano- 
cation. The juſtices convicted him, notwithſtanding the ther. 6 Mod. 
toleration act. The attorney-general moved for an at- Ree 2 
tachment againſt the juſtices, but it was denied; then he 
moved for a mandamus to permit him to preach, and that 

was denied alſo, The Court held, 1ſt, That a mandamus | 
is always to do ſome act in execution of law, whereas Noy 117. Lane 

this would be in nature of a writ de non molgſtamdo. 2dly, _ M 7 
That a diſſenting miniſter is {till liable to the old penal 54. 2 Cre. 142. 
laws for preaching in conventicles unleſs he qualify him- 3 Lev. 62. 


ſelf according to the act of toleration. 3dly, That a 


licence inrolled at the ſeſſions in one county, will not 


extend to another county; but he muſt have a licence 
inrolled in the county where he preaches. But note; The 

law is ſince altered in this particular, by the act for pre- 
ſerving the Proteſtant religion, by better ſecuring the 
church of England. 10 Anna. | | bo 
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Vide Fareſl. 74, 
75. 2 Saund, 
48, 96. 8. P. 
Poſt 575+ 


Releaſe and Defeazance, [573] 


[Trin. 1 W. & M. B. R.] 
| JN debt on a bond for 1000/. the defendant pleaded a Covenant not to 
covenant ſince made by the plaintiff, whereby he co- —_— _— 


venanted not $0 ſue for ö the ſaid bond, releaſe or detea- 
7 3 for 


= dn ———> RN - « P > 
F c * 
* 


5 8 Releaſe and Dekeazante. 


zance. Raym. for and during the term of 99 years This was held naught 


9 — — upon demurrer, for it is but a mere covenant, and doth 
46, 47.. Comb. not enure as a releaſe. or defeazance, and ſo cannot 


Hoit 619. 


123. Carth.63. be pleaded in bar. Vide 1 Cro. 352, 623. 1 Ro. 939. 


21 H. 7. 24. (a) 
(a) The ground of the deciſion in 


this caſe appears to be, that a perſonal 


action once ſuſpended by the act of the 
party is gone for ever; ante 302. Dyer 
140. ; therefore the covenant muſt be 
either an abſolute diſcharge, or a mere 
covenant; the former of which, being 
manifeſtly repugnant to the intent, 


was ruled in Dow/? v. Jeffreys, 1 Rol. 
939. 11 Vin. 401. But it was held in 
that caſe, and alſo in this, according to 
the reports in Show. and Comb. , that a 
covenant not to ſue generally will ope- 
rate as a releaſe, The ſame was ruled 
in Searville v. Edwards, cited 1 Ld, 
Raym. 420. | 


ſhall not be implied, The ſame point 


ne oo: fg 2. Clayton verſus Kynaſton. 


[Hill. 10 Will. 3. B. R. Intr. Trin. 10 Will. 3. B. R. Rot. 246. 
We %%% l 
One deed not to C44 YTON, the executor of Clayton, the executor 
8 of Winter/hall, brought covenant againſt Kyna//on upon 
another without articles, and declared as on articles made between Killi— 
neceſſity. Vide prez and the ſaid Myunaſton, and others ex una parte, aud 
8 — — Winterſhall ex altera parte ; wherein it was covenanted, that 
4 623. 1 Lev. if Winterſhall ſhould be minded to give over acting plays, 
1 227272. * $75: and ſhould give notice in writing three months before he 
1 | 258 * cp. R. left off, that then three months after ſuch notice in writ- 
221, 415, 548, ing, Ninterſball ſhould be allowed for every acting day 
I Holt 378, 218. 55. per day, and that after the death of Winterſball, 1007. 
we | ſhould be paid to his executors within three months; pro- 
b vided i ſuch notice ſhould not be given but in an acting week; 
and for breach aſſigns that the 100/. was not paid with- 
in three months after Winterſball's death. The defendant 
2d that at the ſame time another deed was made be- 
tween the ſaid Winter/hall of the one part, and the ſaid 
1 Hynaſton of the other part, wherein was contained the 
1 ſame agreement; and then it was farther covenanted by 
FF 3 ' Winterſhall in the ſame deed, that in caſe he gave notice 
4 as aforeſaid, then the faid Kyna/ton ſhould be diſcharged 
of all debts, and be indemnified and ſaved harmleſs from 
all agreements or ſecurities at any time before made, or 
hercafter to be entered into; then he avers notice was 
given, and that three months elapſed, c. and ſo relies 
upon this as a defeazance. To this there was a demurrer, 

_ iſt, It was urged for the defendant, that this was a 
defedzance ;, for whatever the defendant loſt in this action 
would be recovered: againſt him on his covenant, which 
was but circuity of action. Vide 1 And. 307. Mo. pl. 80. 

| | | 13: 8 2 Saund, 


* 


| Releaſe and Defeazance. — 


2 Saund. 47, 48. One deed a defeazance to another made 
at the ſame time with it. Vide 1 Inf, 265. Rebutter 
founded on the ſame reaſon. 8 
The Court agreed, that if A. he bound to B., and then Vide 1 T. R. 
B., reciting this bond, covenants to fave him harmleſs, 445 3 = 41. 
this is an abſolute defeazance; and if it be to fave him , Vent. 218. 
harmleſs on a contingency, it is a conditional defeazance, 
becauſe it hath an expreſs relation to the deed; but in the 
principal caſe there is not a relation between the deeds; 
but on the contrary, the plaintiff's deed is only to indem- 
nify againſt all covenants heretofore made, or hereafter 
to be made. There is therefore no neceſhty to conſtrue | 
the defendant's deed to be void and uſeleſs as ſoon as MY 
made, or that one deed has deſtroyed the other which was 
made at the ſame time with it, or that Kyna/ton may play 
faſt and looſe at his pleaſure. Alſo the Court agreed, that 
where two are jointly and ſeverally bound in a bond, a 
_ releaſe to one diſcharges the other; and in ſuch caſe, if 
the joint remedy is gone, the ſeveral is gone too; and that 
in the caſe at bar, the joint remedy was loſt. But the 
Chief Juſtice, who delivered the opinion of the reſt, ſaid, 
they did not determine, that on covenant, where the joint | 
remedy failed, there could not be a ſeveral remedy. 2 
2dly, It was objected to the declaration, that he de- 
clares of a deed made between Mynaſfon of the one part, 
and Winterſball of the other, and does not ſay prædict. 
Winterſball, for want of which he does not appear ro be 
the ſame perſon, This exception was not much heeded, 
Caſes cited pro and con were Yelv. 103. 3 Cro. 913. 
Bridgm. gg. Dyer 70. Hard. 178. 3 
3dly, It was objected to the plea, that the notice is not r 
ſaid to be given in an acting week; and though it was ene g 


urged to be by way of proviſo, and therefore ought to covenant, it muſt 
be pleaded on the 


come on the other ſide, (5 Co. 78. 3 Cro. 405. 7 Co. 10. 

 Poph. 28. Ph. 376. 1 Leon. pl. 202.) and that the plea 3 _ 
ſaid he had notice ſecundum formam & effeFum articulorum ; way of 4 
yet Holt, C. J. anſwered, that where the proviſo goes by nation or reſtrie- 


way of defeazance, it muſt be pleaded by him that takes 3 2 
advantage of it; but this is not ſo, but alters the ſenſe of 7 Co. 10, 
the covenant, by explaining and tying up the notice to a | 
particular time, which would not have been underſtood | 
on the general covenant, by which means it becomes a part | 
of the covenant, ſo that you muſt plead accordingly z and, 
ſecundum formam & effeftum articulorum is only matter of 
concluſion, which cannot ſerve without premiſes. And, 
upon this ſingle point (a), judgment was given for the 
plaintiff. | | | 
(a) 2vere? for by the report in with the plaintiff on the firſt point 
Ld. Raym. and come femble by this wide infra. - | 
report, the opinion of the Court was VE 
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575 Releaſe and Defeozance, 
3 Lacy verſus Kynaſton. 
[Paſch. 13 Will. 3. B. R. 1 Ld. Raym. 688. 8. C.] 


Defeazance muſt T* E plaintiff brought covenant as adminiſtrator to 
dae Lach, and declared on the ſame indenture in the caſe 
zunce. Vide before between Kelligreu and Kynafton, and they ex una 
9 Co. 52. 3 Ler. parte, and Lacy ex altera parte, reciting former articles, and 
T1 wang] they hereby covenant jointly and ſeverally with Lacy, that 
po 5, Kc. if he be minded to leave acting, and gives three months 
Ante 573+ S. C. notice thereof to the company, he ſhall be paid 65. 3 d. per 
e e day for his life, and that within three months after his 
415, 548. Holt death his executors ſhall be paid 1001. And that if he die 
178, 218. 1 Rol. without ſuch notice, his executors ſhall be paid 100 /. 
4 oj Fig 5 within ſix mohths after his death, in the nonpayment 
Comb. 123. whereof the breach was aſſigned. The defendant craved 
3 Cro. 352* oyer, and pleaded another deed made the ſame day and 
year, whereby Lacy and others covenant jointly and ſeve- 
rally with the defendant, that if he left off acting, and 
gave notice, he ſhould be freed and indemnified of and 
from the ſaid covenant, and avers he left off and gave no- 
' tice, and became diſcharged, and ſo prayed judgment of 
the action. The plaintiff demurs, c. And the queſtion 
was, Whether this was a covenant or a defeazance? And 
the Court held, e | | 
4 Lev. 275 ift, That this covenant in its nature was not a defeaz- 
2 Show. 46, 47, ance, becauſe it wanted words of defeazance, vis. that 
35 21% dc, the thing be void. . 
Bond from A. 2dly, If A. and B. are jointly and ſeverally bound to H., 
and B. to H. and H. covenants with A. that he will not ſue A., this is 
joint and ſeveral not a defeazance, for {till there is a remedy on the bond 
covenant from : ay #52 | pas 
H. not to ſoe A., againſt B.; otherwiſe if A. only had been bound, for then 
is not a defea- ſuch coyenant excludes him from any remedy for ever, to 
8. C. ante 573. avoid circuity of action. Vide 43 4/. pl. 44. This dif- 
: ference being applied to the principal caſe rules it, and it 
is but reaſonable ; becauſe to conſtrue this to be or enure 
as a releaſe or defeazance, is to diſcharge all; otherwiſe 
of a covenant. 34 H. 8. Br. Eftranger al ſait. 21 Lit. 


fer. 376. Ig. 232. Hob. 66. 


Poſt 8-8, ; 5 0 h . ö * . 


Tria. 1 Ann. B. R. 2 Ld. Raym. 786. 8. C.] 


Releaſe of a de. TYEBT on a bond againſt an adminiſtrator ; the defend- 
2 4 755 ant pleaded a releaſe, whereby the plaintiff reciting 


inteſtate, recaſes there were ſeveral controverſies between the defendant 
got a bond be- and him about a legacy, and the right of adminiſtration, 
TA releaſes 


' Remainder, | — 


:cleafes to the defendant all his right, title, intereſt, and fore judgment 


and execution, 


demand of, in, and to the perſonal eſtate of the inteſtate, 3 Leon. caſe 105, 


Upon demurrer this was held no plea; for, per Holt, O. J. cont. Vide © 
there is a difference between a releaſe of all demands to — 2 
the perſon of the adminiſtrator, * as in Telv. 214., and to Cw. El. 3. 


the perſonal eſtate, as in this caſe; for the bond is not any Lutw. 249, 250, 


ev. 2 1 O. 


right or demand to the perſonal eſtate till judgment and 7 1 99, 272. 


execution ſued out. | | 4 
170, 222. Velv. 156. 3 Lev. 274. Show. 150. Carth. 119. 


*[ 576] 
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Remainder, fan, age 590 


ro 


1. Corbet ver/as Tichborn. 
 [Paſch. 6 W. & M. B. R.) 
E JECTMENT, and trial at bar; the caſe was, J. 8. Attainder, vide 


was tenant for life, remainder to his wife for life, re- Polt 630. 
mainder to his firſt, ſecond, &c. ſons in tail, remainder to 
the right heirs of J. S. The ſaid F. S. commits treaſon, 
and then has a ſon, and then is attainted; and the Court 
held, that whether the ſon was born before or after the at- Vide Fearne's 
tainder, the contingent remainder to him was not diſ- 8 SI 
charged by the veſting in the Crown during the life of | 
505 S., becauſe of the wife's eſtate, which is ſufficient to 
upport it. r 


| | "EP 1 | 295 Ante 427, 565. 
2, Thompſon ver/us Leach. 3 
[Hill. 9 Will. 3. B. R. 1 Ld. Raym. 313. S. C. Comyns 45. AN F 3 wy 
| : t 296. 
Aeriſe was to Simon Leach for life, remainder to his Surrender of 
| firſt, ſecond, and third ſons, &c., remainder to Sir 2 for life 
Simon Leach in tail, the remainder to the right heirs of 3 
Simon Leach : Simon Leach the tenant for life ſurrendered der man is void, 


his eſtate by deed to Sir Simon Leach, and after that had phe yr bar 
a ſon born and died, and the ſon brought an ejectment 8 
againſt Sir Simon, and Simon his father was found to be of entry will ſup. 
non compos at the time of the ſurrender. Et per Cur. tak- ET 
ing the ſurrender to be voidable only, it was held, that of action 12 
the plaintiff could have no title; for his eſtate in remain- 1 Vent. 306. 
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957 6 Remainder. 


1 Rel. Rep. 177. der was 2 contingent remainder, and if the precedent 
wy * 5 p. Eſtate was gone and determined by the ſurrender, the con- 
164. p. 13. 3 could not ariſe, There muſt be a particular 
Salk. goo. eſtate actually in being (a), or a preſent right of entry, 
3 Mod. 296, [vide Bigot and Smith's caſe, Cro. Car.] And it is not 
301. 3 Lev. enough that there be * a right of action, but it mult be a 
28h. 1 right of entry. And they held, that it was not for want 
458, acs. Of right to the thing, but of capacity to do the act, that a 
Carth. 211,250, Madman is hindered to avoid his own grant. 1 Cro. 102. 
$35: — $57» Saund. 387. 3 Keb. 2. Andifthis had been done in the 
1 9 i Co. Ife of the furrenderer by inquiſition, that would have pre- 
Arches's Caſe. ſerved the contingent remainder ; but that cannot be done 
2 Saund. 382, now, becauſe the particular eſtate is determined. To 
783. 1 Vent. ſhew this, Holt, C. J. ſaid 
289. 3 Mod. i. 3 ; | 
301. 2 Vent. If there be tenant for life, with a contingent remainder 
a UL to H., and tenant for life is diſſeiſed, and after that a diſ- 
1 0 bg cent caſt, and five years expire, now the contingent re- 
3 Keb. 177. mainder is gone, for there is nothing now to ſupport it, 
* . the right of entry being turned into a right of action: But 
= al F. C. R. before the diſcent the right of entry was ſufficient. 
431. But they held the ſurrender in this cafe to be merely 
* [ 577 ] void, fo that the particular eſtate remained in him, not- 
withſtanding the ſurrender, and the contingent remainder 
rightly veſted (5). | . 
If there be tenant for life with a contingent remainder, 
and he makes a feoffment in fee upon condition, and the 
contingency happens before the condition broken, the con- 
tingent remainder is deſtroyed ; for there muſt be a par- 
ticular eſtate, or a preſent right of entry when the contin- 
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That right of 
entry muſt be 
preſent. 


(a) The following diſtinction is A contingent remainder in a copyhold 
is deſtroyed by the expiration of the 


taken by Mr. Fearne, concerning the 


union of the particular eſtate with the 
next veſted remainder. If it is by im- 


mediate deſcent from the perſon by 
whoſe abi the particular eſtate and 


contingent remainders are limited, the 
particular eſtate is not merged, or the 
contingent remainder deſtroyed ; but, 
if the deſcent is mediate, it is other- 
wiſe. | 

The fame diſtinction is taken between 
- the caſes where a particular eſtate is 
limited with a contingent remainder 
over, and afterwards the inheritance 
is fubjoined to the particular eſtate by 
the ſame conveyance, and thoſe cuſes 
where the acceſſion of the inheritance 
is by a conveyance, accident, or cir- 
cumſtance diſtinct from that convey- 
ance which created the particular 


eſlate; page 503 (266) to 508 (271). 


particular eftate before the contingency 
happens; but rot by the ſurrender or 
forfeiture of the particular tenant ; 
Gilh, Ten. 249. Fearne 471. (245.); 
or a conveyance to him of the eſtate in 
remainder, 2 Vern. 243. | 

It ſeems that, in thole caſes where 
the legal eſtate is deviſed to and veſted 
in truſtees in truſt, there is no neceſſity 
for any preceding particular cltate of 
freehold to ſupport contingent limi- 
tations; Fearne 449. (230.) Temp. 
Talb. 44, 145. 1 ex. 268, 1 4h. 


581. c 


(5) On the authority of this caſe, 
Lee, Ch. Juſt. in Yates v. Boen, Str. 
1104., permitted lunacy to be given 
in evidence on non eff fatum, and the 
plaintiff on the evidence became non- 


ſuited. | 
_ geney 


nente 


577 


geney happens; but if tenant for life enters for breach be- 


fore the contingency happens, the 


is revived (a), and may veſt (5), 
(a) In Bacon's Abridgment, vol. 4. 


pa. 315., a different opinion 1s deli- 


yered ; becauſe the feoffment, though 
upon condition, was a forfeiture and 


determination of the particular eſtate, 


and the recovery does not purge the 
forfeiture. But Mr. Fearne infers, from 


the authority of Co. Lit. 202. 6. 1 Rol. 


contingent remainder 


Abr. 474. pl. 4. [5 Yin. Abr. 317. 
we Bt 1s held. * 45 the — 4. 
duced, but the forfeiture not purged, 
that the opinion here expreſſed is 
agreeable to law. 

(5) Judgment affirmed, Sho, P. C. 
150. N 


3. Weeks ver/us Peach. 
[Mich. 13 Will. 3. B. R.] 


remainder over, c. 


there could not be a remainder of a rent de novo: 


H Deviſed out of his lands a rent to one for life, with Remainder may 
. And Shower objected, that Þ* 0 2 rent de 


: novo. 
for there ante 466. 1 Lev. 


cannot be a remainder where there cannot be a reverſion. 144. Q Chan. 


But, per Holt, C. J. there may be a remainder of a rent 


Caſ. 79, 80. 
1 Sid. 285. 


de novo; for the intent of the party gives it firſt a Ding 6 Mod. 112. 


for the whole, and then the leſſer e 


it. Vide 2 Lutw. 1225. 7 
ö | 2 Keb. 89. Co. Lit. 298. a. Butl. note 2. 


tes are carved out of 1 Mod. 218. 
N A | 2 Lev. 80, 88. 


Carter 52. 
3 P. Wms. 230. 


1. Stephens & Ux. verſus Snow. 


Rents, 


578 
1 Lev. 22, 25. 
435 144, 170. 0 
2 Lev. 30, 80, 
240. 3 Lev. 39, 
150, 233, 295. 


[Hill. 2 W. & M. B. R.) 


T HE plaintiff declared upon a leaſe for years, 


reddend. Growing rent not 
releaſed by releaſe 


30 6. at Lady-day and Michaelmas, and aſſigns for of all denlands, 
breach non-payment of a year's rent, due and ending at Vide ante 575. 


Lady-day 1689. The defendant pleaded a releaſe 


dated pl. 4. 10 Co. 48 
to 52. 1 Lev. 99, 


the 18th day of November 1688, of all demands; and, n 
zupon demurrer, judgment was given for the plaintiff; for 1 Ven. 314. 
the growing rent not due, which is incident to the rever- 1 Sid. 141. 


ſion, was not diſcharged ; though the firſt half year's rent, 


2 Cro. 170. 
Lit. ſec. 5 10. 


which was a duty demandable, was releaſed ; but here the 1 Mod. 95. 


ö 2 Cro. 486. 8 
releaſe Ce Lie 254 K 
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378 5 Bepleader. 


releaſe being pleaded as a bar to all, which it is not, the 
— is naught, and judgment mult be given for the plain- 


2. Lord Rockingham & al. contra Oxenden 
al. qi ; 


[ Coram Trevor, Maſter of the Rolli, 1711.}] 


z Will. Rep, HE leſſor dies upon Michaelmas-day, between three 
e vigor and four in the afternoon, before ſun-ſet, the rent 
being reſerved payable on Michaelmas-day. The - pri 


Penrice. Cro. | 
Jac. 310. Cited was, Whether the executor or the heir, or, which is the 


NN ſame, the jointureſs of the leſſor ſnould have this rent? 
Vi. ſtat. 11G. 2. The executor inſiſted that this was the rent-day; that it 


ch. 19. might have been paid in the morning, and that a releaſe 
; upon ſuch payment had been a diſcharge; and they denied 
5 the opinion of Hale in 1 Saund. 287., and ſaid, that fo it 


was held by the judges of aſſize at Durham, viz, Baron 

Bury, &c. But on the other fide it was argued and de- 

creed, that the rent ſhould go to the heir or jointureſs, be- 
cauſe at the time of the death of the leſſor, there was no 

remedy nor means to compel the payment thereof. Vide 

10 Co. Clun's cafe. 2 Bulſt. 293. Plowd. 172, 173. 1 Inf. 

202. 1 Keb. 59. 1 Sid. 162. 2 Cro. Fox verſus Whichcot. 


» 


— — 
, 


[579] Repleader, 
Vide Cro. El. — | | . 
318, 883. 3 Co. 0 

52. 1 Leon. 79. | Sts 
Lat. 248. 


* 216, Staple verſus Hayden, 
| [Trin, 2 Ann. B. R. 2 Ld, Raym. 922. S. C.] 


6 Mod. 1, 2, 3. ] T was laid down by the Court in the caſe of Staple and 
3Salk.121. Holt 1 Faydon, Trin. 2 Ann. B. R., which ſee, title Default, 


Repleader 7 
"or allowen be. P. 21G. firſt, That at common law a repleader was allowed 


fore trial. 1 Lev. before trial, becauſe a verdict did not cure an immaterial 
32. 2.1%: 12> iſſue: But now a repleader ought never to be allowed be- 


þ rd we — fore trial, becauſe the fault of the iſſue may be helped by 


able, error. the trial by the ſtatute of jeofails. 


6 Mod. 2, 102. 2dly, That if a repleader be denied where it ſhould be 


Parties begin de x : PRE | 
novo at the firſt granted, or granted where it ſhould be denied, it is error. 


faulc, 1 Mod. 2. 3dly, That the judgment of repleader is general, viz. 


quod partes replacitent ; and the parties muſt begin again at 
| | the 


Replevin and Þomine Replegiando. 579 
the firſt fault, which occaſioned the immaterial iſſue: 7 
That if the declaration be ill, the bar ill, and the replica- 


tion ill, the parties muſt begin de novo; but if the bar be 
good and the replication ill, at the replication. Vide 


3 Keb. 664. 
Athly, No coſts are allowed on either ſide (a). No coſts. Not 
5thly, That a rener cannot be n after a de- _ 4 
— ä 1 Keb. 2 * - 


89, 90. 3 La 20, oh Dyer 117, 118. 2 Saund 318, 319. 1 Salk. 173. 


See 4 form of a RT Lute. 1622. 


(a) Ye r 292. 


VBeplevin and Homine Replegi- [5801 


vide 1 Lev. 
ando. ü — 15 ay 
88577 6 Med. 
3 1 — 
DLV ide title Avowry.] 1 ag 


1. Halet verſus Burt. 


[Hill. 8 Will. 3. B. R. 1 Id. Raym. 218. 8. ©. with other 
points. ] | 


I N treſpaſs for taking, c. The defendant juſtified th that Bailif of a hun- 
the place where was a hundred, and time out of mind „ 
had a 4 of all actions, replevins, &c., grantable in or conn; v4 Med. 
out of court, and that a replevin was granted to him by 252. S. G. 
the bailiff out of court, virtute, ©. It was queſtioned, 11 380. 
Whether a hundred-court could preſcribe to hold plea of 2 In. 4-4 
replevins, becauſe the county-court could not hold plea of Oo. Ent. 284. 
them at common law, but were enabled by the ſtatute, PN. B55. 
which extends not to the hundred-court. But per tot. Cur. Skin. 5 
clearly, Suppoſing they may grant them in court, 705 they 2 Salk. 272. 


Caſes B. R. 120. 
cannot preſcribe to grant them out of court. Ante 394. 


dred cannot grant 


475 = Z 


* 


6 Beylevin and Þomine Beplegiando, 


x4 ; 2, Richards verſus Cornforth. : 
21 3 | =” [Mich. 9 Will. 3. B. R. 1 Ld. Raym. 255. S. C. ; Comyns 42, 
me 5: | | | 8 8 | 


Aren for rent, E. RROR of a judgment in replevin, wherein the de- 
n_ part wage fendant avowed for rent and had judgment; and now 

: Ho be Mr. Garthew aſſigned for error, that part of the rent be- 
cured before came due after the diſtreſs taken, for the diſtreſs was made 
jnogments bY the 26th day of September, J V. 3., which was three 
— — days before Michaelmas; whereas the defendant had 

| Vide Cro. Jac. avowed for that Michaelmas rent. Et per Cur. This is 
2 — > naught, for the judgment is to have a return irrepleviſable, 
Sed —# at i. e. that he ſhall have the diſtreſs as a pledge till all the 

_ verſus Cornforth. rent ayowed for be paid, and that was more than was due 
ry 6" Hob. at the time of the diſtreſs. In this caſe the avowant be- 
Cowp. 781. fore judgment ſhould have abated his avowry quoad the 
5 T. R. 24% Michaelmas rent, and taken judgment for the reſt ; but the 
85 diaefendant getting his avowry mended in C. B., the roll 


was amended here in B. R., and ſo the error was cured. 


[581 3. Moor verſus Watts. 
| [Mich. 12 Will. 3. B. R. 1 Ld. Raym. 613. S. C. Pie 
Skin. 61.] | | | 


Homine replegi- 1 PO N a habeas corpus it was returned, that Watts was 
_—_ in cuſtody by virtue of a capras in withernam ; and 
221 to 232. the caſe was, That upon a homine replegiando the ſheriff re- 
: due 84. turned an inquiſition, finding that the party was eloigned, 
a Toon Cal. whereupon a withernam iſſued, returnable efab. Martini, , 
323- Fareſl. 9. which was not yet come; but the defendant was taken 
_ Caſes thereupon and moved to be bailed, and the matter was 
Holt 626. Lilly four times moved and debated. It was objected, that he 
Ent. 293. could not be bailed upon the vithernam, for it was an ex- 
ecution, and he had no day in court, and the plaintiff 
could not have a new 4vzthernam: And the Lord Gray com- 
ing into court upon an elongata found, was committed and 
lay by a fortnight: Alſo they cited Raymond 474., and ſaid 
the return of the- e/ongaza. was a kind of conviction, and 
the defendant thereby eſtopped from pleading non cepit. 
That which ſeemed to be the ſenſe of the Chief Juſtice, to 
which the reſt agreed, was, | | 
The ſheriff can- 1ſt, That a homine replegiando does not differ from a 
not return they common replevin de averiis; and that in a replevin for 
ene On cattle, the ſheriff muſt either return a delilerari fect, or an ; 
; excuſe thereof, viz. that no body came to ſhew him the 
cattle, or e/ongata ; but he cannot return they were not 
e | taken, 
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Beplevin and Þomine Replegiando. * 


taken, for that goes to the point of the writ which the de- 
fendant is to falſify, and not the ſheriff; that therefore 
the ſheriff muſt return an eiongata where he cannot make a 


deliverance, and the defendant is not concluded by the re- After elongata 
returned, and 


turn of the elorgata to plead nom cepit, becauſe it was neceſ- Iithernaun 
ſary, and he could not avoid it: And as for this reaſon no awarded, the 
action lies againſt the ſheriff for a falſe return of an defendant ma 
elngata, where he cannot make deliverance ; ſo the de- S Shen o 
fendant is not concluded to plead non cepit to the action, ſupra. Fareſl. 17. 
| becauſe he cannot falſify the return. bers | g 
2dly, That the capias in wwithernam does not alter the 
caſe, nor make it the ſtronger, becauſe it is the mere con- 
ſequence of the return of the elongata ; therefore he is 
no more eſtopped by the wwithernam than he was by the 
elongata to plead non cepit, or to claim property if it were 
a common replevin de averits. e 
zaly, That in replevin de averiis after an clongata and Upon pleading 
avithernam, if the defendant pleads uon cepit, he ſhall have arp Mg 
© his cattle again, and even a capias in withernam againſt the perty, the de- 
plaintiff for them; ſo it is if the defendant claims a pro- fenden ſhall 
perty. Since the taking or property is in queſtion, the „ 
law deems it reaſonable that the defendant ſhould have his homine replegi- 
goods again during the diſpute. And by the ſame reaſon pe end be 
in a Hhomine replegiando, * the defendant, upon pleading aon warn r 
cepit, ſhould be reſtored to his liberty; and the Court de- * [ 82 ] 
nied the wvithernam to be an execution, for that cannot be . 
before judgment, and held it only to be a meſne proceſs: 
Alſo they diſliked the caſe in Raymond, and the caſe of the Withernam is 
lord Gray, but affirmed the caſe in the Reg. 79. a. and 9 
thought it made for them, and that upon non cepit pleaded, 218, &c. 6 Med. 
he might be bailed. Keil. 71. a. F. N. B. 74. were cited. 84, Fareſl. 17. 
Adding this farther reaſon, that hereby the ſuppoſal of the | 
writ 1s denied and balanced, and the matter ſtands indif- 
ferent, according to the rule of bailing laid down by my 
lord Coke, upon Weſt. 1. c. 15. | | 
4thly, The Court held, that there might be a new There may be a 


zulthernam, but obſerved it was not neceſſary nor material 5 
to determine that in this caſe; for the bail muſt be in a ant has been 
ſum certain, with condition that he appear de die in diem ; bailed upon the 
and if judgment againſt him, that he render his body in co 
withernam ibidem remanſurus quouſq; he render the party, 

and permit him to go at large; therefore if he be ren- 
dered again, he is in cuſtody upon the 4vithernam, as be- 

fore. So if H. brings an audita querela, and is bailed, and 
judgment is againſt him, when H. is rendered back, he 
is in cuſtody again upon the firſt execution; and ſo in an 

appeal of murder, if the defendant be bailed and makes 

default, proceſs ſhall go againſt the bail, and alſo a capras 

| againſt him; but if he render, he is in cuſtody upon the 

N Wo | appeal. 
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If on elongata 
returned the de- 
fendant pleads 
non cevit, no 
withernam ſhall 
iſſue. Vide 
* wt 84. 
it. » Che , 
3 Leon. or | 
33 


# 


Replevin and Þomine Replegiando. 


appeal. Yet note; Upon his default a new capias lies 
againſt him. So in this caſe, if before the ꝛuithernam the 
defendant had pleaded non cepit, that had ſtopped the vi- 
thernam ; but if that had been found againſt him, the 
impediment. was removed, and a withernam ſhould have 
gone; ſo here, if after the withernam he plead non cepit, 
which is found againſt him, and he is not rendered, a 
capias in wwithernam lies againſt him, as well as proceſs 


_ againſt his bail; for there is nothing to hinder it. Vide 


8 H. 4. 2. T. Mainprize 23. | 1 25 

The plaintiff's counſel ſeeing that by the opinion of the 
Court the defendant could not be bailed, unleſs he pleaded 
non cepit, would not deliver a declaration; which the 


Court ſaid was putting a difficulty upon them; and upon 


In homine reple- 
giando, defend- 
ant cannot be 
bailed before the 
return of the 
withernam. 

See 2 Show. 
218 to 232. 


15831 


* 


Plaintiff is de- 
mandable on tlie 
return of the 
withernam, and 
may be nonſuited 
for not appearing. 


this, in order to nonſuit the plaintiff, the queſtion was, 


Whether the plaintiff was demandable upon the withernam ? 


Alſo there was a former queſtion, Whether he might be 
bailed upon the habags corpus before the return of the 
withernam ? EOS: | F 

As to the laſt point the Court held, that before the re- 
turn of the witbernam the defendant could not be bailed; 
and ſo it is of an appeal of murder, the defendant ought 
not to be bailed before the return of the writ ; and though 
this has been done in an appeal by ſome judges, yet per 
Holt, C. J. It was done minus rite ; he would not there- 
fore allow bail before the return of the withernam, and 
ſaid, that in a homine replegiando after an «/ongata returned, 
if the defendant comes in gratis, and pleads uon cepit, he 
ſhall not be put to final bail; [ratio videtur eſſe, becauſe 
hereby the withernam is eſtopped or ſuſpended z) but if he 
comes in cuſtody upon a capias in withernam, he muſt give 
bail, and cannot be admitted to that till he call for a de- 
claration, and plead non cept. . 5 5 

As to the other point, the Chief Juſtice ſaid, that when- 
ever a writ is awarded, which is returnable, the retorn 
day is a day to both parties to appear, and though the 
writ be returned not ſerved, the defendant may appear to 
prevent any ill conſequence t As to prevent a capras, 5 E. 4. 
69. So here to ſave himſelf on a «vithernam. Reſpond. 57. 
7 E. 4. 5. Upon a diftringas proximas villas, &'c. the de- 
fendants have no day, yet they may appear and traverſe. 
In a common replevin the original gives no day, for that 
is vicontiel; ſo is the alias, but the pluries is returnable 
here; and though there is no ſummons nor attachment 
in the writ, yet the day of the return 'is a day to the 
parties, and the entry is, that the defendant aztachiatus 


ef ad reſpondend. de pPito quare cebit, Sc. And the reaſon 


is, becauſe though in truth there was not actually an at- 


tachment, yet virtually and in conſequence of law it is 


- fa, he being bound to appear upon the peril of a willrr- 


#1ailts_ 


Replevin and Homine Neplegiando. 
' ham. And though the plaintiff be abſent, he may make 
an attorney.  Hereupon he was called and nonſuited, for 


otherwiſe the defendant might loſe his liberty for ever by 


ſuch a contrivance. 


4. Horn ver/as Lewin. 


583 


[Hill. 12 Will: 3. B. R. 1 Ld. Raym. 639. 8. C. Forteſcue 233. 
8 ** N e 


1 N replevin the defendant made conuſance for 100 J. de 
+ redditu onerat. in aretro pro uno anno. The plaintiff as 
to 50 J. pleads de injuria ſua propria abſque hoc quod fuit in 
aretro, and as to the other 507. that he was ready on the 
land till ſun-ſet, and none came to receive it, and that 
he is ſtill ready to pay it, and brings the money into 
court. Defendant demurs ſpecially to the firſt plea, gria 
"attingit ad generalem exitum. And as to the other 50 J. he 
takes it out of court, & pro dampnis dicit quod non obtulit, 
Ec. and upon this the plaintiff demurred. 
The caſe being ſeveral times ſpoken to, it was held, 
iſt, That de injuria ſua propria abſq; hoc, &'c. was an 
impertinent round-about way of pleading the general 
iſſue, and that it amounted to no *more than the general 
Hue, rens in arrere, and conſequently was ill upon a ſpe- 
cial demurrer: Alſo this traverſe put the defendant to an 
unneceſſary replication; therefore as to the 50 J. it was 
clear for the defendant. | „ ng 
2dly, As to the other 50/7. the Court held, 1ſt, That 
the bare paratus was not ſufficient, and did not amount to 
a tender without an obt#u/it, and therefore his being ready 
on the land, ſince he did not tender the rent, did not 
oblige the grantee to demand the rent before he made 
diſtreſs. Hob. 209, 1 Ven. 322. And ſo the diſtreſs was 
lawful without a demand, and then the avowry or conu- 
ſance of the defendant ſtands unanſwered. 2dly, The 
' Profert of the money was impertinent and idle. Keil. 20. 
nf ng 2 A. „ %% nan 126. 
a bond, there might be a profert, to ſave damages; be- 
cauſe there the money is the thing in demand. But it 
cannot be in an avowry to a replevin, becauſe the avowry 
is to juſtify the taking the cattle; and whether the mo- 


In debt upon 


In a plex in bar 
of tender of 
rent in replevinz 
the money ought 


not to be brought 
into court. S. C. 


3 Salk. 27 35 


344, 356. Caſes 


B. R. 352. 
Vide poſt 596, 
597. Raym. 
419. I inſt 
34. 1 Vent. 
222. De injue 
ria ſua abſq. hoc 
quod fuit in are- 
tro; amounts to 
the general iſſue. 


[584] 


Vide 3 Lev. 
Raym. 419. 


ney is paid or not, is not the queſtion ; but if the diſtreſs 


was rightfully taken, the avowant muſt have a return; if 
wrongfully, he muſt anſwer the plaintiff's damages. If 
then the profert was ſuperfluous, ſo was the avowant's ac- 
cepting it, and judgment muſt be given for the avowant 
on the avowry, by which it appears that rent was behind, 
— the diſtreſs lawful, and to which there is no ſufficient 
anſwer. 8 


Vol. II. O 


Vide H. Bl. 24+ 


5. Pratt verſus Rutlith. 
fTrin. 13 Will. 3. B. R. Vid this caſe, title Avowry, pl. 6. 
55 page 95. | 7 85 


O F property claimed in replevin, 6 Mod. 69, 87, 139, 
140. 1 Lev. 90. Lat. 1316. 


. 


1 


— — 


r Vegqueſt. 
Vide 1 Lev 63, | 2 

$5,229, 2 Levs . ; 

108. 3 Lev. 

363, 366. 8. C. 

6 Mod. 277, EP 

2589. 2 Salk. „ | - | 
133 Hels 3. Fitz-Hugh ver/us Dennington. 


[Mich. 3 Ann. B R. 2 Ld. Raym. 1094. S. C.] 


Condition to do D EBT on a bond, with condition, reciting, that thr 
hs plaintiff was apprentice to the deferidant for ſeven 
upon requeſt ; years; and that if the defendant at the end of feven years 
requeſt mult be ſhould procure him to be made free of the joiners company (if 
A. gen les, Fegueſted ) then the bond to be void. The defendant pleaded, 
68, 85. Pal. 421. that at the end of feven years or afterwards bucu/q; he was 
Fare. 142,144- not requeſted. The Court held a requeſt neceſlary, for 
e Lets the condition was to do a collateral thing; and as it is 
E6. 1 Cro. 179, part of the condition it muſt be averred. And here a re- 
ping 2 ©r0-153» queſt within the ſeven years, when the thing was not to 
$547 227, 260, be done, ſhall not be intended per Cur. Afterwards this 
| 3, Saund. 35. Was moved again by Broderick, who urged, that the de- 
Sas: Np 374- fendant ſhould have pleaded he was not requeſted gene- 
CORE ; 69, rally, and that the requeſt might have been before the 
| end of the ſeven years. Et per Cur. It is not to be done 
poft Fnem, but ad finem, and the end of a thing is always 
part of that of which it is the end, and he was to be 
made free the laſt day of the ſeven years, and ſhould have 
requeſted ſome convenient time in that day, that the other 
might have a reaſonable time to do it in. Adjudged on a 
writ of error of a judgment in the Marſhal's Cone for the 
Plaintiff, and the judgment reverſed, per totam Curiam. 


( 586 } 


Reſcue, | Sn Oe, Car 
| 345, 486. 
2 Hawk. P, C. 


I 39» &c, 


1. Dominus Rex verſus Belt. 
(Mich. 8 Win. z. B. R. 


ba . : ſhall be diſ- 
ing: If the reſcous is returned to the philazer, and chagged = 1 


proceſs of outlawry iſſues, and the reſcuer is brought into affidavits. Vide 
court, he ſhall not be diſcharged upon affidavits ; but Pl. 3. infra. 
where upon the return of a reſcue an attachment is granted, | 
and the party examined upon interrogatories, upon an- 

ſwering them he ſhall be difcharged, 2 25 


] N the caſe of a teſcue there are two ways of proceed - Where the reſcue 


„ See Ray. 167. 
2. Anonymous. 5 2 22 I 
Lin. 12 Will. 3. B. R. 11.4, Raym. 589. 8. C.] 3e 


T HE ſheriff returned virtute brevis mibi direct. feci Return that the 
warrant, A. & B. ballivis meis qui virtute inde cepe- n 3 
runt the defendant & in cuſtodia mea habuerunt quouſq; ſheriff, and H. 
ſuch and ſuch reſcuſſerunt him ex cnftodia ballivorum mes- —_— bim out 
rum: And Mr. Eyre moved to quaſh it, and it was quaſhed te wma Aa 

per Cur. For per Holt, C. J. When the bailiffs have ar- for repognancy. 
_ reſted the party, he is in fact and in truth in their euſtody; Ti. ante 436, 
but in law, he is in the cuſtody of the ſheriff, An anſwer 7 Show: 192 
either way is good, vis. that d. was reſcued out of the Lutw. 130. 
bailiff's cuſtody, or that he was reſcued out of the ſheriff's ? e 217- || 
cuſtody; but to ſay he was in the cuſtody of the ſheriff, totes 8 
and yet reſcued out of the cuſtody of the bailiffs, is pe- 


 pugnant, 
3. Anonymous. 
[Hill. 3 Ann. B. R.] 


U PON an affidavit of a reſcue, an attachment was Attachment for 
prayed againſt the reſcuers, and this was a reſcue wen > wo 
upon meſne proceſs; but denied; for per Holt, C. J. The fidavits, Vide 
reſcue muſt be returned upon the writ, and the motion S. 531. 
and attachment founded upon that; but it is never the e 
courſe to grant it upon affidavits. „ 2 
Sir Samuel Aftry ſaid, it was the conſtant courſe upon Vide Ram. 85. 
the return of a reſcue, to ſet four nobles fine upon each 3 L. 313. 
Os O 2 . | fender, 


offender, and that he had it from Mr. J. Tuiſden. Hill, 
11 Wil. 3. B. R. Vide 2 Fo. 198. (a) 

See 6 Mod. 141. a difference where it is on meſne proceſs, 
and where on an execution. © A 7: 

(a) In Rex v. Elkins, 4 Bur. 2189., Court in that caſe fined the defendant 
Lord Mansfield ſaid, that this ſeemed 5 J. In Rex v. Alway et al., marg. ibid. 
to be a ſtrange rule; it puts all reſcues, the Court ſet a fine of only 65. 84. 
in all caſes, and under all circum- each, 3 | 
ſtances, upon the ſame foot, The N 


Reſtitution, 


1. Rex & Regina ver/as Leaver. 
(Erin. 3 W. & M. B. R.] 


Writ of teſtitu- I N an indictment of barretry, the defendant was con- 
oP . vict and fined 100 /. which was levied by the ſheriff, 
are not parties to and paid into the hands of the collectors; afterwards the 
the _ on” judgment was reverſed. Pemberton moved for a rule for 
1 reſtitution againſt the collectors. Holt, C. J. It cannot 
3 Keb. 231. be, for they are not party to any record here. You ought: 
1 Show. 261. to ſue out a ſpecial ci. fa. and make them parties, as in 
Comb. 47, 58. ; A 
Skin. 32. Tem. 1 Cro. 328. but this he alſo doubted, faying, this caſe 
3120. differed. He put this caſe: A recoverer in ejectment is 
| difſeiſed, or makes a feoffment; afterwards the judgment 
is reverſed: Will a writ of reſtitution lie? He faid it 
would not, becauſe the diſſeiſor or feoffee are ſtrangers to 
the record, which Pemberton agreed. If a feme recover 
damages and then marries, and the judgment is reverſed, 
reſtitution lies againſt her and her huſband ; but they are 


parties. And the motion was denied, 
® ] E | | 


Vide 5 Mod, 2. Dominus Rex verſas Toſlin & al. 


442, 444+ | 
| Hill. 10 Will. 3. B. R.] 


Reſtitution de · A Motion was made for reſtitution, upon quaſhing an 
9 - > inquiſition of forcible entry; the caſe was, that the 
of forcible entry, leſſor arreſted the leſſee for rent, and while he was in 
leaſe for years cuſtody entered the houſe under pretence of forfeiture by 
Randing out. 2 proviſo in the leaſe; but the motion was denied, be- 

| | | cauſe 


U 


Reftitution. 587 
El. 466. 


void by ſiniſter means, but ought to purſue his remedy by AS 


ejectment according to law, Otherwiſe, had no title ap- c. 132 1 Hawk. 


cauſe here appears a title ſtanding out; which he ſhall not Cro. 


— * 64. ſ. 47. 


peared. 


3. Domina Regina ver/zs Winter. 
©  [Paſch. 4 Ann. B. R.] 


TPON a motion made by Mr. Broderick ſor a proce- 1 wk 
. » 0 | * quiſition of forci- 
dendo in a caſe of an inquiſition taken by juſtices of 9 e any 


eace, and a forcible detainer found, and a warrant granted perſedeas to reſti- 
y them to reſtore the poſſeſſion, which was ſuſpended by tution. S. C. 
a certiorari * iſſued out of this court, it was ſaid by Holt, 1 W 
C. J. That if the party againſt whom the inquiſition was ſ. 60, 62. I 
found could 6 the force, that was always a reaſon * [ 588 ] 
to ſtay reſtitution 3 nay, that it had been held a ſuper/edeas . 
to the awarding reſtitution, and that it was ſo in Sir | 
Richard Bray's caſe : There an inquiſition found a forcible 
entry : The defendant offered immediately before the juſ- 
tice to traverſe the force, the juſtice refuſed the traverſe 
and granted reſtitution ; and Kelynge, C. J. granted re- 
reſtitution. He faid alſo, that all inquiſitions of office are Rep. Temp. 
of common right traverſable ; ſo is a difiringas proximas Hard. 175g 
willatas, in caſe of pulling down hedges in the night, on hu 
the ſtatute of Ye. 2. though the ſtatute mentions no ſuch 
thing. And if in caſe of an inquiſition of forcible entry 
taken before a juſtice of peace, the defendant tenders his 
traverſe immediately, the juſtice muſt adjourn to another 
day, and award proceſs to return a jury. Povel, J. ſaid, 
that in the caſe in Dyer 122. a traverſe of the indictment 
was held to be a ſuperſedeas only at election, but latterly 
it had been held an abſolute /zper/edeas : And he faid alſo, 
that if H. licenſe another to enter into his land and take 
the profits, it is a leaſe at will; and if the licence was 
for a year, it is a leaſe for a year; otherwiſe of a licence 
to hunt. Aud if H. licenſe another to come upon his 
dock (which was the principal cafe), and carry on his 
trade, it is a leaſe; becauſe it is all the proper profits of 
a dock. Note; Trin. 11 V. 3. Rex verſus Scarlet, tle 
fame queſtion was, viz. Whether re- reſtitution ſhould be 
granted, becauſe the juſtice had refuſed a traverſe to an 
inquiſition of forcible entry? But not reſolved. 1 Sid. 287, 


2 Kb. 571, Dy. 122. S. 359, 360. were cited, 


- 


—— IU — ͤon -n % —ͤvb » as AS. 
2:6 * ä * ** * * 


Vide Cro. Jac. | 4. Anonymous, 


246, 698. : 
ö [Paſch. 4 Ann. B. R.) 
Where the mo- W HERE the plaintiff has execution, and the money 
17 eee = is levied and paid, and that judgment is afterwards 
3 recota reverſed, there, becauſe it appears on the record that the 
do be paid, reſti- money is paid, the party ſhall have reſtitution without a 
tution ſhall be ſcire facias, and there is a certainty of what was loſt ; other- 
without a ſcire f s f ; * i 
facias; other. Wiſe where it was levied but not paid; there muſt then be 
viſe whereleyied a ſcire facjas, ſuggeſting the matter of fact, viz. the ſum 
only. levied, &c. But where judgment is ſet aſide after execu- 
tion for irregularity, there needs no ſcire facias for reſtitu- 
tion, but an attachment ſhall be granted upon the rule for 


contempt, if there be not a reſtitution, Per Holt, C. J. 


* "+ 


[589] Retorn of TArits. 
ide 4 Leon. | 

Jes ee [Vide title Writs.] 

Bo N 655 | 


1 b | 1. Wilſon verſus Law. 
7 [Mich. 6W.&M. B. R. 1 Ld. Raym. 20. S. C.] 


Attach. feci IJ 7 L $ ON brought an appeal of murder againſt 70x 
| pen er Law for killing his Aa ik Robert N. ens and de- 
pl. 7. 4 Mod. Clared againſt him. 'The defendant prayed oyer of the 
287. 2 Rol. 459. writ and return; and having oyer, demurred to the writ 
and return, and to the felony pleaded over, not guilty. 
Exception was taken, 1ſt, That the writ commanded the 

| | ſheritf quod attach. Fehannem Law, &c., and the ſheriff 
will - had returned attaghiari feci. This the pretended was no 
anſwer to the writ, the injunction er is perſonal; 

but the Court held it well enough, for the ſheriff was not 
bound to execute it in perſon, but might do it by his bai- 
liffs. Dyer 241. 2 Ro. 457. And what the bailiffs do 
by the ſheriff's warrant, is done by the ſheriff, nam qui 
facit per alium, facit per ſe. If he had returned attachiatus 
ef, it had been good. Captus eff is a good return to a 
il capias, Kitch. 258.; for if there is the ſubſtance, it is no 
1 |. -matter for form, as 1 H. 6. 6. a ſcire facias was returned, 
118 feire faci A. B., without adding infra nominat.; yet, be- 
3 ; g 7, __  caulg 
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cauſe it was ſaid to be virtute brevis predif. prout mibi | 

precipitur, it was adjudged good. | RS 
2dly, The ſheriff returned, ita uod corpus eus paratum Surpluſage in re- 

habeo whicung; and it was objected this was nonſenſe, and (un rejected. 

alſo impoſſible. Sed per Car. The return is good without 4 za, 3 

it; it is therefore but ſurpluſage, which will not vitiate a 

writ or indictment, Much leſs a return, which requires . 

aot ſuch preciſeneſs in form. 3 Cre. 893. 2 Ro. 460. 175 


See more of this caſe, title Appeal, pl. 2. pag. 59 


2. Palmet ver/us Price. 
(Mich. 7 Will. 3. B. R.] 


* 


AN action was laid in Stafferd/hire, and judgment for Proceſs whereon 
the plaintiff; he ſued out a eri facias with a rgfatum 72 Bun _—_ 
into Worcefter/hire; and now it was moved that this was by the attornes 

irregular, and ought to be ſet aſide, becauſe no fleri ſacias of courſe. Ante 


had ever gone into“ Stafforuſbire, and the ſheriff of Staf- 5'5: 7 Barnes 


138. 2 Barn, 


fora/hire made afhdavit that he never returned any fieri fa- 165. 
cias in the cauſe : Sed nom atlecatur ; for the fieri facias upon * [ 590 
which the 2atum is founded, is returned of courle by the 3 T. R. 658, 
attornies themſelves, as originals are; if you ſearch the 

file you may find one, and that is ſufficient. 


8 T3 v ſi jo Vice ante Re- 
| e er on. mainder, page 
; $76. 1 Saund, 
260, 291. 
2 Salk. 231. 
3 Lev. 94, 209g 


23 3, 406. 


Abbot wver/us Burton. 
[Trin. 7 Ann. C. B. Comyns 160. S. C.] 


S. being ſeiſed in fee of certain lands deſcended to H. ſelſed of hands 


3 5 a parte materna 
him a parte materna, covenants to levy a fine thereof | Pte marinas 


to A. and B. to the uſe of them and their heirs, to the in- eſtates with re- 


tent that a common recovery ſhould be ſuffered againſt the mainder to the 
. ufe of his right 


ſaid conuſees to the uſe of J. S. for life, remainder to his |: 
. : 2 j 1 heirs. The heir 
| wite for life, remainder to his firſt, ſecond, and third {ons a parte materna 
in tail, &c., remainder to the right heirs of J. S. The _ e it, 
fine is accordingly levied, and then the common recovery . elk 


is ſuffered againſt the conuſees of the fine, as tenants to 286. 1 Co. 105. 
the præcipe with voucher of J. S. Afterwards J. S. and Oro. Car. 161, 


his wife die without iſſue, and the leflor of the plainti 
| O 4 


fr 2 Lev. 60, 79. 
” Cro, Eliz. 727, 
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390 


$40, 792. 5. C. 
Rep. A. Q. 181. 
Show. 92. 
I Inſt. 73. 


No difference 
between expreſs 
and implied uſe. 


Poſt 675, 676. 


[591 


Vide ante 567, 
5 70. 


Beverſion. 


is heir of 15 S. a parte materna, and the defendant heir- 
Thi 


7 


general. s matter being found upon a ſpecial verdict 
in ejectment, the queſtion was, Whether this limitation 
of the remainder to the uſe of the right heirs of J. S. did 
create a new eſtate deſcendible to the heirs-general, or 
was only the ancient uſe? And the reſolution of the Court 


delivered by Trevor, C. J. was for the plaintiff, that it 
a 


was the ancient uſe, and that there was no difference when 
upon the conveyance of an eſtate any part of the uſe re- 
ſults by implication of law, and when it is referred by ex- 
preſs declaration to the party from whom the eſtate mov. 
ed; for there is no reaſon that a greater alteration ſhould 
be wrought in a uſe which a man by expreſs and plain 
words reſerves to himſelf upon a conveyance of his eſtate, 
than when the law makes a conſtruction of this intent to 
reſerve it; not from expreſs words, but from other cir- 
cumſtances and preſumptions, which in the conſideration 
of law do as ſtrongly and manifeſtly declare his mind ; 
And for this was cited the caſe of Gcdbolt and Freeſtone, 
3 Lev, 406.  * Eh | 

But the difference whereby that caſe was endeavoured 
to be diſtinguiſhed from the caſe in queſtion was this: 
That was upon a feoffment to the uſe of the feoffor for 
life, remainder to his firſt, ſecond, and other ſons in tail, 
remainder to the right heirs of the feoffor ; and adjudged, 
that this remainder was to the heirs of the feoffor a parte 
materna, according to the ancient eſtate and uſe which the 
feoffor had before the feoffment : And the reaſon was, be- 
cauſe this remainder of the uſe did ariſe out of the eſtates 
which immediately moved from the feoffor, and was no 


more than what the law would have reſerved, if no uſe at 


all had been declared of the remainder. But in the pre- 
ſent caſe, the uſe limited in remainder to the right heirs 


of FJ. S. does not ariſe out of an eſtate that moved imme- 


diately by that conveyance from J. S., but out of the eſtate 


of the conuſees, who were ſeiſed in fee both of the eſtate 


and uſe by the fine, and did by the common recovery con- 
vey over that eſtate, out of which all the new uſes and the 
remainder in queſtion arofe. To this the Chief Juſtice 


' aid, that the fine and common recovery were both to be 


” 


taken as one entire conveyance (a), confiſting of theſe ſe- 
veral parts, and directed as to the uſe of them by the ſame. 
covenants. That though the conuſees had a ſeiſin in fee 
of the eſtate and uſe veſted in them by the fine for a ſpe- 
cial purpoſe, and upon that ſeiſin the common recovery 
was had, and in ſtrictneſs the eſtate paſſed by it was her 
eſtate; yet upon conſideration of the whole conveyance 
the eſtate did originally move from J. S. who was the co- 


(a) Vide Cre. Jec. 643. 2 Burr. 1134. 4 Parr. 1952. 
| „ 


Revocation. 


nuſor of the fine; and for that reaſon, if there had been 


uo limitation at all of this remainder of the uſe upon this 


recovery, he took it to be very clear, that ſo much as re- 
mained unlimited ſhould refult to the conüſor and his 
heirs, and not to the conuſge, in whom the eſtate was not 
veſted with a purpoſe to create him any intereſt, but in 
order to forward and complete the conveyance of the co- 
nuſor's eſtate, which was taken as one conveyance; then 
does the uſe limited upon the common recovery as pro- 
perly ariſe out of the 55 that moved from the conuſor 
of the fine, as if he had made a feoffment or fine, or any 
ſingle conveyance to that uſe. Judgment for the plain- 
tiff (a). 


Note; Eftates-tail cannot be barred where the reverſion is 


in the Crown. Raym. 358. 
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Lang ford, ante 337. 


* , OS CITI" 
— : N 
. 24 


Vevocation. 


„ 144 ALF 7 _ 


1. Hitchins ver/us Baſſet. 
(Trio. 5W, & M. B. R.] 


5 1 N cjefment, the jury found a ſpecial verdict : That Sir 


H. Killigrew being ſeiſed in fee, made his will, and 
deviſed his lands to B. for life, remainder. to C. in fee 
they find likewiſe that Sir H. Killigrew made aliud tefta- 
mentum in writing; but what were the contents of that 
will they do not know: The queſtion was, if the firſt will 
was revoked ? Finch argued, that every later will is not a 
revocation, for a man by one will may diſpoſe of one acre, 
and by another will of another acre : So if a man purchaſe 
lands after he has made his will, he need not make his 
will over again, but make another will as to theſe, Yide 
Cro. Car. 293. Therefore this other will might be of 
other lands, and no revocation, and the aliud teſſamentum 
might be no revocation, but might be conſiſtent. Cro. 


[592] 
See 1 Lev. $6... 
2 Lev. 149. 
Cro. Jac. 497. 
3 Lev. 213. 
1 Show. 89. 


Spec'a! verdict 
finding a will of 
lands, and that 
afterwards the 
teſtato made 


_aliud teſtament. 


imports not a re- 
vocation. 1 Co. 
112, and 174, 
10 Co. 86. 
2 Lev. 149. S. C. 
2 D. 528. p. 7. 
3 Mod. 203. 

1 Show. 537. 
Comb. go, 209. 


Elix. 721. Cro. Car. 24. Levinz contra argued, that re- 
vocations are favoured, becauſe they are in the nature of 


reſtitution to the heir, and all reſtitutions are favoured. 
Vide Dyer 310. Moor 429. 1 Roll 614. A deed of feoff- 
ment without livery, a bargain and fale without inrolment, 

Vol. Il. O 5 a grant 


r 
vo oft 7 
”» 48 


7 Bro. P. C. 344 
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a prope. of a reverſion without attornment will revoke a 
will, and yet theſe are void acts; but the reaſon is, that 
it appears now it was not the teſtator's intent that jt ſhould 
remain his will, the firſt will muſt be ſuppoſed to be per- 
fect and include all; and if a man claims by deviſe, he 
muſt in pleading ſay, that the teſtator by his laſt will de- 
viſed, &c. 44 Af 36. 2 Ric. 2. 3. b. But the Court 


were of opinion, that it was no revocation, and the aliud 
teftamentum might concern other lands, or no lands at all, 


or be a confirmation of the former: And the judgment 
was afterwards affirmed in the Houſe of Lords. V ide 
Hard. 374. Parl. Caſes 146. (a) 5 


„ (ch) To the caſe of Grodright cx 


dem. Rolfe v. Harwood, 3 Will. 497. 
it was Vun. by ſpecial verdict, that 
the teſtator made and duly publiſhed 
another will, the diſpoſition whereof 
was different from the diſpoſition in the 
former, but in what particulars was 
unknown. The Court of C. B. held, 
that the firſt will was revoked ; but 
the judgment was reverſed in B. R. 
Comp. 86., and the judgment of re- 
verſal affirmed in the Houſe of Lords, 
Mr. Powell ob- 
ſerves, that if the jury find expre/sly, 


that the diſpoſi: ĩon made by the ſecond. 


Will is zncon/ifent with the deviſes con- 
tained in the former, that appears to 
be a ſufficient ground to decide the 
latter a revocation, Eſay on Dewviſes, 
541. Wherever there is an alteration 
in the legal or equitable eſtate of the 
deviſor, a will is revoked, Burgoigne 
v. Fox, 1 Ath. 576. Bennett v. Wat, 
2 Ath. 375: Darley v. Darley, 3 Will. 
6. ro. P. C. 177. Ld. Lincoln's 
Caſe, Sh. P. C. 154. Eq. Ab. 411. 
2 Freem. 202. Pollen v. Huband, Eg. 
Ab. 412. Sparrow v. Hardcaſile, 3 Atk. 
799. Amb. 224 Diſter v. Diſter, 3 Lev, 
108. Maraucod v. Turner, 4 Wms. 163. 
Lutwich v. Mytton, 1 Rol. Ab. 614. 
Hick v. Mors, Amb. 215. Vide Par- 
fens v. Freeman, 3 Atk. 741. Rider v. 
Mager, 2 P. Wins. 329. Cotter v. Layer, 
id. 624. Where a will is made be- 


tween the making tenant to a græcipe 


and ſuffering a recovery thereon, or 
between the ſurrender ard admittance 
to a copyhold, it is good, as the ſub. 
ſequent acts relate to the prior, Sel. 
yn v. Selwyn, 2 Bur. 1131, 1 Bl, 


Rep. 251. Roe ex dem. Roden v. Grif- 


fiths, 4 Bur. 1952. 1 Bl. 605, A con- 
veyance of the legal eſtate from one 
truſtee, &c. to another, is not a revo- 
cation, Doe ex dem. Gibbons v. Potts, 
Doug. 710, Nor in equity, a convey» 
ance of the legal eftate to the deviſor 
having a prior equitable intereſt, Matt. 
v. Fullarton, cited ibid. Willett v. Sand- 


fora, 1 Yez. 178, 186. A mortgage 


in equity is only held a revocation pro 
tanto, Rider v. Wager, 1 Mm. 616. 
Vide Powell 566. for other caſes rela- 
tive to this fade. In Swift ex dem. 
Neale v. Roberts, 3 Bur. 1491. Lord 
Mansfield ſaid, conſtructive revocations, 
contrary to the intention of the teſtator, 
ought not to be indulged, and ſome 
overſtrained reſolutions of that fort had 
brought a ſcandal upon the law. In Roe 
ex dem. Noden v. Griffiths, 4 Bur, 1960. 
he expreſſed an opinion nearly ſimilar; 


and in Dae v. Pott, Dong. 721. he ſaid, 


all revocations which are not agreeable 
to the intention of the teſtator, are 
founded upon artificial and abſurd rea- 
ſoning. The abſurdity of Lord Lin- 
coln's caſe is ſhocking ; however, it is 
NT Rk Carib. f 

n Eccleſſon v. Sbele, Carth. 79. 
Comb. — $ho 69. Holt : 
was held, a will duly executed was 


not revoked by another inſtrument, 


purporting to be a will in favour of 
the ſame perſon, but not atteſted 
by the witneſſes in the preſence of 
the teſtator, but publiſhed by the 
teſtator in the preſence of the wit- 
neſſes, which is ſufficient in caſe of 
a bare revocation, And in Onions v. 
Tyrer, 1 P. Vm, 243. Prec Ch. 459. 


2 Fern, 


Revocation. 


2 Vers. 741. Gilb. Rep. Eg. 130. where, 
in addition to the circumſtances laſt 
mentioned, the firſt will was cancelled 
by order of the teſtator, it was held 
not to be revoked ; the cancelling be- 
ing upon a preſumption that the later 
will was good and duly executed. In 
Goodright ex dem. Glazier v. Glazier, 
4 Bur. 2512. it was ruled that a firſt 
will, remaining in the teſtator's poſ- 
ſeſſion uncancelled, was not revoked 
by a ſecond, which was cancelled by 
the teſtator, In Burtonſharv v. Gilbert, 
* 49. where the teſtator executed 
a will, and a duplicate which he depo- 
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ſited in the hands of another perſon, 
and afterwards made another will, the 
ſecond will, and that part of the fir 
which he retained in his own poſſeſſion, 
were at his death together cancelled, 
and the part which he depoſited with 
the third perſon, had, at his requeſt, 
been returned, and was in his poſſefion 
uncancelled ; the firſt will ryled to be 


revoked : The Court agreed that can- 


celling was an. equivocal act, and in 
order to make it a revocation it muſt 
be proved quo animo it was done. Vide 
Bibb ex dem. Mole v. Thomas, 2 Bl, 


Rep. 1043. 


2. Lugg verſur Logg. 
[Mich. 8 Will. 3. B. R, 1 Ld. Raym. 441. S. C.] 


B EFORE a Commiſſion of Delegates. One being Will of perfonal 
ſingle, made his will, and deviſed all his perſonal ar — 


eſtate to 


S. afterwards he married and had ſeveral chil- 


alteration of cir. 


dren, and died without other will or diſpoſition, and now cumitancee. 


coram Delegatis, of which * Treby, C. J. was one, 
ruled, that there being ſuch an alteration in his eſtate, 


: Vide 1 Salk. 
AS 257. S. C. Cafes 
B. R. 236. 


and circumſtances ſo different at the time of his death vide 2 Sho. 242. 


from what they were when he made the will, here was 
room and preſumptive evidence to belieye a revocation, 
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and that the teſtator continued not of the ſame mind (a). 
For Revocation of Uſes, & c. Vide 1 Co. 112, 173, 174. 


6 Co. 33, 34- 
Caſ. 242. 2 Lev. 149. 


(a) The rule in this cafe has been 
confirmed by many ſubſequent deci- 


ſions, and the courts of common Jaw 


having adopted the principle from thoſe 


of civil law, the caſes decided in ei- 
ther of thoſe courts are reciprocally 


conſidered as authority in the others. 

The doctrine of revocation of a 
will by the alteration of circumſtances, 
is eſtabliſhed to extend to deviſes of 
lands by Brown v. Thompſon, 1 Eg. 
Ca. Ab. 413. Chriftopher v. Chriſtopher, 
Bur. 2171. n. 2182. Sprang v. Stone, 
Ambl. 721. Dee ex dem. Lancaſbire v. 
Lancaſbire, 5 T. R. 49. In the lat 


Caſe the rule was extended to the birth 


of a poſthumous child, and the Court 
were of opinion that the principle is 
not ſo much an intention to alter the 


10 Co. 86, 143. Cro. Car. 472, Chan. 


will, ariſing from the circumſtances 
happening afterwards, as a tacit con- 
dition annexed to the will itſelf, at the 
time of making it, that the party does 
not then intend that it ſhould take ef- 
feQ, if there ſhould be a total change 
in the ſituation of his family. 

The marriage and birth of a child, 
muſt be both ſubſequent to the making 
the will, in order to produce a revo- 
cation, Shepherd v. Shepherd, 5 T. R. 
5 1. 2. Ward v. I hilips, cited ibid. 
Getſon v. Wells, cited Ambler 490. 
Vide Wellington v. Wellington, 4 Bur. 
2165, Tackſon v. Hurlock, Amb. 487. 

In Thomp/on and Shepherd, Ambler 
490, in marg. marriage affd having 
children were held not a revocation 
of 4 will made by a widower who 


by 
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by a former wife had children, living at 


the time he made his will. 

In Gray v. Altham, cited in Jack/on 
v. Hurlock, Ambler 490. it was held 
that the preſumption of revocation was 
repelled by the teſtator having made 
a proviſion for his children by ſettle- 
ment before marriage. In Fackfor v. 
Hurlock, Lord Nerthington' was of the 
ſame opinion. 8 

Vide Brady, leſſee of Norris, v. Cu- 
Bitt, Doug. 31. In that caſe a perſon 
deviſed part of his property to certain 
uſes. He afterwards made a ſettle- 
ment, limiting other lands, of the an- 
nual value of 1230/7. (ſubject to a 
jointure on his intended wife) to him- 
felf in fee; and then married and had 
a child, ſubſequent to whole birth he 


referred to the will as a ſubſiſting in- 


ſtrument; and it was ruled not to be 
revoked. 


The following note, relative to this 
ſubject, was taken by the Editor: 
Gh May 1793. 


« In the PREROGATIVE Couxr. 
« right againſt Netherwood. 


[3 4. makes a wi l, leaving fome legacies, 
and appointing his wife reſiduary legatec; 
the died, leaving ſeveral children. He 

married again, and had one child by his 
ſecond wife. Afterwards A. with his 
wife and all his children periſhed by ſhip- 
wieck. The will is not revoked. } 


„This caſe aroſe on a queſtion, 
Whether the will of George Nether- 
_ avood, deceaſed, was or was not re- 
voked? _ | 

« On the 24th June 1783, the de- 


ceaſed married Elizabeth Lomax, ſpin- 


ſter. On the 8th of OZober following 
he made his will, whereby he charged 
his real eſtate with the payment of 
debts and legacies, if his perſonal 
ſhould be deficient. He gave ſome 
2 0 and ſpecific legacies, and 
equeathed the reſidue of his perſonal 
eſtate to his wife by her maiden name 
Elizabeth Lomax, and deviſed the real 
eſtate to her for life, remainder to 
one 7o/eph Netherwoed ; he appointed 
Wright, the party, executor of his 
effects in Ergland, and another ex- 
ecutor for his effects in the 7 


Indies. 


Revocation, 


« Afterwards Elizabeth died, leaving 
ſeveral children by her huſband. The 
teſtator married the ſiſter of his former 
wife, and had iſſue by her one ſon. 
„The ſaid George Netheravood em- 
barked for England trom Jamaica with 
his wife, her 2 and all the children 
by the former marriage. The ſhip in 
which they embarked was never after- 
wards heard of, and was admitted to 
be loſt, + Ons 1 

«© The will was proved by the exe» 
cutor in England, in common form, 
and he was afterwards cited by the 


next of kin of the deceaſed to prove 


it in ſolemn form, or ſhew cauſe why 
it ſhould not be declared invalid. 

« 'The facts were admitted on both 
ſides to be as above ſtated. 

© By the inventory the property of 
the deceaſed appeared to amount to 
about 8000/. The legacies amounted 
to rather more than 200/. 

„Sir William Scott and Dr. Nicholl 
in ſupport of the will.—The will in 
this caſe was not revoked by the ſe- 
cond marriage and the birth of a child; 
for although it may be admitted as a 
general principle, that theſe circum- 
ſtances do revoke a will, on the pre- 
ſumption that upon ſuch a total altera- 
tion of circumſtances the teſtator did 
not continue to have the ſame inten- 
tions; that preſumption is liable to be 
repelied by circumſtances. If it ap- 
pears to be his intention that the will 
ſhould ſtand, marriage and the birth 
of a child will not deitroy it. 

„ All preſumptive revocations are 
tricti juris, and muſt be wholly incon- 
ſiſtent with the deceaſed's intention to 
diſpoſe of his property according to 
the will. ws, 

«© The general principle of theſe 
revocations 1s, that when a perſon has 
contracted ſuch new obligations and 
relations, it cannot be ſuppoſed that 
he meant to adhere to his former diſ- 
poſition. That principle is recognized 
by all the caſes upon the ſubject, and 
they all proceed upon the ground of a 
total alteration in the teſtator's circum- 
ſtances; but if there is not a total al- 
teration, the implication is repelled. 

No cafe can be ſtronger againſt 

a revocation than this. When he was 

married 


4 
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married he made a will, by which he 
bequeathed ſome ſmall legacies, and 
diſpoſed of the reſt of his property to 


his wife. This might be in confidence 


that ſhe would take care of any chil- 
dren he ſhould have wt her. The-wife 
dies, and the reſidue becomes lapſed. 
He marries again, and his fortune will 
take the ſame courſe in point of ſub- 
ſtance as if he had made no will. The 
few legacies will belong to the perſons 
to whom they were given, and the 
reſidue would be ſubject to the ſtatute 
of diſtribution. Wo 
«© There are caſes in which it has 
been held, that this alteration of cir- 
cumſtances did not amount to a revo- 
cation; where the alteration was not 
ſuch as to make the Court ſay, the 
teſtator could not in duty adhere to his 
will. Such was the caſe of Brews and 
Thompſon, 1 Eg. Ca. Ab. 413,, where 
it was held that the alteration of cir- 
cumſtances was not ſufficient to amount 
to a revocation; for no injury was 
done any perſon, and thoſe whom the 
teſtator was bound to provide for were 
taken care of (1); which caſe is in 
ſubſtance the ſame as this; the great 
bulk would go to the wife and children; 
all the new relations are fully ſatis- 
fed ; and there is no probability of the 
teſtator's not intending to adhere to 
his former diſpoſition. In Brady v. 


Lord Mansfeld,. * that upon his re- 
collection there was no cale in which 


marriage and the birth of a child have 


been held to raiſe an implied revoca- 
tion, where there has not been a diſ- 
poſition of the whole eſtate. And 
although that may not be eſſential, it 
is certainly very material. 
revocations may exiſt where the reſidue 
is very ſmall, but it is otherwiſe where 
a ſmall part only is diſpoſed of, and 
the bulk remains. In TFomp/on and 
Shepherd, mentioned in a note to Amb. 
490., it was held that marriage and 
having children did not amount to a 


revocation of a will made by a wi- 


dower who had children. It was not 
that complete alteration of circum- 
ances which implies the revocation of 


(1) Vide the obſervations of Buller, J. upon this opinion, in Doe v. Lancaſhire. 


voked. 


Preſumed 
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a declared intention. A caſe of Calder 
and Calder, lately decided in the Pre- 
rogative Court, does not apply. It 
depended on its own circumſtances; 
and there was no power to preſume 
that the teſtator adhered to his inten- 
tion. That was the caſe of a will 
made by a widower having no chil- 
dren; he had no view to the relations 
of huſband and father, 'The great 
bulk of his property was left away, 
and there were declarations ſhewing 
his idea that his property would go to 
his wife and children upon a marriage 
ſubſequent to the will; and the wall 
itſelf was ſuch as would involve the 
family in endleſs litigation. Every 
circumſtance in that cafe raiſed the 
1mplication, that the will ſhould be re- 
No ſuch circumſtances exiſt 
in this caſe; but, on the contrary, 
every circumſtance repels the implica · 
tion. | | 

There would be a very conſider- 
able proviſion for the wife and her 
child; and it mult be preſumed that 
he knew the operation of the will; 
that'it difpoſed of the fmall legacies 


according to his intention ; that the 


reſidue would be diſtributable accord- 
ing to law; and that his property 


would be managed by the reſpective 


perſons in whom he had repoſed a 


confidence for the purpoſe. 
Cubitt, Doug. 31 —38B., it is ſaid by 


The advocates for the plaintiff 
having here cloſed their arguments, 
the judge intimated. a wiſh, that the 
caſe might be conſidered upon another 
point, wuz. Whether the will (pro- 


vided it was revoked) did not revive, 


as the ſon by the ſecond wife did not 
ſurvive his father? For which purpoſe 
it ſtood over till the 13th of May; 
when the advocates before- mentioned 
argued on that point. In caſes where it 
cannot be actually aſcertained whether 


the parent or the ſon ſurvived, and 


they periſhed by the ſame ſtroke of 
death, according to the Roman law, it 
was preſumed that if the ſon had not 


attained the age of puberty, the fa- 


ther ſurvived; but if the ſon had at- 
tained that age, that he ſurvived the 
father. This preſumption ariſes from 


the 
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the degree of ſtrength ſuppoſed to be · 
long to the reſpective parties. It was 
liable to certain exceptions in behalf 
of claims favoured by that law for the 
intereſt of mothers; and in cafes of 
fiduciary bequeſts, and the rights of 
patronage. The general rule of pre- 
tumption being applied to the preſent 
eaſe, the child by the ſecond wife be- 


ing only about a year old, muſt be 
ten to have died before his father. 
The queſtion then ariſes, Whether the 
will, if it was before revoked, was 
revived by the circumſtance of the fa- 
ther furviving ? | 

% By the Roman law, a will which 
was revoked by the birth of a poſt- 
humous child, did not revive by his 
death, becauſe no change in the fa- 
ther's intention can in that caſe be pre- 


famed ; but it was held otherwiſe with 


reſpe& to the gua/i poſthumi, or thoſe 
who were born after the will was made 
in the teſtator's lifetime. On their 


death the will was reſtored by the 


Prætorian law, as upon a new deſig- 
nation of intention. 
There is no caſe where it has been 


held by the law of England, that, under 


theſe circumſtances, a wg” wg re- 


vocation does take place. ere are 
two points of time to be regarded in 
conſidering the effect of the will: 1ſt, 


The paction: zd, The conſumma- 


tion. The will was undoubtedly good 
when it was made. Was it otherwiſe 


at the death of the teſtator? The pre - 


ſumption of the law of England, with 


reſpect to revocations, is not more 


frong than the agnatio ſui bæredis by 
the civil law, nor ſo ſtrong, for that 
was an actual revocation, and the 


other is only a preſumption liable to 


be repelled, The removal of the 
cauſe will as ſtrongly imply a renewal 


of the firſt intention, or rather more 


ſtrongly, on account of the omiſſion 
to deſtroy the will; but by the Præ- 


torian civil law it was held, that, upon 


the death of the agnatus, the will was 
reſtored, It is preſumed, that the rea- 
ſon why the teſtator did not revoke the 
will, was, that he was prevented by 
death; but, if the child dies firſt, the 
preſumption, is, that, not having re- 
voked the will, he intended it to Rand. 


Revocation, | 


At all events, the teſtator intended the 
legacies, on account of which alone 
this diſpute is material, ſhould be car- 
ried into effect, and that the executors 
whom he appointed ſhould have the 
management of his property: And if 
the Court, on a preſumed intent, de- 
cides againſt the will, the actual in- 
tention of the teſtator will be defeated. 
Dr Batten and Dr. Swabey contra. 
Though it may be admitted that the 
will was originally good, it is a ge- 
neral rule that a will is revoked by 
marriage and the birth of a child. 

*«« Jn the preſent caſe there was a to- 
tal change in the teſtator's ſituation, 
from bemg a widower to becoming 
again a huſband and a father ;—ſucha 
total change as to raiſe the preſump- 
tion that he did not intend the will to 
ſtand. It has been decided by Sir 
Geo. Hay, that the caſes of a-widower 
and a bachelor are the ſame. There 
is no deciſion that the quantum of the 
property will vary the preſumption, 
It appears that the caſe of Brown and 
Thompſon came on firſt before Sir John 
Trevor, Maſter of the Rolls, who held, 
that the will was revoked; and after- 
wards before Lord Keeper Wright, 
who was of a different opinion on ac- 
count of the particular circumſtances 
of the caſe; and Buller, J. in Doe ex 
dem, Lancaſhire v. Lancaſhire, 5 T. R. 
49, 61., thought the opinion of the 
Maſter of the Rolls better than that of 
the Lord Keeper. | 

« There are ſome difa of Lord 
Mansfield, but they are only didta, in 
Brady and Cubitt, that the will is not 
revoked by marriage and the birth of 
a child, if it only covers part of the 
property. In Doe v. Lancaſhire, the 
revocation is held to ariſe from a tacit 
condition at the time of making the 
will. There may be ſome cafes in 
which a will is allowed to ſtand, from 


circumſtances repelling the preſump- 


tion; but nothing is more dangerous 


than to let a particular equity, atifing 


from the quantity of the effects, operate 


againſt a general rule of law. It 
would introduce a vague and uncertain 
method of deciſion, and it is better to 


adhere to a known preſumption of law. 


The diſpoſition was complete by =- 
| Willis 


Revocation, 


will, both as to the real and perſonal 


eſtate; and the teſtator has not ſhewn, 
ſince the alteration in his circumſtances, 
any intention to adhere to it. Though 
the real eſtate is not within the juriſ- 
diction of this Court, it may afford an 
argument in favour of the revocation 
that it was wholly deviſed away. 
«© As to the other point. —It is not 
to be taken for granted in this caſe, 
even according to the principles of the 
Raman law, that the child died firſt. 
The doctrine alluded to goes no fur- 
ther than to ſhew, that when the father 
and ſon periſh by the ſame blow of 
death, the father is ſuppoſed to ſurvive 
his infant ſon. But it does not appear 
that in this caſe they did periſh by the 
ſame blow of death. The ſhip being 
caſt away is all that is admitted; zo 
conftlat that they died by ſhipwreck. 


The general law is, that the will was 


revoked : To take the caſe out of that 
law, its revival by the father's ſurviv- 
ing muſt be ſhewn on the other fide, 
There are paſſages in Dr. Zouch which 
ſhew, that in teſtamentary caſes the 
preſumption of father or ſon ſurviving 
is not adopted. | 

« By the Roman law, if a will was 
void for the prætermiſſion of a child 
who afterwards died, the will was not 
thereby rendered valid; or, if it was 
revoked by the birth of a poſthumous 
child, the death of that child did not 
reſtore it; and in caſe of a will becom- 
ing void by any ſubſequent cauſe, the 
removal of that cauſe did not reſtore it 
by the civil law, though it was other- 
wiſe by the Pretorian law, which was 


in the nature of a court of equity, and 


only prevailed for the ſake of the heres 
22 or reſiduary legatee. In this 
caſe, the refiduary legatee was dead, 


and the ground on which the jus pre- 
torium interpoſed fails. Any partieu- 


lar legatees only had the advantage of 
its revival incidentally, as it was allow- 
ed to ſtand on account of the general 
heres feriptus. >= 
«« Suppoſe this caſe was to be deeid- 
ed by the Roman law, and the will 
were to be reſtored by ſurvivorſhip, it 
could not be reſtored in the preſent in- 
ſtance, for no alteration in the father's 
intention can be preſumed to have 
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taken place after the ſon's death : and 
it was only upon ſuch preſumption that, 
after an agnatio ſut bærtdit, the will 
was by the Prætorian law reſtored. If 
the father did ſurvive a few minutes, 
there is no room to ſuppoſe that he 
had time to change his intention. Bur 
the doQrine of revival is no part of the 
civil law which has been adopted b 

the law of England. There is a caſe 
of Barrow and Baxter decided in this 
court; it is mentioned in Ambler 491. 
From the regiſter it appears, that the 
wife brought no fortune and had a ſet- 
tlement; there was a child who died 
before the teftator, and yet the will 


was held to be revoked. As a matter 


of general learning, the Roan law js 
not adopted in theſe cafes by the law 


of England, for they eſſentially differ 


from each other in many reſpects. 

3 Sir Vn. Scott and Dr. Nichol 
in reply.— The civil law, upon the 
grounds which have been already urg- 
ed, is clearly in favour of the will; and 
the Court will not attend to diſtinctions 


between jus prætorium and jus ci vilt. 


Jus prætorium was as much a part of 
the general ſyſtem as any other, and 
in fact it was the predominating and 


over-ruling authority. 


.be cafe of Barrow and Baxter 
is certainly contrary to the civil law; 
and it does not appear if thoſe points 
were adduced, which in this cauſe 
— been urged in ſupport of the 
will. 

« With regard to the diſtincti 
which has ben made between. A 
res ſcriptus and a fpecial legatee, the 
latter was as much intended to be be- 


ne fited as the former. | 


«« It being the eſtabliſhed law that 
the death of a guafi pofthumurs revives 
the will, the diſtance of the interval 
between his death and that ofthe teſta- 
tor is not material againſt the preſump. 
tion of law, The Court is not to exa- 
mine by evidence whether there was 
an actual change of intention or not. 

_ ©: The law, with reſpect to revoca. 
tions by marriage and the birth. of a 
child, is, as laid down in Brady and 
Cubitt, a mere principle of preſump. 
tion; and, in that caſe, all the circum- 
ſtances muſt be taken together, and 
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material. It is extraordinary, if there 
is any deciſion that a open diſpoſing 


of ſmall legacies will be revoked by 


ſubſequent marrfage, &c., that no ſuch 
caſe appears. The Courts have not 
gone the length of Lord Mansfield in 


Brady and Cubitt, by deciding that a 


revocation does not take place if any 
property is left: But there is no caſe 
where marriage and the birth of a child 
have been held to amount to a revoca- 
tion, if the will was ſuch as might have 
been made after theſe relations were 
contracted, fairly and without injury 
to the family. LEE 

The diſpoſition in the will in queſ- 
tion only extends to a very ſmall part 
of the property, and might be fairly 
made by a perſon having a family, the 
lapſed reſiduary bequeſt being as if it 
had never exiſted. 0 
e The teſtator having no wife or 
children at his death, the tacit condi - 
tion (which in Doe and Lancaſpire is 
conſidered as the principle of theſe 
caſes) may be fairly conſidered as a 


condition that the will ſhould not take 


effect if the teſtator ſhould afterwards 
have a wife and children avho /arvived 
him. | ES 
_« All the caſes in the courts of com- 


mon law admit, that the doctrine upon 


this ſubjeQ is borrowed from the civil 
law. The Courts have not adopted 
all the minute rules and diſtinctions, 


but only ſome of the general princi - 


ples; and there is no principle better 
founded on juſtice, than that if a will 
is revoked by the birth of a child, it is 
revived by his death in the life of the 
father. | 

Judgment of the Court. 

« Sir Wm. Nynne.—It is contended 
on the part of the next of kin, that by 
marriage and the birth of a child the 
will became void by implication of law : 


On the other ſide it is contended, that 
the particular circumſtances of the caſe 


rebut that implication. | | 

« [tis clearly the general law, that 
a will made by a bachelor is revoked 
by fubſequent marriage and the birth 
of a child. That there is a diſtinction 
in the caſe mentioned by Ambler is, 1 


think, a miſtake. The principle of 


- 


the ſtate of the property may be very 


the rule is, that the change of circunt- 
ſtances found a preſumption that there 
is a change in intention, which may be 
as ſtrong in favour ofa ſecond wife and 
family as a firſt ; and it does not ſeem 
material whether the will was made by 
a widower having children, or a ba- 


chelor. 


The more weighty argument is 
drawn from the operation of the will, 
under the circumſtances which have 
happened. The teſtator has given le- 
gacies which are not very conſiderable 
and the reſidue to his wife. That gift 
of the reſidue became void by her 
death. If he had % a ſecond wife 
and ſon, they would have had their 
ſhare with the other children. In Bra- 
dy and Cubitt it is ſaid by Lord Mans- 
feld, that there is no caſe of a revoca- 
tion where there ts not a total diſpoſi- 
tion, intimating, that the ground of re- 
vocation is an entire deprivation. 
However that may be, if there is an 
ampte portion remaining after a few 
legacies to friends, there is no deciſion 
that a will would be revoked. The 


principle on which the caſes have gone 


does not militate againſt ſuch a will. 
«© This caſe is not exactly ſimilar : 
The teſtator gave the bulk of his pro- 
perty to his wife early after marriage. 
Shelived for ſeveral years,during which 
all their children were born. The birth 
of thoſe children would not revoke 
the will, and he might mean to leave 
them in the power of their mother. 
She died ; and it is not an improbable 
ſuppoſition, that he, knowing the ef- 
fe& of the will, ſuffered it to remain. 
There is a ſtrong ground, then, to con- 
tend, that, under thoſe circumſtances, 
the caſe does not fall within the rule 
laid down and eſtabliſhed for the re- 
vocation of wills. 8 
«« J was not aware of the caſe of 
Barrow and Baxter, in which the 
Court ſeems to think the ſubſequent 
death of the child would not make an 
alt-ration ; but the point ſeems a good 
deal like that which has been wexata 
gquæſtio in theſe courts, and brought 
before the courts of common law, 
whether a will, which is revoked by an- 
other, is ſet up by the deſtruction of 
the ſecond, There was a caſe to that 
| effect 
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effect before Sir Geo. Lee of Hellyar and 
Hellyar, in which it was held, that the 
will being once revoked remained fo. 
There was an appeal to the delegates, 
but it was never determined by them. 
The cafe of Glazier and Glazier, 4 Bur. 
2512., was directly contrary to that; 
and it was held that the firſt will was 
good, ; | 

«« In Brady v. Cubitt it was laid 
down by Buller, J. that implied revo- 
cations muſt depend on the circum- 
ſtances at the time of the te/tntor*s death. 
That makes it material to inquire what 
thoſe circumſtances were. The fact 
is, that having embarked, they all pe- 
riſhed. The Roman law has been en- 


tered into, and it clearly appears by 


the Prætorian, which is conſidered as 
the latter Roman law, that the revo- 
cation was entire and not preſumptive, 
and yet the will was held to revive. 


« With reſpect to the priority of 


death, it has always appeared to me 
more fair and reaſonable in theſe un- 
happy caſes to conſider all the parties 


as dying at the ſame inſtant of time, 
than to reſort to any fanciful ſuppoſi- 
tion of furvivorſhip on account of the 
degrees of robuſtneſs; and I rather 
ſuppoſe that is what is meant by Dr. 
Zouch in the paſſages alluded to. 

| «© Thea the teſtator, at the time of 
his death, had neither wife or children, 
Buller, J. ſays, It is to depend on the 
circumſtances at the time of the 1eftator's 
death: There is no circumſtance to 
raiſe a preſumption that he intended at 
that time that the will ſhould be re- 
voked. ö 


On the firſt point I ſhould have 


great. doubt if the preſumed revoca- 
tion did take place at all, 

« On the ſecond, As there were 
neither wife or children at the death of 
the teſtator, I am clearly of opiaion 
that the Court ought to pronounce for 
the validity of the wall.” | 

As to parol declarations, Ec., con - 
cerning the ſubſiſtence or revocation of 
the will, vide Brady v. Cubitt, and Dar 


v. Lancaſhire, ubi ſup. 


* 
4 * * 


Riots, 


Routs, and unlawful 
Aſſemblies, 


See the ſtat. 

13 H. 4 c. 7. 
2 H. 5. c. 3. 
19 H. 7. C. 13. 
and ſtat, 1 Geu. 
c. 5. 2 Rol. 
Abr. 82. 


i. Dominus Rex ver/us Ingram & al. 
(Hill. 8 Will. 3. B. R. 1 Ld. Raym. 215. 8. C.] 


INGRAM and many others were convicted of a riot To inguiſition of 


on 13 H. 4. c. 7. before two juſtices of peace, toge- 
ther with the ſheriff, Et per Cur. 1ſt, If the rioters be 


riot upon view, 
ſheritf m uſt be 
party, otherwite 


convicted on view, the fheriff muſt be party to the inqui- not, and ſuch ir- 


ſition; but if the rioters diſperſe before conviction up 
view, the ſheriff need not be party, for the juſtices may 
make the inquiſition without the ſheriff. 
quiſition by two juſtices is pro damino rege, and need not 


uifition is pro 
_ x only. 7955 
6 Mod. 141. 
2dly, Such in- 1 Sid. 86. 
1 Keb. 694, 
Raym. 386. 


be alleged capt. pro domino rege, & corpore comitatus, as an Car 383. S. C. 


inquiſition by a grand jury, who inquire as well pro cor- C 


3 


pore comitatus, as pro domino rege. 


omb. 423. 
zdly, If the juſtices 8 
+ make 
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make not inquiry within a month after the riot, they are 

Vide 1 Hawk, puniſhable z yet they may inquire after the month, for the 

c. 65. f. 31. lapſe of a month does not determine their authority, but 
only ſubjects them to a penalty. | | N 


2. Dominus Rex verſus Heaps. 
[Paſch. 11 Will. 3. B. R. 2 484. 8. C. 12 Mod. 262. 


Indi ctment for a ] NDICTMENT, that the defendants riotgſe e rou- 
or ee toſe & illicite aſſemblaverunt, & fic aſſemblati exiflentes 


acquittal of th a ; ; | | 
N. 10 ſo of _ riotoſe & rouigſe inſultum fecerunt in quendam J. Ruſſel, 


aſſault. Vide &c, Upon not guilty, the jury found two defendants 


. guilty, and acquitted the reſt : And it was moved in arreſt 


93, 149. Vide of judgment, that two cannot“ make a riot, and there- 
po Gas. pl. 24 fore cannot be guilty of a riot, and that all are acquitted 
2 r e. by this verdict. On the other fide it was ſaid, that the 


ki 5 94 aſſault and battery is charged in the indictment as well as 


the riot; and two defendants may, as they are found, be 

| guilty of that. | | 
Vide 3 Mod. 141. Sed per Holt, C. J. A riot is a ſpecific offence, and the 

Hawkins Þ-C- battery is not laid as a charge of itſelf, but as a part of 
65. Vide . . : 

x Str 196. the riot; for the riotoſe & routoſe runs through all, and is 
3 Bur. 1264. aſcribed to the battery as well as the aſſembly. The con- 

ſequence is, that theſe defendants being ry iſ of the 

riot, are diſcharged likewiſe of the battery; and no judg- 


ment can be given; and judgment was arreſted. 


3. Domina Regina verſus Soley & al. 
[Trin. 6 Ann. B. R.] . 


Unlawful . ] NFORMATION that the defendants tiel four 2 | 


1 to 1 Jieu ballivum & burgenſes de Bewwdley in Guihalda Burgi 


Hawk. P. C. Prad. aſſemblat. ad eligend. ballivum burgi pradif. pro anno 


e. 65. 2 Hawk. tunc prox. ſequent. deſervitur. in electione præclict. procedere vi 
*E. 25. f. 55. et E oarmis clamoribus & veciferationibus illicite riotaſe & rou- 


ſeg. Pop. 121. , , a 
> ad. S teſe impediverunt. The defendants were found guilty, 


Moor 636. S. C. and upon motion in arreſt of judgment it was held naught. 

pe ey 1. Becauſe it did not appear that any right is claimed, nor 
» 1115. — | . 

| any ſuch franchiſe pretended to, ſo that they might be do- 

ing an unlawful act (a); but if they had ſhewed a right 

to this franchife, this might be a diſturbance to them in 


(a) This point, which was not ne- grievances by dangerous difturbances 
ceſſary to the deciſion, ſeems very of the public peace. Yide 1 Hawt. 
gueſtionable, The law will not ſuffer ch. 65. f. 7, 1 88 „ 
perſons to ſeek redreſs of their private | 


the 


Riots, Bouts, and unlawful Afſemblies. — 594, 


the uſe of it; and to diſturb another in the uſe of his 

juſt franchiſe, is an unlawful act. Vide 29 E. 3. 18. It 1 in 
is a treſpaſs, vide reg. 94. Aſbt. 434. Raft. 662. adly, fachen 
Becauſe it is not ſaid that the defendants unlawfully aſ- treſpaſs. 
ſembled; for a riot is a compound offence, There muſt 

be not only an unlawful act to be done, but an unlawful 


aſſembly of more than two perſons. 


4. Domina Regina ver/us Soley & al. 
5 (Trin. 6 Ann. B. R.] 


] NFORMATION, that the defendants 2//icite, riotgſe, Unlawful a to 
& routoſe aſſemblauverunt ad pacem perturband. & vi & ” wes apy mY 

armis oftium cufuſdam domus wocat. the Guildhall Burgi de , Inſt. 156. p 

| Bewdley, clauſum exiflen. de cardinibus riotoſe & routoſe eleua- Hawk. P. C. 

verunt. The defendants were convicted, and upon mo- 187.1. Hot 

tion in arreſt of judgment it was held naught, becauſe it ed 2 * 

did not appear whoſe houſe it was: If it was the defend- Hob. gz. 5 Co. 

ants it was not an unlawful act. Every crime muſt ariſe 91. b 

from an unlawful act (a). It is ſaid to be vocat. the Guild- | 

hall Burgi, but calling it ſo does not make it ſo. The 

Guildhall may belong to a private perſon as well as the 

borough. Vide Dy. 68. Yelv. 28. 3 Cro. 200. Yet the 1 

Chief Juſtice thought an aſſembly might meet together [ 59 5 ] 

with ſuch circumſtances of terror as to be a riot. He | 

called it a kind of aſſault upon the people. Vide Hob. gr. 

1 Mod. 73. Weſt. Preced. 149. Lamb. 108. 3 Keb. 623. 

r Ro, Rep. 49. 3 Mod. 3. Moor 786. pl. 1086. | 


(a) Vide note to the preceding caſe. 


5. Domina Regina ver/zus Ellis. 
{6 Ann. At niſi prius in Middleſex, coram Holt, C. F.] 


aſſemble law- 


they did riotouſly aſſemble, and vi & armis beat and 

1 AE Ss fully, and quar- 
wound one Ellis, Upon non cul. it appeared at the trial, telling, fall upon 
that Ellie, who was the Enfield ſtage-coachman driving to one of their own 
London in the highway, the defendants, one in a chaiſe, 5 riot] if on 
and the reſt on horſeback, overtook him, and that the a flrarger it is, 
chaiſe was overturned by the coach, but not through any _ ” _ on 
fault of the coachman; but that the driver of the chaiſe 8%, 3 
and his company taking offence at it, followed the coach- cont. 2 Keb. 
man and beat him barbarouſly, It was objected upon this 558. 6 Mod. 

. . | 8 435 I4+!y ACC, 
evidence, that this was a treſpaſs, but not a riot, becauſe 8. C. io 636 
the company was lawfully aſſembled. Et per Holt, C.] 
Iſt, If ſeyeral are aſſembled lawfully without any evil in- 

5 2 e 


1 NDICTMENT againſt four defendants, for that If three, or more, 


niſtrator ſues, 


39 nmiules of Court. 


tent, and an affray happens, none are guilty but ſuch as 
act; but if the aſſembly was originally unlawful, the act 
bol one is imputable to all. F | 
Vide 1 Hawk. 2dly, If three, or more, are lawfully aſſembled, and 
& 65. . 3. quarrelling, all fall upon one of their own company, this 
is noriot; but if it be on a ſtranger, the very moment the 
quarrel begins they begin to be an unlawful aſſembly, and 
their concurrence is evidence of an evil intention in, them 
that concur ; ſo that it is a riot in them that act, and in no 
more. So ruled, and ſo found by the jury. 


596 — Rules of Court, 


Vid. tit. Motion. 


1. Sir James Butler's Cafe. 
l Mich. 8 Will. z. B. R.! 


Deſeating a rule Þ PON a rule of reference to arbitrators, they make 
of Court by a an award for the plaintiff, and a ſtranger by con- 
. 20 trrivance defeats the party of the benefit of this award. 
| P > 
Per Cur. It is a contempt to the Court, and an attachment 
ſhall be granted; for it ſhall not be in any one's power to 
defeat the rules of this Court, or render them ineffectual. 


2. Anonymous. 
[Mich. 8 Will. 3. B. R.] 


 Conftrued | a man enters into a rule in B. R. not to ſue execution 
Ine - upon a judgment, and brings an action of debt upon the 
5 judgment, it is a breach of the rule. Per Cur. 


3. Grepgg's Caſe. 
[Paſch, 5 Ann. B. R.] 


ere an admĩ- P ER Felt, C. J. at the ſittings at Guildhall, in an ac- 
tion by an adminiſtrator: The defendant cannot 


cannot bring . 3 2 
money into Court, becauſe the adminiſtrator is not 


money into bring 


8 by law t ſts; and, g *. N. ? 
1 . ng Sag o pay colts; and, Paſch. 5 Ann. B. R., in Gregg s 


an action was brought by an executor for money due 
Ee to 


* 2 1 e + — — 


Rules of Court, 


596 


to his teſtator for law - buſineſs done N him, it was moved 107, 153. Ante 


to bring ſo much money into Court, | 
Covenant and breach for non-payment of rent, and for 
not repairing, &c., it was moved to bring in fo much for 
the reut; and as to the other breach, that the plaintiff 
might proceed as 4 fit. Et per 

judges have agreed, (for he put the caſe to Holt, C. J.) 
that it is but reaſonable to allow it: That it does not differ 
from debt for reat; for though it be covenant, yet it is 
a covenant for payment of a ſum certain. The ſame di- 
verſity was tak-n between covenant for a ſum certain and 3 


ut denied (a). 593. H. 2 Ann. 
may be brou ht 
into court; in 
covenant for 
rent, debt for 
rent, replevin 
and ayowry for 
rent. S. C. 

1 H. Black. C. B. 
24. Ante 89, 592. 
Mod. Caſes 29. 
Salk. 130. 


Trevor, All the 


choſe. incertain, per Holt, C. J., Hill. 9 Will. 3. B. R., olt 472. 
ſaying it did not differ from an indebitatus afſumpit. Et 


Trin. 12 W. 3. B. R., ſame rule (6). 
In a quantum meruit 1 into Court was de- 
ut, Paſch. 5 Ann, B. X. Quantum meruit 


nied. Hill, 8 Will. 3. B. R.; 


[597 ] 


it was allowed ex motione magiſtri Raymond. 
In trover for a horſe, bridle, and ſaddle, it was moved 


to bring the ſaddle and bridle into court, but denied, Trin. 
2 Ann. B. R., Wilcoct's the attorney's caſe (c). 
Replevin, defendant avows for rent, and plaintiff ad- 
mitted to bring it into court. Hill. 10 W. 3. B. R. (d) | 

In ejectment upon an entry for non-payment of rent, 
the Court ſtaid all proceedings upon bringing all the rent 
into court (e), and accepting a new leaſe and ſealing a a 
counterpart, Downes verſus. Turner, Mich, 8 Will, 3. 


B. R. | 


(a) R. Crutchfield v. Scott, Str. 796. 


that in an action by an executor the 
defendant may pay money into court; 
and it was held that the effect of it 
would be not to make the executor. 
pay, but only loſe ſubſequent coſts. 


' Vide Barnes 280. 3 
) In covepant, a defendant was al- 


lowed to pay money into court upon 
breaches for nonpayment of rent, and 


money agreed to be paid for N N 


meadow land; but not generally, F 
well v. Hall, 2 Bl. Rep. 837. 
(c) In the caſe of Fiſher v. Prince, 


3 Bur. 1363., the following rule was 


laid down per Curiam : Where trover 
is brought for a ſpecific chattel, of an 
aſcertained quantity and quality, and 
unattended with any circumitances that 
can enhance the =. above the 


real value, but its real and aſcertained 


value muſt be ſole meaſure of the da- 
mages; there the ſpecific thing de- 
manded may be brought into court. 


P:3 


Where there is an uncertainty either 
as to the quantity or quality of the 
thing demanded, or there is any zort 
accompanying it that may enhance the 
damages above the real value of the 
thing, and there is no rule whereby to 
eſtimate the additional value; there it 
ſhall not be brought in, 

In Whitten v. 1 uller, 2 Bl. Rep. goa. 


on trover for a bond, a rule to ſtay 


proceedings on delivering up the bond 
and payment of coſts, was diſcharged; 


the plaintiff inſiſting to go for ſpecial 


damages, as the obligor had died dur- 
ing the detention. | 

(4) R. acc. Vernon v. Wynne, 1 Hen, 
BI. 24. Lide Barnes 429. 

(e) By ſtat. 4 G. 2. ch. 28. if the 
tenant, at any time before trial in eject- 
ment for nonpayment of rent, pay to the 
leſſor or his attorney, or into court, all 
the rent due and coſts, all proceedings 


in the ejectment ſhall caſe, 


597 9 Rules cf Court, 

8 In debt for rent, it was moved to bring ſo much into 
court (a), and Helt, C. J. thought it hard; he ſaid he re- 
membered the beginning of theſe motions; the firſt was to 

bring in principal and intereſt upon a bond; after that it 
came to an indebitat. aſſumpſit: It has been done in debt 


for rent, but not ſo freely; we do it in ejectment on a 


ſpecial reaſon, viz. becauſe that action ſubſiſts entirely upon 
the rules of the Court. Per Holt, C. J. Paſch. 10 W. 3. 
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B. N. 


In debt upon a bond 5); defendant muſt bring in the 


whole penalty, or the 


ourt will not ſtay proceedings. 


Hill. W. 3. B. R. But ſemble ne poet gſtre without bring- 
ing in the whole money. If the parties diſpute the quan- 
tum, and there is a diſpute how much is due, ne poet ęſtre 


referre. Trin. 11 V. 3. B. R. (c) 


(a) It may be brought into court 
Barnes 280. | 
(b) By ſtat. 4 and 5 Ann. ch. 16. 


in any action on a bond with a penalty, 


with condition for payment of a leſſer 
ſum at a day or place certain, on 
bringing into court all the principal 
and intereſt due, and all coſts in law 


or equity (wide Siſiey v. Newinſon, 


Str. 699. Lock v. Shermer, B. R. Hard. 
116.), it ſhall be taken in ſatisfaction 
of the bond. — Upon bonds for pay- 
ment of money by inſtalments, the in 


ſtalments in arrear may be brought 
into court, Lucas v. London, Str. 958. 
The 


Barnes 288. Vide 3 Bur. 1374. 
defendant had leave to pay the penalty 


on a bond to indemnify a pariſh againſt 


a baſtard into court, Branguin v. Per- 
rot, 2 Bl. Rep. 1190. 


| (©) In Str. 787. it is ſaid that the 
fir 


motion to bring money into court 


. was in Kelyng's time, and introduced 
to avoid the hazard and difficulty of 


pleading a tender. 
In actions for mere fort, it has been 


repeatedly determined that money can- 


not be paid into court, e. g. for immo- 
derately driving a hired chaiſe, I bit: 


v. Woodhouſe, Str. 787. ; or for dila- 


pidations, Squire v. Archer, Str. go7. ; 


or for meſne profits after judgment in 
ejectment, Holdfaft v. Morris, 2 Will. 


115. | | 
Neither can it be brought in upon 


- covenant to render the beſt beaſt or 


pay money at the laintif*s election, 


mit money to be paid into court, and 


Barnes 289. ; nor on a bond from a 
bailiff for his good behaviour, Barnes 
205. ; nor on bond for performance of 
covenants in a leaſe, Barnes 286. 
The general rule is laid down in 
Hallet v. the E. I. Comp. 2 Bur. 1120. 
as follows: Where the ſum de- 
manded is a ſum certain, or capable 
of being aſcertained by mere compu- 
tation, without leaving any other fort 


of diſcretion to be exerciſed by the 


jury, it is right and reaſonable to ad- 
mit the defendant to pay the money 
into court, and have ſo much of the 
plaintiff's demand upon him ftruck 
out of the declaration ; and that if the 
plaintiff will not accept it, he ſhall 
proceed at his peril. ”? | 

In aſſumpſit againſt a carrier, the 


' defendant was allowed to bring a ſum 


of money into court, upon an affidavit 
that he had publiſhed an advertiſement 
that he would not be anſwerable be- 
yond that ſum without a ſpecial entry, 
Hulton v. Bolton, Hen. Bl. 299. n. In 
Gunning v. Moris, 5 Term R. 87. the 
declaration ſtated that the defendant 
was indebted in a ſum of Engliſb mo- 
ney on bond in a ſum of proclamation 
money of North Carolina (dated be- 
fore the American war) ; an applica- 
tion to pay into court the amount of 
the penalty in proclamation money was 
diſcharged, proclamation money hav- 
ing ſince the forfeiture Joſt its value. 
Groje, J. ſaid, We ought not to per- 


o 


Rules of Court. 


penal ſtatutes, Str. 1217. 3 and if two 
penalties are ſued for, the amount of 
one may be paid generally, Szock v. 


to ſtay the proceedings, except where 
the juſtice of the caſe requires it ; and 
this is not ſuch a caſe. A 

In an action on which money can- 
not be regularly brought into court, 
Ce. g. againſt an attorney for negli- 
gence, ) if the plaintiff takes it out he 
waives the irregularity, Griffiths v. 

Williams, 1 T. R. 710. Money may 
de brought into court in actions upon 


4. Elliot verſus 


t 597. 


Eagle, 2 Bl. Rep. 1052. ln an action 
againſt three, one uffered judgment 
by default, another was outlawed, the 
third was not allowed to pay —_— 
into court, Kay v. Panchiman, 2 Bl. 
1029. 


Callow. 


| [Mich. 9 Ann. B. R.] | 
EFENDANT brought money, viz. 10 J., into Though plain iff 


court, and had it ſtruck out of the declaration. 
terwards the plaintiff ſuffered a nonſuit; and the queſtion 


Af. is nonſuit, yet he 
ſhall have money 
brought in upon 


was, Whether he ſhould be allowed to take this money? ſtriking it out of 
Et per Cur. He ſhall (a); for ſo much the defendant has ad- . 


(a) The plaintiff is entitled to have 


e money out of court, though he 
proceeds and has ee which is 


arreſted, Fiſher v. Kitchingman, Barnes 
If a verdi@ is given for the de- 


284. 
fendant, he may have the money paid 
in towards his colts, Barnes 280. anon, 
but if the plaintiff is a pauper it is 
otherwiſe, Lee v. Holland, Bunb. 287. 
Conſequently the plaintiff is in all 
cafes entitled to the ſurplus, if any, 
after deducting coſts. Money paid 
into court under a rule, being a pay- 


ment on record, the party can never 


recover it back, though. it afterwards 
appear that he paid it a4 ed 
Per Buller, J. Malcolm v. Fullarton, 
2 T. R. 648. | | 
In Cromp. Prac. 147. it is laid down, 
that if the plaintiff declares in aſſump- 
fit on an agreement, and defendant 
pays money into court, he admits the 


agreement, if the declaration is upon 


the agreement only; but if there are 


other counts, he may pay money into 


court on one of thoſe counts, and then 
he will not admit the validity or ex- 
tent of the agreement. In Banough 
v. Skinner, 5 Bur. 2639. being an ac- 


tion againſt an auctioneer, for a depoſit 


upon a void ſale, the defendant hav- 
ing paid"money into court, the court 
were clear with the plaintiff as to the 


P 4 


matted 


merits, and thought the defendant had 
acknowledged himſelf to be liable to the 
action by paying money into court. 
In Cox v. Parry, 1 T. R. 464. the de- 
fendant paid money into court upon an 
action on a policy of inſurance ; the 
plaintiff proceeded to trial, and ob- 
tained a verdict for a larger ſum; but 
the court, on a motion for a new trial, 
were of opinion that the pclicy was 
void ; whereupon a queſtion aroſe, 


Whether the defendant, by paying 


money into court, had not preclude 

himſelf from making the objection; as 
to which it was held, that paying mo- 
ney into court admits the plaintiff has 


a right to maintain the action, and 


reduces the queſtion ſimply to the quan- 
tum of damages which he is entitled 
to recover. In that caſe, if the de- 
ſendant had not paid money into court 
the plaintiff muſt have been non- 
ſuited, he has admitted that the plain- 


tiff is entitled to maintain his action 


to the amount of that ſum; but nothing 
more. He does not vary the con- 
ſtruction and import of the policy 
ſo as to entitle the plaintiff to re- 
cover beyond that extent. In Jenkins 
v. Tucker, H. Bl. go. the defendant 
having paid money into court de- 
murred to the evidence, which Lord 
Loughborough ſaid ſtruck him as very 

| ablurd, 


_ JoCgment 
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Temp. Hard, 
206. Barnes 
284. Pract. 


Scire Facias. 
. mitted to be due, and ſo much he has actually paid him; 
vide Rep · B. R. and if the gauſe had gone on to trial, there muſt have 


been a verdict for the plaintiff as to ſo much; for this is 
admitted to be due, and paid down as the plaintiff's mo- 


Reg. 250. Caf. ney; otherwiſe perhaps of money paid into court by way 


of Trac. C. B. 36, of tender. 


If a man pleads a tender & uncore priſt, and 


pays the money into court, and the plaintiff takes iſſue on 
the tender, and it is found againſt him, the defendant 


ſhall have the money. 


abſurd, ſince the defendant admits a 
cauſe of action, ſo that there can be no 
ſuch a thing as a nonſuit (1), and alſo 
becauſe it was for the jury to deter- 
mine upon the guantum of damages. 
If the plaintiff takes the money out of 
court in the firlt inſtance he is entitled 
to coſts up to the time of paying 
it in. Where he proceeds after- 
wards, but diſcontinues or accepts the 
money, &c. before trial, he is entitled 
to coſts to the time of paying it in, 


and the defendant to ſubſeqent coſts, 


Barues 280, 282, 284, 287, 3852 
Hartley v. Bateſon, 1 T. R. 629.; but 
if he proceeds to trial, and a verdict 
goes againſt him, Stevenson v. Yorke, 
4 T. R. 10.; or he is nonſuit, Kabell 


Barnes 286. The plaintiff muſt give 
ell 


Sty. 388. 


v. Hudſon, id. ibid.; or juror is with- 
drawn, Stodhart v. Johnſon, 3 T. R. 
657.3 he is not allowed any coſts. If 
the defendant pay the money on par- 
ticular counts, the plaintiff, on taking 
it out, is in the King's Bench only en- 
titled to his coſts on thoſe counts, Bailie 
v. Caxelet, 4 T. R. 579. The contrary 
was ruled in C. B. Hellier v. Halle, 
the appointment for taxing, Kabell v. 
Hudſon. | 

The Court of King's Bench, in a 
caſe where the action was attended with 
oppreſſive circumftances, allowed the 
debt to be paid into court without coſts, 
Johnſon v. Houlditch, 1 Bur. 578. 


' (1) . & wide Kabeil v. Hudſon, infra. 
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Scire Factas, 


1. Panton verſus Hall. 
[Trin. 1 W. & M. B. R. Rot. 130.] 


againſt two; 
ſcire facias 
againſt one, ill. 
Vide poſt 601. 
Fare ſl. 35 4» 6. 
S. C. Carth. 
Tos. Vide Co. 
Ent. 621. 2. 

1 Rol. Ab. 883. 
10 Vin. 547. 
Allen 21. S. . 
3 D. 334. p. 6. 
Vide Skin. 82. 


| A Judgment in debt was recovered againſt A. and B., 
and a ſcire facias awarded againſt the tertenants and 
the heir of B. The ſheriff returned a /cire feci as to the 
heir, and returned ſeveral perſons tertenants in balliva ſua, 
warned; they appear and plead in abatement, no ſcire ſa- 
cias had been awarded againſt 4 The plaintiff replied, 
that he at ſucha time ſued out a ſcire facias againſt A., and 
ſet it ſorth. This replication was held naught on demur- 
rer, for a ſcire facias is a judicial writ, and muſt purſue 


5 the 


Scire Fatlas. 598 
the nature of the judgment; therefore as the judgment is 
joint, ſo ought the ſcire facias ; whereas here they are as 
ſeveral independent ſuits. 2 Ro. 276. 20 H. J. 3. Cre, 
Car. 517. | | 
"2dly, The return is ill, for it ſhould not be, that A., B., Return of (ci. 

and C. are tenants of lands in halliva ſua, but A., B., and - ee e 
C. are tenants of all the lands in balliva ſua. My of 

OE | ps | tenants in balliva ſua, Herne 326. 2 Brownl. 392 


2. Tully's Cafe. 
(Hill. 6 Will. 3. B. R.] 


N error to reverſe a fine, though in firineſs of law a Error toreverf 


ſeire feci being returned againſt the conuſees, is ſuffi- 3 fine. _ 3 Mod. 


: R 274. I Salk. 
cient; yet for fear of purchaſers, and in favour of them, Vide Hard. w 


there ſhall be a /cire facias againſt the tertenants, Comb. 318. 
e | Dyer 321. Co. 
| Ent. 233. Cro, El. 474, 739« Mo. $24» 


I 


3. Hardiſty verſus Barny. 
[Hill. 7 Will, 3. B. R.) 


1 F a judgment be above ten years ſtanding, the plaintiff Where ſeire fa - 
cannot ſue a ſcire facias without motion in court (a); if 51 _ Mga 

under ten, but above ſeven, he cannot have a ſcire facias where without. 

without a motion at ſide- bar. Note; If after ſuch mo- 8. C. Comb. 356. 

tion and judgment revived by /cire factas, the defendant 

dies before execution, the plaintiff muſt ſue a new /cire fa- 

cias, but may have it without motion; for the judgment 

Vas revived before. Per Cur. ö 


(a) In Coꝝſgaine v. Fly, 2 Bl. Rep. out a fei. fa.; but execution only to 
995 · on a judgment of above twenty iſſue on a return of /cire feci, or an af- 
years old, and in Bagnall v. Gray, id. fidavit of perſonal ſervice on the de- 
1140., on a judgment of ten years old, fendant. | 
the Court of C. B. gave leave to ſue 255 


4. Anonymous. | [ 599 ] 
Tris. 8 Will. z. B. R. 


1 N C. B. there is but one ſeire facias (b), and upon nihil Rule for ſuing 
returned execution. In the King's Bench there are two ut and return- 


: W | ing ſcire facias. 
ſcire facias's and two mhils returned, and heretofore both Fareſl. 5, 6, 40, 


p (5) On which there maſt be fiſteen days between the ze/e and return, Imp. 
B. 513. 2 1 es 
| were 


; 
75 
2 
3 
wn. 
&- 21 
FB 


MEX 
'Y 
A 
_ 
* 
1 
1 
4 
7 
* 
'F 
5 
5 
"oo 
4} 
pl 
| 
2 
+ 
? 
6K 
Wes 
H 


r 


en eg i eee 


95 „„ 8 = _ 
e ny ans - LE e 2 
* Nn 2 CCC — > 1 _— EE Wy] IND RS 
a. * 2 2 2 - \ W. 
— = , * —— K — — * * q ö ; by n — — 
4 . Fo ** * — — 2 — * 7 N 
———_ 


— 


* 9 * N N 
* 5 2 
— K — edun 8 * 
. - — wool —— — 
. — — — — — _ — — — — 


2 bs — 
— — ET 
. Ss og 7 „ 7 W 


* n r . » 
PEP 2 


1 
e 


44 
4 
£ 
_ 
+ 
N 
1 2 
1 
E 
N * 
2 * 
. 
y % 
$ 


4 k 
"44 
+. $2 
5 $4 
x; E 
4 741% 
I 7 3.4 
. 
1 
* FN f 
i . ml 
—— 
8 | 
j 
H 
lf 
EY: 
1 
. * off 
IS 
* 9 


* — ys i vo — 


a 
Om OO — 
—— 


599 Stire Fatias. 

56, 68, 69,1 38. were ſued out together by making the 14% of the ſecond as 

6 _ 6, & if the firſt were returned ; but now the Court made a rule 

A that both ſhould not be ſued out together, but the firſt 

428. Prac, Reg. ſhould be duly returned before the fecond ſhould be ſued 

495» out, and that the ſecond ſhould be teſted the day of the 
return of the firſt, | by TY | 


F. Lugg ver/jus Goodwin. 
Mich. 10 Will. 3. B. R. 1 Ld. Raym. 393. S. C.] 


Againſt principe! 1 facias upon a judgment againſt the principal de- 
__ = 62-gh A fendant was, in hac parte. Et per Holt, C. J. on ſearch 
Fareſl. 4. S. C. of precedents; where it is againſt the defendant himfelf, 
Caſes B. R. 214. jt ſhould be in hac parte; where againſt the bail, in es 


parte (a), and this will reconcile the precedents. 


(a) In bac parte againſt bail, ruled the moſt proper, Lord Rajm, 5 32. 


to be ſufficient, and 1aid by Holt to be Bringar v. Allanſon. 


6. Anonymous. 
Trin. 11 Will. 3, B. R.] 


Scire facin H Capias ad ſatisfaciendum againſt the principal in order 
— _ to charge the bail muſt lie four days excluſive in the 


hands a conveni- ſheriff's office, but there is no fet time for a /crre facias. 
ent time, Bur. Same rule laid down Mich. 10 W. 3. B. R. But a ſcire 
* Jacias againſt bail muſt he a convenient time, and the firſt 
ſeire facias may be antedated even in term- time, per Clarke 
ſecondary. Sed per Holt, C. J. It cannot be antedated 


where it iſſues by rule of Court (5). 


(5) The Court will not examine 1 Bl. 393. The ire facias muſt he in 
whether a ca. /a. be actually returned the office four days, Agr. Millar v. 
before the iſſuing of the /c. fa. the Garraway, 3 Bur. 1723. R. that it 
leaving it in the ſheriff's office is a muſt he in the office the laſt four days 
notice to the bail that the plaintiff will before the return, Forty v. Hermer, 
proceed againſt the perſon of the de- 4 7. R. 583. e 
fendant, Hunt v. Cox, 3 Bur. 1360. 8 


7. Goodwin verſus Peek. 
(Mich. 11 Will. 3. B. R. Comyns 53. S. C.] 


Fiftden days in- T HE firſt ſcire facias was teſted the 24th day of Os 
n. ber, and returnable the 31ſt day of October; the alias 


teſte of firſt and 
return of laſt, was teſted the ſame day, returnable the 7th day of Novem- 


Cufficient, Vide ber; Shower objected, there ought to be fifteen days ex- 
| cluſive 


Scire Facias. ＋ 599 


cluſive between the teſte of the firſt and return of his laſt, poſt 602. 1 Lutw. 


But the Court held, that here being fifteen days incluſive, 145 88 N 

it was very well, and the AED: agreed it. Vide wo hs: 408. Caſes B. R. 

228. (a) 27 Holt 759 
I . 


(a) Vide Peale v. Watſon, 2 Bl. Rep. between the teſte and return of the fei. 
922. en days excluſive are ſufficient of when the proceedings are by bill. 


8. Proctor nee Johnſon. I | 600] 


[Paſch, 13 Will. 3. B. R. 1 Ld. Raym. 669. S. C.] Lum: 2268. 


ON a judgment in ejeAment in C. B., a ſcire facias Scire facias lies 
was brought againſt the caſual ejector, ſuggeſting, 9" © Jadgment 
that ſince the judgment A. and B. ingre/ſi ſunt & meds te- 2 
nent. And on demurrer, judgment given quod haberet exe- 1 
cution., and upon this award of execution a writ of error 1 
\ was brought in B. R., where the objection was, that a Þ 
ſeire facias lay not on a judgment in ejectment; for at 
common law it . only in real actions; and the ſtatute 
| gives it only in perſonal. Vide 2 Inſt. 469. Et per Holt, 
J. 1ſt, At common law there was a /cire facias on a 
judgment in real and mixed actions. It lay on a judgment +, 15 
in aſſize, for the land was bound by the recovery, which 5 '1 
| was a good title, and there was no other way to execute 4 
the judgment upon change of parties, as there was in caſe F 
of judgment for debt and damages, where debt lay on the | 9 
judgment. 1 
2dly, The ſcire facias may either be general againſt all Writ general. g 
tertenants, or againſt the tertenants, naming them (5). 
z3dly, That ſtrangers may falſify, but thoſe that claim 
under the Judgment are eſtopped and bound by the judg- 
ment. 


(3) In Comb. 282. it is ſaid, that if a 3 ada to name them, he 1 
"_ be ſure to name them all. | 3 


9. Withers ver/us Harris. 1 [| 
6. Far. 1 
[Mich i-Ann. Bi R. Vid, this caſe, title Ejement, pl. 11.) 76,64. 3 Salk. 
2 Ld. Ray m. 806. 8. C.) 319+ Holt 77, 
265. 


TT was ſaid by Holt, C. J. I am not ſatisfied with the Whether ſcire 
opinion of my Lord Cote on Wept. 2., that at common =— 

law no /cire facias lay on a judgment in a perſonal action, fore wet. 2. 

till Weft. 2., for the words 55 ve alia quecung; irrotulata 

came after contractus and conventiones, and therefore can- 

not be conſtrued of judgments ; but the law has been other- 

wiſe taken, and I muſt ſubmit ; it is plain it lay on a judg- 


ment in annuity. 
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3. C. ante 86. : | E f 
Poſt bes. 52253 10. Shuttle verſus Wood. 8 


132, 42. 3 D. | (Mich, 2 Ann. B. R.] 


374: p. 6. Holt ; 
12. ä | | | 
$cive facias O N a recognizance taken in B. R., the feire faciar muſt 
FK man in - be brought in Middleſex ; for the recognizances there 


| brought in Mid- are not obligatory by the caption, but by their being en- 


dleſex, and not tered of record in the court; ſo it is of debt: But on a re- 
88 L cognizance in C. B., the ſcire facias may be laid in the 
235,245. Cro, County where the caption was, or in Mzddleſex where it is 
Jac. 331. Hob. filed; for it is a record by the caption, and becomes im- 
6 2 ova 32: mediately obligatory, and therefore may be brought there, 
Barnes 96. and it is alſo filed at, Weſtminſter in C. B., and there re- 


2 Bl. Rep. 769. mains of record. Vide Al. 12. 1 Cro. 312. Hob. 195. 


1 Bur. 409. 


2 Cromp. Prac. 31. 


16011 11. Adams and Tertenants of Savage. 


8. C. 1 Salk, 40. | | 
and poſt 679. . [Mich. 3 Ann. B. R. 2 Ld. Raym. 1253. S. C.] 
6 Mod. 134, 199, J | | 


226. 3Salk.321. Holt 179. Lilly Ent. 398. 


Tertenants re- N adminiſtrator brought a /cire facias on a judg- 
_ 3 A ment recovered by his inteſtate 2 H, 3 he 
In 2 plea which Writ was general againſt ſuch as were tenants of the land 
1 of H. at the time of the judgment. The ſheriff returned 
538. pl. . ſeveral tertenants warned; among the reſt one A., ſeiſed 
2 Saund. 23. of a meſſuage and of a manor called D. The tenants ap- 
22 5 pear, and all join in this plea, viz. that J. S. is ſeifed of 
1 % the freehold of the manor of D., & petunt judicium de brevi, 
| guad breve ill. caſſetur. Et per Curiam the plea was 
held ill; and reſolved, | | 
tft, That the tertenants cannot join in this plea, be- 
cauſe they are ſeverally returned, one for one part, and 
another. for another. 3 8 
Where non- te- 2dly, This is pleading a non-tenure by implication as to 
ended eben, the manor of D. Now in a ſcire facias on a judgment in 
3 debt, or any perſonal action, the defendant cannot plead 
Vide ante 569, non tenure generally, becauſe it is contrary to the return of 
3 Keb. 25, 50. the ſheriff, but he may plead a ſpecial non tenure in ſuch 


4 Mak caſe; and ſo the law is now after long and great difficulty 


3 Keb. 55, 316, ſettled. 3 Cro. 872. 8 E. 4. 19. 9 H. 5. 11. But in a 
23 646. Ncire factas for execution in a real action, the defendants 
CO may plead a general non tenure; becauſe their frechold, 
which is much favoured in law, is in queſtion. 
2 Saurd. 23 Jdly, The tertenants in this caſe may plead there be 
x Mod. 29 other tertenants not named in the ſame county, and pray 
1 &c. judgment if they ought to anſwer, quonſque the others 
Mo. 525 be ſummoned, but ought not to pray, quod breve caſſetur ; 
for the Court ought never to abate the writ, but where 
the plaintiff can have a better writ; otherwiſe if the 
| | writ 


Scire Fatias. 


writ had been particular in naming the tenants. ide 
2 Saund,  Feffreyſon verſus Dawſon, a good precedent : 
And they ſeemed to doubt whether the tertenants could 
plead other tertenants not warned in another county (a) 
and the Chief Juſtice cited Orzven 104., that tenant for 
years may be a good tenant to plead in bar to a ſcire facias 
to a perſonal action where damages are recoyered, but not 
in a real action. Vide Co, Ant. 702, 624. 2 Cro. 506. 
Cre. El. 740. 2 Saund. 8. Palm. 241. 2 Ro. Rep. 53. 


(a) Ir has been decided that they er, 2 Peat. 104. 4 Bac. 4b. 419. 


may fo plead, wide Prynne v. Slaugh- ' Clift. 672. 


12. Ball verſus Manucaptors of Ruſſel. [ 602 ] 
[Trin. 4 Ann. B. R. 2 Ld. Raym. 1176. 8. C.] "boi 
50 IRE facias againſt bail, ſetting forth, guod cuns gue- Scire facias en 


rens recuperaſſet againſt one Rufſel, and the defendants recognizance of 
de venerunt plegii, that he ſhould either pay vel ſe reddere bail aſſigning 


breach, that the 


priſonæ Mareſc. Mareſchal. ngſtræ. The defendant 'prayed defendant did 
oyer of the recognizance ; and that was, that he ſhould not pay nor ret» 


pay, vel ſe reddere priſenæ Mateſchalli Marsſchalfie domine 2 


reginæ coram ipſe regina, quo lecto & audit., the defendant ſufficient. Vide 


pleaded, that there was no capias ad ſatigſuciend. returned Lutu. 1273. 
againſt the principal; the plaintiff replied, there was a ca- 
pias ad ſatisfaciend., and ſet it out; the defendant demur- 
red. It was objeCted by Pengelly, that the oyer given was 
defective, not ſhewing of what term the recognizance was, 
ſo that it did not appear to warrant the feire facia, or that 
it is what the /cire facias is brought upon: That the capzas 
ſet forth appears to have but four days between the 7e/te 
and return, and that there is no breach aſſigned by the 
ſcire facias, for the render by the recognizance ought to 
be to the marſhal of the King's Bench priſon; but the 
breach is, that he did not render himſelf priſone Maref- 
challi Mareſchalſiz naſiræ, which is the priſon of the palace. 
Vide 10 Co. 68. ö. Thef. Br. 233. N. Br. 251. J. 5 E. 3. 
c. 8., and Spelm. Glaſſ. in hoc verbo. To this it was an- 
ſwered and reſolved by the Court, | 

1{t, That though the cyer be imperfect, yet there is no 
variance between the ſcire facias and recognizance, and 
ſince they agree together, the recognizance is a ſufficient 
ground for the ſcire facias; but the defendant ſhould not 
have gone on, but inliſted upon his want of oyer. | 

2dly, There ought to be eight days between the 2% e and Eight days muſt 


return of the capias ad ſati fuciendum againſt the principal, * pwn the 
by the practice and courſe of the Court; and if the de- of capias ad ſa- 


fendants had moved for the irregularity, the Court would di fac. againſt the. 


have 
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principal in order have helped them: But in point of law, the proceſs of this 


602 


1 he Court may be returnable de die in diem, — into 
Middleſex; and therefore they ſhall not take advantage of 


this which is but an irregularity, upon demurrer. 
3dly, All other marſhalſeas were derived from the Earl 
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pl 7; 439: a Marſhal of England, and the Marſhal of the Houſhold is 
148. Tau. never ſtiled Mareſchallus Mareſchalfie neftre ; and this be- 


238. ; 
26, Q.6 Mod. ing a /cire facias on a recognizance of bail taken here, the 


94" Mod. Caſes marſhal here muſt be intended the marſhal of this Court. 
20 2 Tudicium pro quer. 


13. Attwood verſus Burr. 
[Paſch 5 Ann. B. R. 2 Ld. Raym. 1252. S. C,] 


[ 603 ] 


S. C. ante $9, 
402. Fareſl. 3. ; 
Carth. 447. 

3 Salk, 36g. Lilly Ent. 225, 403. 
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A 2 : — — nec 2. 44 « £ = 4 — 
— ay — — — — nth tte ——— - * 
p Ne wt a,” 7 
o 


#6 ES —— 


1 A Writ of error was brought upon the award of execution 
a Sul, fe on a ſcire facias againſt bail, and thereupon the record 
verſed for want Of the judgment againſt the principal was alſo returned. 
of warrant 4 1 It was aſſigned for error, that the /cire facias was ſued out 
* Att. and proſecuted by J. S. his attorney; but no warrant of 
wood verf. Duell. attorney entered of record. It was anſwered, that F. S. 
6 34% 39, 402+ appears to have been the attorney in the principal cauſe, 
Condind. £00, and in that to have had a warrant, but the Court reverſed 
361, the judgment; for the record againſt the principal need 
not have been certified upon this writ of error, and the 
ſuit againſt the principal was another diſtinct ſuit ; there- 
fore there ought to be a particular warrant of attorney for 
this /czre facias againſt the bail, and this warrant ought to 
be entered, not before the writ ſued; for any body may 
ſuc out the /cire facias ; but upon the return thereof, for 


then the ſuit commences (a). | 


c. 80. , 13 toig, A ſci. fa. is an ac- 


Judgment on a 
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(a) R. That it is ſufficient if the 
warrant of attorney be entered of the 
term the placita is of, though the writ 
is returnable, and the party appears 
the preceding term, Henrigues and others 
v. the Dutch W. I. Com. 2 Ld. Raym. 
1532. 2 Str. 807. Vide Richards v. 


Brown, Doug. 113. Jide fiat. 25 G. 3. 


tion, Co. Lit. 290. 5. Treviban v. 
Lawrence, 2 Ld. Raym. 1058, Barlow 
v. Evans, 1 Mil, 98. Grey v. Jones, 
2 Wilſi 251. Pultney v. Townjon, 2 Bl. 
Rep. 1277. Fenna v. Evans, 1 T. R. 
267. | | 


14. Anonymous. 
[Paſch. 5 Ann. B. R.] 


: Ef. N the caſe of the king there need not be any /cire facias 
1 after the year. 6 | 
4 


G 


Servite and Suit. 


Tomkins ver/us Crocker. 


Vie Co. Lit. 70, 


8 3 and 107. : 
3 Lev. 21. 4Co 
8, 9s &c. 


LPaſch. 2 Ann. B. R. 2 Ld. Raym. 860. S. C. with other 


points.] 


JY replevin, the defendant made conuſance for fealty, 
rent, and ſuit of court, and the ſuit of court was laid 
to be ſuit to the court of a manor twice a year. The plain- 
tiff confeſſing a tenure by fealty and rent, traverſed the te- 
nure by fealty and rent, and ſuit to the court of the manor 
twice a year. The jury found there was but one free- 
holder tenant of the manor, and that time out of mind an 
ancient court had been held before the ſteward, and that 
ſeveral freeholders, tenants, did ſuit to it, and that the 
plaintiff held by the ſervice of doing ſuit ad cur. man. pred. 
bis in anno apud man. pred, Mr. Raymond objeCted, that 
the court found by the jury is not the court claimed by 
the conuſance ; for curia manerii is the court- baron, whic 
is incident of common right, and therefore no title need be 


Service by dying 
ſuit to the court 
of a manor twice 


a year. Carth. 


520. Same 
names, Caſes 
B. R. 369. Holt 
452. 2 Lutw. 
1211. N. L. 380. 
Lex Man. Ape 
67. 


made for it, nay it cannot be preſcribed for; whereas this 


court here found is a ſpecial cuſtomary court, for which 
he ought to make title in his conuſance, and not a curia 
manerii. Vide 1 Inſt. 58. 2 Inſt. 99. 1 Inft. 268. Ney 20. 
Et per Holt, C. J. and Pozvell, J. As a court of pie-pow- 
ders may be to hold plea of things out of the market, and 

et is a court of pie- po / ders; ſo may a court of a manor 
be more than a court for ſuitors every three weeks, and 

et be a court of a manor: There may be a manor court to 
de held before the ſteward bis in anno. Vide 1 Leon. 316. 
And it is to inquire of arrearages of rents and ſervices; 
And the ſuit to ſueh court ſhall be intended by reſervation 
before the ſtatute of quia emptores terr, Vide 12 H. J. 18. 
One that is not reſiant may be bound to do ſuit real; for 
it ſhall be intended a ſuit-ſervice reſerved on creating the 
tenure: And the Court held in the principal caſe, that the 
ſuit ſet forth in the conuſance was expreſsly found by the 
ſpecial verdict (a). | 1 


(a) It appears by the report in the iſſue for the defendant in totidem 


Lord Raymond, that the jury found verbis. 


482, 490, 491, 


 beeritered as 


- 


(6 


474, 475, 476, 
477, 479, 480, 


Vide ante 450, Seſſions General and Quarter. : 


494. 5 Mod. | 
329. 2 Hawk. * 
P. C. cap. 8. and 


Bam Cn. 1. The Caſe of the Pariſh of King-Langley. 
[Trin. 11 Will. 3. B. R. 1 Id. Raym. 481. 8. C.] 


Appeal may be A Motion was made to quaſh an order of ſeſſions, becauſe 
adjourned from the juſtices had adjourned the appeal from one ſeſ- 
2 a ſions to another, and ſo the determination upon the ap- 
Vide ante 494. peal was not at the next quarter-ſeſſions : Sed non allocatur ; 
Poſt 606, 608. for the appeal muſt be lodged at the next quarter-ſeffions ; 


. . yet when it is lodged, the juſtices may adjourn it. Per 


and Rem. 120, Cr. 
114. | 


2. Inter The Pariſhes of Lingfield and Battle. 
Pkaſch. 1 Ann. B. R.) h 


Seſſions cannot C AP TION of an indictment of ſeſſions was, /#/io 

e ud tent. vicęſimo & vicgſimo oftavo die Fulit, &c. At per 
— ee ne Holt, C. J. It is naught, for though a ſeſſions may adjourn 

. Poſt 606, from one day to another, and ſo fit by adjournment, yet 
608. S. C. Set. it muſt not appear in a lump, as ſitting three days toge- 


and Rem: 143. ther, but diſtinctly, — 


3. Domina Regina ver/us Savin, 
[Paſch. 2 Ann. B. R. 2 Ld, Raym. 871. S. C.] 


bee et AN order of ſeſſions was made, that the clerk of the 


e e peace ſhould proſecute an indictment of barretry 
fender out of the found againſt J. S., and that the charge be allowed out of 
county- lock. the county-ſtock. Note: By 43 Eliz. c. 2., the juſtices 
have power to diſpoſe of the ſurplus to charitable uſes 

upon which clauſe it was offered to maintain this order : 

But the Court ſaid this was not to take place out of the 

ſurplus, but out of the original ſtock ; beſides, a gift of 

lands to raiſe money to proſecute offenders, would not be 


good as a charitable uſe (a). | 


(a) Particular proviſion is made for proviſion for the proſecution of infe- 
the expence of proſecution in caſes of rior offences. By ſtat. 12 G. 2. c. 29. 
ſelony by 25 G. 2. c. 36. 27 G.2.c.3. J. 6. the treaſurers of counties are di- 


18 C. 3. c. 19. but there is no general rected to pay the money raiſed by 
county 


| Seſſions General and Quarter. 


1 605 


county rates, according to the direc- Upon which it has been ruled, that 
tion of the general quarter - ſeſſions for the quarter- ſeſſions may order a ſum 
the purpoſes in the acts there recited, of money to be paid for conteſting the 
and for any other uſes or purpoſes to legality of a fine impoſed on the county, 
which the public ſtock of any county, Rex v. Inhabitants of Effex, 4 T. R. 


Sc. is or ſhall be applicable by law. 591. 


4. Anonymous. 
(Mich, 2 Ann. B. R. 
W HEN a ſtatute gives a penalty to be recovered be- 


fore juſtices of peace, and preſcribes no method, 
it ought to be by bill. Per Holt, C. J. . 


[ 606] 


35 Inter The Inhabitants of St, Andrew's Hol- 


born and, St. Clement Danes. 
[Mich. 3 Ann. B. R.] 


U P ON a certiorari the following orders were removed 
into B. R. 1ſt, An order made at the general quarter- 
ſeſſions of Middleſex, 1704, which recited an appeal made 
at the general ſeſſions of the peace for the ſame county in 
September 1704, by the pariſh of Sz. Clement Danes, againſt 
an order of two juſtices, to remove one Mary Gear from 
St. Andrew's Holborn to St. Clement Danes, as the place of 
her laſt legal ſettlement; and that it was thereupon or- 
dered, that the ſaid appeal ſnould be determined ſuch a 


Seſſions may alter 
and ſet aſide their 
own orders the 
ſame ſeſſions. 
Ante 494, 605. 
Poſt 608. 5 Mod. 
396, 417. S.C. 
6 Mod, 287. 


day this ſeſſions, and that the churchwardens, Oc. of St. 


Andrew's Holborn ſhould then attend, and then went' on 
and ordered, That foraſmuch as it appeared to the Court 
upon oath, that a copy of the ſaid recited order was ſerved 
upon the churchwardens, Sc. of St. Andrew's Holborn ; 
and for that the churchwardens, c. of St. Andrew's 

Holborn had neglected to attend, the Court allows the ap- 
peal. 2dly, An order which recited, That whereas the 

churchwardens, &c. of St. Andrew's Holborn, had then 
paid in open court to the churchwardens of St. Clement 
| Danes 40s. coſts allowed to them, becauſe the church- 


wardens of St. Andrew's Holborn neglected to attend, upon 


which the appeal was allowed, and the order of the two 
Juſtices vacated ; and then ordered, that for good reaſons 
ſhewn unto this Court, it is ordered, that the ſaid recited 
order of this Court made on Monday laſt, be vacated and 
diſcharged, and that the ſaid appeal be reheard, 3dly, 
An order ſetting forth, That upon hearing the appeal of 


S.. Clement Danes, it not appearing that Mary Gear hath 


any legal ſettlement in St. Andrew's Holborn, or elſe where, 


fave 
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ſave in St. Clement Danes; this Court doth diſmiſs the ſaid 
appeal, confirm the order of the two juſtices, and order 
the ſaid Mary Gear to be continued in St. Clement Danes. 
Mr. Darnel moved to quaſh the ſecond and third orders; 
he argued, that the hands of the Court were tied up by 
the firſt order of ſeſſions; /ed tota curia contra, and Holt, 
C. J. That during the ſeſſions, the order was in the breaſt 
ens of the Court; and though it was drawn up, yet it was ſo 
if 607 ] far in the breaſt and power of the Court, that by the ſe- 
| cond order. it ceaſed to be a record. The Court at the _. 
Old Bailey have altered and ſet afide their judgments ten 
7 Oro. 341. times the fame ſeſſions; where judgment de pain fort & 
—— oo. 351. dure has been given, the Court have after let him in to 
'** plead, and after upon his trial he has been convicted, and 
has had another judgment againſt him to be hanged. So 
it is of judgments here; which during the ſame term are 
in the breaſt of the judges ; but then, he ſaid, they ought 
to ſet the firſt order wholly aſide, and have entered up 
the third order as the only order; for the effect of the 
Court's ſetting aſide of the firſt order is, that it ceaſes to 
be an order, and conſequently ought not to be returned 
to us as an order vacated by another order, but it ſhould 
have been annulled and made nothing ; as in this Court 
we cannot entcr up one judgment upou record, and then 
| enter a vacat of that, and then enter a contrary one: The 
; ſeſſions as well as the term is but one day in law. But 
. the matter was referred to the three puiſue judges; & r 


quievit. 
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6. The Caſe of Foxham Tithing in Com. 
Wilt. BL 
[Hill. 3 Ann. B. R.] 


Order of ſeſſions A Juſtice of peace was ſurveyor of the highway, and 
quaſhed, becauſe a matter which concerned his office coming in quef- 
| pe wy: vr is tion at the ſeſſions, he joined in making the order, and 
named in the his name was put in the caption. Et per Holt, C. J. It 
m of court- ought not to be; as if an action be brought by the Chief 
Rem. 371, Holt Juſtice of the Common Pleas in the Court of Common 
17. Pleas, the placita muſt be coram Ed'ro Newill Mil. & Sa- 

ctis ſuis, and not coram Thema Trevor, Oc. And it was 


quaſhed. 
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7. Inter The Inhabitants of the Pariſhes of South 
Cadbury and Braddon in Com. Somerſet. 


[Mich. 9 Ann. B. R.] 


O N an appeal to the ſeſſions the Court diſcharged the Theſeflions need 
I firſt order, and now Mr. Earl moved to ſet afide the at _ the 
order of diſcharge, becauſe the juſtices do not ſay whe- judgment. 3 | 
ther they diſcharge it for form, or on the merits ; for if Sett. and Rem. 
it was or form, the pariſh is not bound; but if on the 72 
merits, the pariſh in conſequence is hereby diſcharged for 
ever. Et per Cur. 1ſt, The juſtices are not bound to ex- 
preſs the reaſon of their judgment in the judgment, no 
more than other courts; and if it was otherwiſe held in 
the late Chief Juſtice's time, it paſt without due conſi- 
deration. The reaſon of their judgment muſt be collected 
from the record; as where judgment is arreſted upon an 

inſufficient indictment. e 5 
Alf the ſeſſions reverſe the firſt order, and that being Orders reverſes, 
removed appears to be good, this Court muſt intend aue 472, 486, 


« . 492 . 
it was reverſed on the merits, and affirm the order of 2 


ſeſſions. ps * [608 ] 
If the ſeſſions reverſe the firſt order, and that being re- 
moved, appears not to be good, we muſt intend it was 
reverſed for form, and affirm the order of reverſal. 
So if the ſeſſions affirm the firſt order, and that appears 
to be good, we muſt aſhrm the order of ſeſſions. 
But if the firſt order appears bad, and the ſeſſions 
_ affirm it, this Court muſt reyerſe it, becauſe it appears 
naught, | | 


—_— th Y 
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Sheriffs . 


' 1 | | Vide 10 Co 99g 
Dominus Rex verſus Daws. ana” 


Linn. 13 Will. 3. B. R. 1 Ld. Raym. 723. 8. C.) . 


| Df S was taken upon an attachment for a contempt Sheriff may take 


die weneris prox. poſt Craſtin. Sancta Trin. and the Þ#il-bond on an 
. : 5 z; attachment of 
ſheriff took a bail-bond for his appearance, and ſuffered contempt, but 
him to be at large. Daws would not appear, the ſheriff the proſecutor 
was amerced. The proſecutor refuſed to accept the aſſign- mal refuſe to 
| . accept it. Mod. 
ment of the bail-bond ; and Raymond moved, that farther Caf. 123. 8. C. 
| - Q 2 amer- Caſes B. R. 57g. 


Statutes in General, c. 


amerciament might be ſtayed, and that the proſecutor 
might accept of the bail-bond, which was but in 40 J. and 
the proſecutor thought it too little. He urged, the ſheriff 
was bound by the ſtatute to bail and ſet him at large, and 
cannot ſeize him after the return; he has done all he can, 
and ought not to be amerced for not doing more than he 
can. No action lies againſt him in ſuch caſe, there ought 
for the ſame reaſon to. be no amercement. 'The Court 
agreed, that a bail-bond may be taken on an attachment, 


608 


but ſaid they could not — the plaintiff to accept the 
c 


bail-bond, it might be inſu 
elf if it be ſufficient, he may by ſuing 


might thank him 


ient; if it was, the ſheriff 


the bail-bond, reimburſe himſelf (a). 


(a) In Field v. Workhouſe, Com. 264. 
the defendant pleaded it was taken by 
the ſheriff on an attachment for con- 
tempt of C. B. and void by the ſtat. 
23 Hen. 6., and had judgment. King, 
Ch. J. ſaid, that upon an attachment of 
- privilege, attachment upon a prohibi- 
tion, or attachments in proceſs upon a 
penal ſtatute, the ſheriff might take bail, 
but not upon an attachment for a con- 
tempt. In Say v. Ellis, 2 Bl. Rep. 5. 
it appearing on oyer of a bond that the 
condition was to anſwer a contempt in 
the Court of Chancery, the defendant 
demurred ; the Court thought if there 
was any ground of exception he ſhould 


1 


** *** ** 


have pleaded facts ſufficient to bring 
the queſtion before the Court, — 
gave him leave to plead, and judg- 
ment was afterwards ſigned for want 
of a plea. In Studd v. Acton, 1 Hen. 
BI. 468. it was ruled on demurrer that 
an action cannot be maintained againſt 
a ſheriff for refuſing to take bail upon 
an attachment out of Chancery for a 
contempt. The Court did not give an 
opinion whether the ſheriff has a right 
to take bail. Yide Danby v. Lawſon, 
Prec. Ch. 110. Eg. Ab. 350. Bland v. 


Kiccard, 3 Leon. 208. Anon. Str. 479. 


1 Fent. 231. 2 Vent. 238. 


2 — 


— 


6g] Statutes in General, and the 


See 2 Inſt. 307. 
2 Leon. Caſ. 
114. 3 Co. 13. 
Vaugh. 169, 
170, 373. Raye 2 


Expoſition thereof, 


54, 191y 355» 
356. 


I. Rex & Regina verſus Barlow. 
Ls W. & M. B. R.) 


Where a detute 1 NDICTMENT on 14 Car. 2. c. 12. againſt church- 


directs a thing 


of a public na- | 
5 is un- burſe the conſtables. 


wardens and overſeers, for not making a rate to reim- 
Exception was taken, that the ſta- 


derſtood as ſhall. tute only puts it in their power to do ſo by the word may, 


Q. Cro, Jac, 134. 
Cro. El. 655. 
E Inſt. 1 18. 


Comb. 330. S. C. ratur; for where à ſtatute directs the doing of a thing for 


Sc. but does not require the doing of it as a duty, for 
the omiſhon of which they are puniſhable, 


Sed non alls- 
the 


Statutes in General, Ke. 609 
the ſake of juſtice or the public good, the word may i Curths 293. 1 
| | 7 WO | | | : in. 370. b. 
the ſame as the word h, thus 23 H. 6. ſays, the ſheriff ko ma . 


may take bail; this is conſtrued, he 


pellable ſo to do. 


2. Bennet verſus Talbot. Hill. 8 Will. 3. B. R. 


ſhall ; for he is com- 


Vide title Declaration, pl. 2. pag. 212. 


3- Mills ver/us Wilkins. 
[Hill. 2 Ann. B. R.] 


S. C. 6 Mod, 6a, 
3 Salle. 331, 
Hole 662. 
12 Hawk. of C. 


247. 


ſtatute, but if ſet 


T RESPASS for taking ſeveral ſkins from · the plain- Title no part of 


tiff, The defendant, as an officer, juſtified on 1 Fac. 2. 
. 82 out wrong, is fa- 
cap. 22. about tanning, and ſet forth the title of the act, tal. Vide 4 Co, 


miſtaking a word, by which it varied from the true title, 43. 


Cro. Car. 
232. 1 Jon. 8% 


and averred the ſkins were not dreſſed according to the e es th 
2 » . x * . 42. 
intent of the ſtatute; to which it was demurred, becauſe Ray. 191, 192. 


no- ſuch act as is here ſet forth. 


Vide Cro. Car. „Hard. 324. 
334 3 Cro. 186. 


3 Keb. 648. On the other ſide it was anſwered, that the Sund. 123. 


title is no part of the act; that old ſtatutes have no 3 Keb. 461, 642. 


643, Dyer 324. 


title, and the opinion of Hale, C. Baron, was cited. Hard, © 

324. Vide Hut. 56. Hob. 310. II Co. 33. 4 int. 345. 1 
Holt, C. J. The title is not a material part, neither is it 
neceſſary to ſet it forth; but yet it is a name given by the 

makers, and therefore you mult deſcribe it accordingly it 

you will deſcribe it by its title; and they denied the opi- 

nion of my Lord Hale, ſaying, it was a ſudden opinion. 


Judgment for the plaintiff (a). 


(a) It may perhaps appear, that the 
rule by which a milrecital of the title, 
commencement, or proviſions of an 
acc of parhament, which it was unne- 

ceſſary to ſtate, is fatal, ſhould be con- 


fined to thoſe caſes where the reſt of 


the pleading is ſo connected by refer- 
ence with the act deſcribed as to be 
imperfect without ſuch deſcription ; 
and the deſcription being falſe, the al- 
legation, of which by arent it forms 
a material part, cannot be true. But 
that where the plea is, independent of 
the recital, perfect and ſufficient, a va- 
riance in the merely ſuperfluous recital 
will not be material. Thus, in the re- 
port of this caſe, 6 Mod. 62. Holt, 
Ch. Juſ. ſaid, “ You tie your juſtiſica- 
tion to an act ſo ae. and if you 
cannot produce one you are gone.“ 
80 in Boyce v. Whitater, Doug. 94. the 


Qz 


| defendant having ſtated with ſome va. 


riance the ſtat. 23 H. 6. c. 9. relative 
to ſheriffs bonds, and pleaded that the 


bond whereon he was ſued was taken 


againſt the form of the /atute aforeſaid, 
the plea was held bad becauſe the word 


aforeſaid tied the party up to an exact 


recital. In Lutaw. 140. it is held that 


if there is a material variance from 2 


general ſlatute, if the declaration con- 
clude cont. form. flat. ia ejuſm. caf. 


edit. and not contra form. flat. præd. 
it is well. So in Venabam v. Palgrave, 


Fort. 372. Str. 214. the declaration 
recited that by a ftatute made in a 


parliament held the 8th day of Jul. 


8th Ann. it was enacted, Wc. when no 
ſuch 2 was held, and con- 


cluded generally cont. form. flat. 7 
mod. Cc. the Court held that it was 


well enough; but contrary to the ſta- 


tuts 
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Cerro. Car. 516, 


Gogf Statutes, and the Erpoſition thereof, 
tute aforeſaid would tie it up. Ac- error in an immaterial allegation, wiz. 
cordingly in 2 Hawk, ch. 25. ſ. 104. that if the allegation is ſo connected 
it is ſaid, © It ſeems to be agreed that with what it is material to aver, that 
not cnly a miſrecital of the day where- the latter is ſolely referable to it, and 
on the parliament was holden, but would be defective and imperfe& with- 
even a miſrecital of the purview of a out it, the error is fatal, but otherwiſe 
ſtatute, may be ſalved by a general not. As to which, wide Savage v. 
concluſion contra ferm. flat. without Smith, 2 Bl. Rep. 1101. Briftoxw v. 
adding prædict.“ The caſe, therefore, Wright, Oy 664. Gavinnett v. Phi- 
ſeems to ſtand upon the ſame founda- /ips, 3 T. R. 643. and particularly 
tion as every other where there is an Peppin v. Solomons, 5 T. R. 496. 


8 1 f 3 — 


2 — — 


[610] Statutes, and the Expoſition 
: =... -  WYereor, 


$.C. i Shen. 1. Hobbs qui tam verſas Young. 
241, 2bbe OT On 
(Trin, 3 W. & M. B. R. Intr. Hill. 1 W. & M. Rot. 129.] 


FExerciſing 2 D EBT on 5 Eli. for uſing the trade of a cloth- 
trade by others worker, not being brought up an apprentice ; upon 
ops ta nil debet the jury found, that the defendant Was a Turkey 
Vide poſt pl. 2, merchant, and exported woollen manufaCture into Turkey, 
3, & 7+ 3 Mod. and that he employed clothiers that had ſerved apprentice- 
12. hg bad ſhip to work the clothes in his own houſe, at his own 
Comb. 179. Charge, and with his own materials, which he ſent into 
Shower 266- Turkey as merchandize, but that the defendant never 
3 . ſerved an apprenticeſhip, Per Cur. 1ſt, The defendant is 
£16, 5174 the trader in this caſe, and the perſon that exerciſes the 
6 Mod. 21. trade, becauſe he employs the reſt, who work but as his 
517. 1 Saund. ſervants, and the loſs and gain is to be his. | | 
30. 3Rol.R.10. 2dly, This is a trading within the ſtatute; becauſe the 
Hob, 21 cloth is not confined to the uſe of his own family, but 
roy 3 407 vended out for the ſake of commerce; and whether the 
516. 8 Rep. utterage be in England or in Turkey, is not material. 
130. 5 3dly, That he that hath not ſerved an apprenticeſhip is 
— 9 by this ſtatute reſtrained to work 28 a trader, either by Him- 
Holt 66. 2 1d. {elf or others ; for the intent of this act is to annex the 
Naym. 1179. benefit of trade to ſuch as underwent the hardſhip of 
Vice Raynard v. learning it, thereby to encourage labour in youth. And 
Chace, 1 Bur. 2. few would undergo the trouble of being apprentices, if 
they might employ others to work for them. : 
gchly, This is a negative ſtatute, and no one ſhall ex- 
erciſe a trade againſt it, unleſs by virtue of a cuſtom, as 


the 


Statutes, and the Erpolition thereof. 610 
the widows of tradeſmen, who by cuſtom carry on the 

trade of their huſbands, which the Court held not within 

the ſtatute, Hutt. 132. Ney 5. 1 Saund. 312. 2 Bulſt. 191. 

Cre. Car. 516. | 


[ 611] 


2. Dominus Rex verſus Paris Slaughter. 
(Hill. 11 Will. 3. B. R. 1 Ld. Raym. 513. S. C. 
B ROD ERIC A moved to quaſh an indictment on Indi ment for, 


: eiſing th 
5 Elix. c. 4. for uſing the trade of a fellmonger, not e e rofl 
having been an apprentice ſeven years; he urged, that this monger contrary | 
was a buſineſs required no ſkill, for it was only to pull the © 5 lz, nt 
. 5 qua ſhed, becauſe 
wool from the ſkin. He cited 1 Cro. 499. Information Aerea to be a" 
for exerciſing the trade of a hemp-dreſſer reverſed. One trade at the time 
Paſcb. 4 Fac. 2. for exerciſing the trade of a wool- making the 
2 | act. Vide pl. 1, 
comber, quaſhed. Of a pippin-monger reverſed. . Sed per and 7. S. C. Holt 
Holt, C. J. If in the indictment it be averred to be a 68. 2 
trade (a) at the time of making the ſtatute, we will not A het 
. 5 | yMe 1179. 
quaſh it; for whether it was a trade then or no, or whe- 
ther any ſkill be requiſite to the exerciſe of it, is matter 
of faCt proper for the trial of a jury: And there are many 
trades within the general words and equity of that act, 
beſides thoſe that are mentioned therein. The caſe of a 
coſtermonger is not yet determined, and the caſe of an 
upholiter, 2 Bu. 186., is not law. The Court would 


not quaſh it, 


(a) If a trade is mentioned in the 
ſtatute, it is not — allege tliat 
it was uſed at that ti 4 Mod. 145. 
Rex v. Thoms, Bull. N. P. 192.; other- 
wiſe it muſt be averred to be a trade 


Wales at the time of making the act, 
ibid, Infra hoc regnum is not ſufficient, 


for that extends to Scotland; and aver- 
ring the trade to be uſed in Scotland 


gquaſh an indictment againſt Corniſb, for uſing the trade 


would ſignify nothing; Rex v. Lifter, 


uſed within the realm of England or Str. 788. Barnard. B. R. 30. 


3. Domina Regina ver/us Harper. 
[ Trin. 4 Ann. B. R. 2 Ld. Raym. 1188. S. C.] 
1 NDICTMENT for uſing the trade of a merchant- 


taylor contrary to the ſtatute 5 Eliz. Serjeant Braderick 6 
| x oh, . a trade at the 
moved to quaſh it, becauſe it is not a trade within the ſta- time of the act, 


tute. Quaſhed i Some days after Mr. Eyre moved to the Court cannot 
in-end it not 


within it. 


Where the trade 
is averted to be 


of a ſeamſtreſs, not having ſerved as an apprentice; and 
the Court refuſed, becauſe it was ſet forth in the indict- 
ment to be a trade in England at the time of making the 
act; wherein the words are, any craft, myſtery, or occupa- 
tion now uſed, So that if this trade of a ſeamſtreſs be not 
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16121 


H. may le teoach- 
horſes and coach- 
man without a 
licence. | 


Conſtruction of 
the ſtamp act. 


within the act, the defendant would have the advantage 
of it upon the trial. But as to Harpers caſe, which Mr. 
Eyre put them in mind of, the Court ſeemed to think a 
merchant-taylor was nonſenſe and unintelligible; they did 
not know what a merchant-taylor meant, and ſo it dif- 
fered. It is a good exception that it is not averred in the 
indictment, that the trade therein mentioned was a trade 
at the time of making the ſtatute, Domina Regina verſus 
Corniſh, eodem termino. ks 


4. Billings verſus Eads. 
[Mich. 4 Ann. B. R. 2 Ld. Raym. 1214. S. C.] 


RES P As 8 and ſpecial verdict found ; the cafe was, 
a gentleman had a coach and harneſs of his own, 


and gave an inn-holder 100 J. per annum to find him a pair 
of horſes and a coachman: And the queſtion was, Whe- 


ther he could do this without a licenſe to keep a hackney- 
coach, upon 5 & 6 W. & M. c. 22. Et per Cur. Though 
in the beginning of the licenſing clauſe, /e#. 3. and in 
the prohibiting clauſe, /e#. 5. hackney-coach or coach- 


| horſes are mentioned in the disjunctive, yet that muſt be 


underſtood of coach-horſes to be uſed with a hackney- 


coach, becauſe all other proviſions in the act, viz. the 


number, the fine, the rent, and the whole revenue re- 


- 


ſerved, is confined to hackney-coaches; and the party 


cannot forfeit, but where the commiſſioners may licenſe ; 
and it is an act of reſtraint. | | 


5. Anonymous. 
[Mich. 4 Will. 3. B. R.) 


A Warrant of attorney for entering up a judgment was 
written upon a paper, which likewiſe contained a 


bond, and had only one ſtamp, whereas by the act con- 


cerning ſtamp · duties it ought to have two ſtamps: Judg- 
ment was entered up by virtue of this warrant, And now 


it was moved, that the judgment and execution might be 


ſet aſide for this cauſe. Sed per Cur. There may be reaſon 


to refuſe ſuch a warrant of attorney in evidence, but no 


reaſon to make all void; for there is nothing in the act 
that imports that. | | 


Statutes, and the Expolition thereof, 


6. Dunn qui tam verſus Hinchdy. 
(Paſch, 5 Ann. B. R. 2 Ld. Raym. 1275. S. C.] 


DEI upon the ſtatute 10 V. 3. c. 2. for twelve dozen 

of buttons, made de ligno tantum in imitation of, &c. 
The jury found the buttons were all wood but the ſhanks, 
which were braſs, and that they were made in imitation, 
c., and that there were buttons made de ligno tantum, 
Se. Weld ſaid, that now it appeared the ſtatute was ap- 
plicable, and might have its effect upon other buttons, and 
that a penal law was to be conſtrued ſtrictly, and not by 
intendment. Vide 2 Inft. 199. Plo. 47. a. a the Court 
reſolved they were prohibited by the act; for the ſhank is 
no part of the button, but addcd to faſten it : And if but- 
tons thus made in imitation, &c., by having a braſs ſhank 
added, ſhould be out of the act, it would be in every bo- 
dy's power to evade it. Adjudged. | 


7. Domina Regina ver/vus Maddox. 
Tlraſch. 5 Ann. B. R.] 


PER Cur. Upon indictments on the ſtatute 5 Eliz. 
in evidence we allow following the trade for ſeven 
you to be ſufficient without any binding, this being a 
ard law (a). Cited in Regina verſus Franklin, 2 Ld. 
Naym. 11. Ds 


612 


Debt ſur ſtat. 
10 W. 3 C. 2% 
Vide 3 Lev. 2 0, 


37+ 


[613]. 


Expoſition of 
5 Elia Vide 
ante pl. 1, 2, 
3 „„ 


(a) R. ac. French v. Adams, 2 Wil/. 
168. Wallen v. Holton, 1 Bl. 233. A 
wife who has aſſiſted her huſband ſeven 
years, or a perſon who has ſerved ſeven 
years as a journeyman, may exerciſe 
the trade; Show, 242. 3 Keb. 400. 

12 Mod. 401. 10 Mod. 70. A per- 


ſon may exerciſe any number of trades 


in which he has been employed ſeven 
years; French v. Adams. R. 4 Leon. ., 
that a perſon who has ſerved an appren- 
ticeſhip to any trade within the ſtatute 
may follow any other trade within it; 
S. P. Keble 473. Lide Bull. N. P. 192. 


way 


2 Leon. 32, 


5 e 


and 27 El. c. 13. 

Vid. Hale's 

P. Cs 71, 72. 

3 Inſt. 68. I 
Dalt. C. ICO, . 
Staund. gh, BY 27. 


be, Statutes of Hue and Cry. 


x And. 116. 1. Aſcomb verſus The Hundred of Spelholm, 


2 Sid. 44. 
1 Sid. 139. 
1 Leon. 323 · 


[lich. 2 W. & M. B. R. Intr. Hill. ult. Rot. 901.] 


S. C. 1 Show. 94, 241. 3 Mod. 287. S. C. called Aſhcomb verſus the Hundred ef Elthorn. 


Carth. 145. Holt 637. 


H. robbed, re- AN action was brought by the maſter for the robbery 


fuſing to take 
the oath, cannot 


of A. and B. his ſervants. The jury found the ſpecial 


ſue, Vide poſt matter, and that B. was a Quaker and would not take the 
pl.3- 7 C06,7. oath (a), viz. that he knew none of the robbers. Et per 


Servant robbed 


of bis maſter's Cur. 1ſt, The maſter may ſue for the robbery of his ſer- 


goods, maſter vant, and the oath of the ſervant is ſufficient. 


2dly, 'The 


nay fuc. Vide ſervant may alſo ſue, för he had the poſſeſſion. 3dly, If 


infra, & ante 
440, 441. 


the ſervant be robbed in the preſence of the maſter, the 


2 Saund. 380. maſter muſt ſue, and the oath of the maſter is ſufficient. 
S.C. Carth. 145. Sty. 156. But if the ſervant was robbed out of the maſ- 


called Aſhcomb 


verſus the Hun- ter's preſence, the ſervant muſt ſwear. Athly, As to B., 
dred of Elthorn. who refuſed to ſwear, the. hundred is not able; for the 
ſtatute of Eliz. was made in favour of the hundred to pre- 

vent confederacy and combination between the thieves and 

the party robbed, and it was the maſter's folly to employ 


ſuch a ſervant, 


(a) By tat. 7 and 8 Will. z. c. 34. 
a Quaker's affirmation is of the ſame 


effect as an oath, except in criminal 


caſes. The exception has been ruled 
to extend to an appeal for murder, 


Caſtle v. Bambridge, 2 Str. 854. — 4a 


motion for an attachment for non- per- 
formance of an award, Robins v. Say- 
award, 1 Str. 441.;—a motion for an 
information for a miſdemeanor, Rex v. 
Hb, 2 Str. 872.;3z—articles of the 


A 


* 


peace, Rex v. Green, 1 Str. 5 27. — a 
rule to anſwer the matter of an affida- 
vit, 2 Str. 496.; — an affidavit in de- 
fence of another againſt a rule for an in- 
formation, but not in his own defence, 
Rex v. Gardiner, 2 Bur. 1117. It does 
not extend to affidavits concerning the 
appointment of overſeers, Rex v. Tau- 
ner, 2 Str. 1219. ; or to penal actions, 
Atchiſon v. Everett, Coup. 382. Vide 


| Eſpinaſſe 7 28, 


viceSyleRep. 2. Combs verſus The Hundred of Bradley. 


156, &c. ſupra, 
1 Brown]. 155. 


[Paſch. 5 


&6W.&M. B. R.] 


Servant robbed PN an action againſt the hundred, the plaintiff declared, 


of his maſter's 
mone may have 


an adio 2g ajuſt jury found the plaintiff was a ſervant, and was robbed upon 
= 5 the 


that he was poſſeſſed vt de bonis furs propriis, Sc. The 


Statutes of Þue and Cry, 

+ the road of 30 J. of his maſter's money, and 20 y. of his 

own. Et per Cur. The action well lies by the ſervant, 

for the money is his, and he is poſſeſſed ut de bonis propriis 

againſt all, and in reſpect of all but him that hath the very 

right. If a ſervant be robbed of his maſter's goods, he 
may maintain an appeal of robbery, 4 45 "4 


3. Dowly verſus The Hundred of Odium. | 
(Mich, 6 Will. 3. B. R. 


| fa an action upon the ſtatute of hue and cry, a verdict 
was for the plaintiff; and Mr. Clark moved in arreſt of 
Judgment, that it appeared the oath was taken before a 
juſtice of peace of the county, and not a juſtice inhabiting 
within the hundred, according to 27 Elia. But the Court 
held it good notwithſtanding that, for the ſtatute of Win- 
ton ſays no ſuch thing, and 27 Eliz. does it only by wa 

of direction; and the declaration had been good, though 
it had not ſhewn an oath taken before any jultice at all, 


The Hundred of Baſing - 
£ „ 
[Hill. 1 Ann. B. R. 2 Ld. Raym. 826. S. C.] 


4. Cowper werſur 


I N debt on the ſtatute of hue and cry, a ſpecial verdict was 
1 found, that the plaintiff was travelling in the highway 
in the hundred of Michael-River, where he was ſet upon 
and carried into the hundred of Baſingſtote, and robbed in 
a coppice in the highway of this hundred. The queſtion 
was, Which hundred ſhould be liable? And it was ad- 
judged, that the hundred of Baſing fioke ſhould, for there 
the robbery was committed, and not before; and if theſe 
had been two counties, it is certain the indictment of rob- 
bery muſt have been brought in the latter where the goods 
were taken, and not in the firſt where the aſſault was 
made : Alſo the hundred is not liable for not preventing 
the robbery, but for not taking the robbers ; for if they 
are taken, the hundred is excuſed. Vide Hutt. 125. 
Gold/b. 86. It was objected, that the taking, c. ſhould 
relate to the aſſault, and ſo it was a robbery ab init, like 
the caſe of murder, where it is certain there ſhall be a re- 
lation to the ſtroke, which was the cauſe. In anſwer to 
which the Court took this diverſity. As to forfeitures 
there ſhall be a relation to the firſt cauſe; ſo if there be a 
pardon of the ſtroke, it ſhall diſcharge the murder; but 
after the ſtroke, if one knowing thereof receives him, or 


if a conſtable arreſts him and lets him go, the receiver is. 


614 


the hundred. 
S. C. + Mod. 
333. Comb. 
mw Holt 37. 
aſes B. R. 
Comb. A 
4 Mod. 303. 
Latch. 127. 


Vide 1 Show. fo. | 


Declaration need 
not ſet forth the 
oa h to be taken 
before a juſtice of 
peace of the hun - 
dred. Vide ant. 
pl. 1. 7 Co. 6, 
7. Noy 155. 

2 Vent. 215. 

2 Saund, 423. 

3 Salk. 184. 
Andr. 115. 


Aſſault in the 
hundred of A.. : 
and goods taken 
chargeable. See 
2 Cro. 675. 
March 11. Noy 
$2,155. 1 Lean. 
pl. 72. 1 Sid. 
263, 367. 400. 
41, 42, 47. 

5 Co. 2. pl. 39. 
1 Co. GY. 
Hale's P. C. 54. 
S. C. Far. 157. 
Rep. A. Q. 8. 
Holt 638. How 
murder has re'a. 
tion tothe ſtroke, 
1 Hawk. 79, do. 
2 Hawk. 180, 
181, 320. 

1 Show. (o. 

3 Salk. 184. 

3 Mod. 258, 
2987. 5 Mod. 
150, 160, 263. 
2 Saund. 379, 
380, 423. 

4 Mod. 383. 


in B., B. is 


not 
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Vide S. P. 

1 Show. 60. 
Comb, 150. 

I Goldſb. 155. 
156. 2 Goldſb. 
280. P. C. 

1 Hawk. 202. 
Cro. Car. 257. 


2 Saund. 423. 


Subſidies, Tares, and Cuftoms, 


not acceflary to felony, nor the conſtable a felon ; for it is 
not a felony till death enſue. 11 H. 4. 12. b, Otherwiſe 
as to collateral purpoſes; for if the ſtroke and death are 
laid at different days, and the indictment concludes, ef fic 
murdravit die & loco of the ſtroke, it is naught ; but the day 
and place of his dying is well. 4 Co. 41. Phwd. 401. But 
here the aſſault is not a neceſſary efficient cauſe of the rob- 
bery, as a ſtroke in murder is; therefore there is no rela- 
tion in this caſe, becauſe no neceſſity. It was objected, 
that if one be taken in the hundred of A. and carried into 
the hundred of B. into a houſe there, viz. a manſion-houſe, 
and robbed, or taken in the day-time in A. and carried to 
B., and there robbed in the night, there ſhall be no re- 


medy. And the Court ſaid, thoſe caſes were not provided 


for by the ſtatute. Adjudged per Holt & totam Cur. Alſo 
he ſaid as to the aſſault's being in the coppice, that it was 
not neceſſary the robbery ſhould be in the highway to 
charge the hundred. And yet ſee Cro. Car. 267., where it 
is ſaid, that the inhabitants are not bound to keep watch in a 
new e, or to make amends for a robbery therein com- 
mitted. 

Who chargeable to the hundred on a hug and cry, vide 


Tares in general 
means parlia- 
men ary. « Mod. 
368. S. C. Comb. 
424, 466. S. C. 
1 Salk. 108. S. C. 
S. C. Carth. 438. 
3 Sa k. 340 
Caſes B. R. 166. 


Holt 175 669. 


Difterent gan- 
ners of tax ing, 
and when intro- 
euced. 


Subſidies, Taxes, and Cuſtoms. 


1. Brewſter verſus Kitchel. 


[Hill. 9 Will. 3. B. R. Vide the ſtate and reſolution of this 


caſc, title Covenant, pl. 4. pag. 198. | 


[N the debate of this caſe it was laid down by Holt, 
C. J. That the word zaxes, generally ſpoken with re- 
ference to a freehold, or where the ſubject matter will 
bear it, ſhall be intended parliamentary taxes propter excel- 
lentiam. 34 H. 8. Quiuzim. 9. But there be other taxes 
not parliamentary, as repair of churches, commiſſion of 
ſewers; for any impoſition which takes away part of his 
goods or rent, is a tax. 2 It. 5 32. 
The ancient way of taxing was by tenths and fifteentlis, 
then by ſubſidies, after that by royal aids; at laſt by a 
pound- rate: The former were all on the perſon or per- 


tonal eſtate, and were much the fame thing; the latter 
8 


- Subſidies, Taxes, and Cuſtoms, G6 


| Was upon rents and lands, Tenths and fifteenths were 
the moſt ancient. Vide Spelman verbo Quindecima. In 
8 Ed. 3. a valuation was made on all the towns in Eng- 
land, and returned into the Exchequer, which became the 
ſtanding meaſure for taxing. 2 I. 76, 77. From this 
when a tax was given, the officers of the Exchequer could 
eaſily compute what each town was to be charged with, 
and what it came to. Vide 11 H. 4. 35, 36. Bro. 
Juin. . e | | 
The firſt ſubſidy was in and by 32 H. 8. cap. 50. which 
Was a tax upon the perſon for his lands and goods, pay- 
able by the party where he lived. This cdntinued till 
15 Car. 1. | 8 | | 
The aſſeſſment or tax, according to a pound- rate, came 
in 17 Car. 1. In theſe aſſeſſments there was a clauſe to 
empower the tenant to deduct. So it was in 1642, 1644, a 
1649. And then, and upon this account it was, that in 
conveyances it came to be provided, that there ſhould be 
no deduction for taxes. 


th Trowel ver/us Ellford. 
; Trin. 5 Ann. B.R.] 


"PRES PASS againſt the collectors of the land-tax; H. may be afſeT- 
the caſe was, that the plaintiff lived in 17:4d/e/ex, but 2 ON 

exerciſed and followed the buſineſs of a ſactor in Smzith- he dwells or car 
eld; and the queſtion was, Whether the commiſhoners ries on his em- 

of Middleſex where he liyed, could tax him as living in Fenment. 

Middleſex, or he ſhould be taxed by the commiſſioners of ET 
London as following his buſineſs in Smithfield ? And Holt, 

C. J. held, That the action lay, and that he was not tax- 

able by the commiſſioners of Middleſe for by the very 

words of the act, he is to be taxed in the place where his 

office is exerciſed (a): Cæteri Fuftic. contra, for this is not 

an office which is local, but an employment which is per- 

ſonal, and the perſon is taxable where he lives; and the 

_ affirmative words of the act are directory. He is tazable 
in either place, | 


(a) An exciſeman who executes his that treſpaſs lay for diftraining for it 
office in different places is charge- upon an aſſeſſment elſewhere; Barret: 
| able where he reſides; and it was ruled v, Weeks, Sir. 417. 
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cient duty on 


676 5 Subſidies, Tares, and Cuſtoms, 


3. Robinſon verſus Stephens. 
[Mich. 8 Ann. In Cane.) 


Where there ſhall JF one covenants to pay an annuity to J. S. the cove- 


be deduction for g Fd Fi 
taxes out of ar. nantor ſhall not deduct for taxes; for the charge is on 


avity; and where khe ones of ths covenantor, and not the land. 80 
not. if H. having a term for years, deviſes an annuity to F. S. 
and his heirs, there can be no deduction for taxes, for the 
term for years is no otherwiſe chargeable with it, than as 
it is part of the perſonal eſtate; for it cannot be ſaid to 
iſſue out of the term, when in point of duration it may 
continue much longer. So if H. grants an annuity to 
J. S. and afterwards ſecures it out of a real eſtate, there 
[ 6 17 1 thall be no deduction for taxes; for the ſubſequent ſecu- 
rity cannot leſſen the effect of his former grant, which in 
its creation was tax-free. Per Cowper, Lord Chancellor, 
at his houſe. 


4. Paul ver/as Shaw. 
(Hill. 8 Ann, In Cam, Scacc. ] 


Ftifage, an an- AS SUMPSIT for 500 J. received to the uſe of the 

| 5 plaintiff; on non aſſiumgſit a ſpecial verdict was found, 
— bythe that King Charles I. gave to J. S. and his heirs, the duty 
crown, is charge- of prifage of all wines imported, to hold diſcharged of 


able with other all aids and taxes; and the queſtion was, Whether the 


duties charged 


on the ſame grantee ſhould pay tonnage for this upon 9 & 10 V. 3.? 

goods while in Note; The duty of tonnage was firſt impoſed per 12 Car. 2. 

_ grantee's . 4. vis: 41, 104. Ot dll French wine; then comes 
ands. Con- a 42 . 

cerning priſage, 1 Fac. 2. c. 3. and impoſes 8/. per tun on French wine, 

vid. Harar. 56, with a clauſe, that the grantee of priſage ſhould pay the 

$7» 218, 327». duty; then comes 7 & 8 W. 3. c. 20. which impoſes 25 J. 

477. Davis 5 | 2 

17. per ton; after that comes 9 & to V. 3. c. 23. which im- 

| poſes over and above, a duty of 4/. 10s. to be levied ac- 

cording as it was by 12 Car. 2, And it was adjudged 

in the Exchequer, that the grantee ſhould not pay this 

duty of tonnage. Upon this error was brought; and it 

was ſaid for the grantee, that this was an ancient royal re- 

venue, that if the crown now held it, tonnage could not 

be due, the queen could not pay a duty of tonnage out of 

her own priſage; that the grantee claimed under the 

crown, and ought to have the ſame privilege and exemp- 

tion, the rather becauſe it was granted with this immu- 

nity. But per Trevor, C. J. and ſeven other judges in 


the Exchequer-chamber, it was anſwered and reſolved, - 
that immediately on importation, this duty of tonnage at- 


tached 


Surrender. 677 


tached upon the wine, and the grantee receives whatever 

part he takes for priſage charged with the duty; and this 
muſt be preſumed to be the intent of the law; for it 
cannot be imagined the law meant to raiſe this duty 
on the people to enrich a private man, which would 

be the effect, if he may have his priſage cuſtom- free. 
And the grantee paid the tonnage impoſed by all former 

laws. On | | 
4s to the reaſons on the other fide, they anſwered, 

If the priſage had remained in the crown, it could not 
have paid by reaſon of the unity of poſſeſſion, it being 
abſurd, that the queen ſhould be chargeable with a duty 
to herſelf; but this exemption is only perſonal, and the 
duty revives when priſage comes to a ſubject, who may 
pay the duty to the crown, as where a parſon leaſes his 
glebe. And as to the covenants or clauſe of diſcharge in 
the grant, that could only extend to the tonnage then 

in being, which he, though king, had himſelf, and not to 
what he had not, but might be given to his ſucceſſors. 
And the judgment was reverſed. 5 


N. This judgment of reverſal was affirmed in Dom. Proc. 1 Bro. P. C. 323. 


*» 


F be ; : 
— 8 : * * 


Poſt 620, G1. 


Surrender. ( 6] 


& 


In the Caſe of Thompſon and Leach. Hill. s. c. 3 Lev.284. 


2 Vent. 198, 199, 


9 Will. 3. B. R. (Which ſee, title Re- c. "ame 526. 
mainder, pl. 2.) 5 | 447, and 565. 


* . h i 
the eſtate out of the ſurrenderor, and velts it in {Mae 1m mhe 


the ſurrenderee z for this is a conveyance at common law, out his expreſs 
to the perfection of which no other act is requiſite, but pay "ey EI 
the bare grant; and though it be true that every grant 18 Fa ow 


T HE Court held, that a ſurrender immediately diveſts Surrender veſts 


is a contract, and there muſt be an aus contra actum, or Parl. 150. Show. 


a m . 18 1 1 . ift ii „ 296. Co. Lit, 
a mutual conſent ; yet that conſent is implied; a gift im 286. b. S. C. 


ports a benefit, and an umpſit to take a benefit may well x, Ab. 178. p. 3. 
be preſumed; and there is the ſame reaſon why a ſurren- 3 P. 164. p. 13. 
der ſhould veſt the eſtate before notice or agreement, as 3 Sk. 30. 

h f goods ſhould veſt ſealing Tomy ae?” 
Why a grant of goods ſhould velt a property, or ſealing Comb. 438, a6t. 
of a bond to another in his abſence, ſhould be the abligee's Carth. 211,250, 

| | bond 
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Tail. 


435: Folt 357, bond immediately without notice (a). 2 Vent. 198. 3 [ts 


22, LL 


Caſes B. R. 475. 


vinz 284. 2 Shower 196, 38. 
See 3 Lev. 285. 'That the judgment in the principal caſe 


Twas reverſed in the Houſe of Peer}, in 1692 (0). 


a) Vide ante 301. Taylor v. Horde, 


1 Bar. 125, 

(6) The judgment which was re- 
verſed in 1692 was in a former cauſe 
between the ſame parties; in which it 


was ruled in C. B, Trin. 2 V. & M. 


3 Lev. 294. 2 Vent. 198. and on error 
in B. R. Hil. 3 V. & M. 3 Mod. 296., 
that the ſurrender was void for want 


of acceptance. The reverſal of thoſe 
deciſions was on the 23d Dec. 1692, 
Journ. of the Houſe of Lords, vol. 15th, 
Pa. 163, by which the doctrine in the 


text was eſtabliſhed. The cauſe which 


was decided 9 V. 3. was relative to the 
ſame ſurrender, but turned upon a dif- 
ferent point; as to which, vide the 
reports ante 427, 576. 


— A 


_— — 


[ 619] 


Vide ante 570, 


* ——_—_—— — "ou 


Tail. 


338. 1 Show. 
370. 4 Mod. Is 
S. C. Fareſ). 18. 
Holt 615. Rep. 
A. C19. 3D. 
198. P-. IO, 11. 
. a 


5. C. 1 Sale. 1. Symonds ver/us Cadmore. Hill. 4 & 5 W. 
& M. B. R. Rot. 743. Vide this Caſe, title 


Fines, pl. 3. pag. 338. 
2. Machil ver/us Clark. 


; [Trin. 1 Ann. B. R. Intr. in B. R. Paſch, 12 Will. 3. Rot. 
342. 2 Ld. Raym. 778. S. C. Comyns 119. S. C. 


Covenant by te- 
nant in tail to 
ſtand ſeiſed to 
the uſe of him- 


TENANT in tail covenanted to ſtand ſeiſed to the 
uſe of himſelf for life, remainder to John his eldeſt 
ſon in tail, and afterwards ſuffered a common recovery 


ſelf for life, re- with ſingle voucher, wherein he was tenant to the pra- 
e phe" cize + And the firſt queſtion was, What operation the co- 
ale the re. Venant had? For if it made any alteration in the eſtate- 


cauſe the te- 
ma'nder is to 
take effect after 
his death. 

1 Mod. 98, 121, 


* 


tail, the recovery did not bar; and if it did not, the re- 
covery and ſingle voucher did bar. The Court held the 
recovery good, and affirmed the judgment; and Holt, C. J. 


150,275. 3 Lev. delivered the opinion of the Court, and gave the reaſons 


Aa 


7 
&c. R Ley.) 
bY 2 Mod. 207. 1 Vent. 372. 


307; for it, the ſum of which was, 
\ 59 


Me 1ſt, That if tenant in tail by covenants to ſtand ſeiſed, 
205 or. by leaſe and releaſe, or bargain and ſale, conveys to 


ancther and his heirs, it is a baſe fee, not determined nor 


2 


deter- 


determinable till the entry of the iflue z for before the 
ſtatute de donis, he had a fee-ſimple z and the ſtatute does 
not alter the nature of the eſtate, but reftrain the power 
of alienation z and therefore as he might before the ſta- 
tute, ſo he may ſince; the ſtatute only makes it vaid- 
able (a). N „ 
| 0 4 He has the whole eſtate in him, and therefore Bargainee of te- 
muſt be able to diveſt it, and ſo he faid was Seymour's ga ear 
caſe in point, vis. Tenant in tail bargained and ſold, the ,ae. 
bargainee has a deſcendible fee. This cafe he held for 
law, butdenied the caſe of Tok and Giaſcoꝛu, 1 Saund. 260. 
and likewiſe Litt. 5 612. if it be taken literally. 
3dly, This appears from 3 Cole 84, 613. If tenant in tail What convey- 
rants a rent, advowſon, c. it is not void as to their iſſues, in dai I d. 
ut voidable; for if he brought a formedon, the defendant feaſible by the 


may plead a warranty. Vide Winch. 5. Bridg. 77. But this <tryoftheiffue. . 


is ſtill more apparent from the common caſe, where te- . 


nant in tail makes a leaſe not warranted by the ſtatute, it [ 6201 | 


s not void as to the iſſue; but voidable; and tenant in tail 
may exchange with a tenant in fee, in which caſe a fee is 
given and taken without livery : Ergo, tenant in tail may 
alſo by covenant to ſtand ſeiſed. If tenant in tail by 
leaſe and releaſe, by bargain and fale, or by covenant to 
ſtand ſeiſed, convey to another and his heirs, the eſtate- 
tail is not in abeyance, but in the alienees, for the law puts 
nothing in abeyance, but of neceſlity ; and it is not in the 
tenant in tail; for he cannot bring waſte, &c. Vide 
Hab. 339. Yelv. 51. 1 Leon. 110. 1 And. 191. 3 Cre. 895. 
But he held that the preſent conveyance did produce no 
alteration in the eſtate-tail, becauſe the eſtate in remains 
der was to commence after his death; and took this dif- 


ference. | 
If tenant in tail make a future leaſe for years, which 1Rol. 842. J. 50, 
by poſſibility may be to commence during the life of te- — 5 5 
nant in tail, it is not void, but voidable as to the iſſue. f 1985 
But if it be a future leaſe to commence after the death 
of tenant in tail, it is merely void in its creation; for it is 
not to commence till the title of the iſſue commences, and 
that is an elder title concurring with it; and if the law 1 Sid. 261. 
| ſhould make it otherwiſe than void, the law would make . 257+ 
him a treſpaſſer. Vide Dy. 279. pl. 7. 2 Cre. 565. 
So in covenant, if one covenant to ſtand ſeiſed to the uſe Tenant in tail 
of A and his heirs, or to the uſe of A. for life, remainder 2 vp 
to B. in fee, the covenant is not void, but puts the the uſe of A. 


cſtate-tail out of the covenantor. | and his heirs, or 
(aa) R. ac. Goodright ex dem. Tyrrell n. Co. Lit. 326. b.331.6. Plow. 557. 

v. Mead and Shelſon, 3 Bur. 1703. Vide Wright's fon. 186. „ 
ac. Stapelton v. Stapelton, 1 Att. 2. Butl. | | 
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A. for life with But if tenant in tail covenant to ſtand ſeiſed to the uſe 
deveſts theeftate. Of A. and his heirs after his death, it is void. 
tailz otherwiſe if the new oſe be to take effect after his death. 


So it is in the caſe at bar, tenant in tail covenants to 
ſtand ſeiſed to the uſe of himſelf for life, remainder to 
J. S. and his heirs;, for the remainder is to take effect 
after his death, when by his death the title of the iflue 

commences, and the covenant as to the eſtate for life to 
| himſelf is void in this caſe, becauſe here is no tranſmuta- 
1 tion of poſſeſſion ; ſuch covenant is in any caſe only good 
in reſpett of the remainders, and ſince the remainders are 
void, the covenant and the firſt eftate are likewiſe void, 


2 Rol. 790. l. 37- : 


3. Idle verſus Coke. 


= FPaſch, 4 Ann. B. R. 2 Ld. Raym, 1144. S. C. 1 P. Wms. 70. 
Surrender to A. FH Seiſed in fee of a copyhold, ſurrendered the ſame to 
— 5 _— * the uſe of himſelf for life, and after that to Yalentine 

g his ſon and Alice his wife, pro & durante termino vita- 


wife for their | 
ives, and their rum ſuarum naturalium & hered. & afjignat. prædict. Va- 


| pany ot rv lentini & Alice. Et pro defectu talus exitus, to the uſe of 


of ſuch iffue to himſelf and his heirs. And it was held per totam Curiam, 
A- and his heirs, | | | 
is a fee in A. and his wife. S. C. 3 P. 186. pl. 14. Rep. A. Q. 57. Holt 164, 


Vide ante 613, Iſt, That a limitation of uſes in a copyhold ſurrender 
Surrender to be muſt be conſtrued by the ſame rules and in the ſame 
—— manner as if it were a limitation in a deed of feoffment, 
common law. or any other conveyance at common law (a); and that the 
* [ 621 ] intent of the party is not ſuſſicient as in a will, for the 
RIES ſtatute 32 H. 8. leaves the teſtator at liberty to expreſs his 
intent as he pleaſes; but the common law ties up convey- 

ances to ſet form aad ſet words. „ 

In a gift in tail 2dly, In a gift in tail it muſt be limited of what bod 
ir muſt appear of the iſſue is to come, ſo as it may appear by the pref 

what body the , 1 | 

ive are to come. Words, or ſomething tantamount or equivalent; and there- 
fore a gift to H. and his heirs males, or a gift to H. and 


his heirs females, is not an eſtate-tail; becauſe it is not 


(a) This point is recognized in the 


caſes of Sutton v. Stene, 2 Ati 101. 
Lovell v Lovell, 3 Ath. a: 


4. In Fiber 
v. Wigg, aute 391., 1 P. Vm. 14. , the 
majority of the judges held, that a ſur- 
render might be conſtrued as a will in 
ereating a tenaney in common. In 
Rigden v. Fallier, 2 ex 252., Lord 


Hardoscke tliought that upon a cove- 


nant to ſtand ſeiſed (and come ſemble in 


cafe of ſurrenders) there was a differ- 
ence between words of regulation or 
modification of the ellatc, and words 
of limitation. | 

The limitation in this caſe. would in 
a will have clearly been an eſtate- tail. 


Jide Morgan v. Grifiths, Cowp. 234. 
2 aid, 


i adn {is 196 - 


£:34; nor does it appear of whoſe body they are to iſſue. 

At common law this would not have been a fee-conditional; 

and the- ſtatute de dons does not create eſtates-tail, but 

preſerves them: A fee at common law was either abſolute 

or reſtrained; thoſe reſtrained fees were either reſtrained 

as to duration, as a gift to A. and his heirs, while ſuch a 

houſe ſtood, &c., which was a baſe fee; or reſtrained as to 

what particular heirs, or of whoſe 9 iſſuing ſhould in- | 
herit, which was a fee-conditional, and is by the ſtatute Fee abſolute, 
turhed into an eſtate-tail z ergo this is  fee-ſunple at com- da reftr 
mon law, and is fo at this day; for there are words to , Bl. Com. 104. 
create an eſtate of inheritarice, but none to reſtrain that | 5 
to iſſue or heirs to the body of the party: But a gift to a 

man and the heirs males of his body, is an eſtate- tail; ſo 

is an eſtate to huſband and wife, & heredibus de ipſis pro- By what words 
| rreatis, for de ipſis is tantamount; ſo if a gift be to H. and tail may be 
his heirs, if he have iſſue of his body; and if he die with- Co Tir Vide 
out heirs of his body, the remainder to himſelf and his 10 Co. 87. 
heirs; for here is an inheritance created, and it is manifeſt Moor Caſ. 940. 
he meant heirs of his body, & voluntas donatoris in charta Carth. 343+ 
doni ſui maniſeſtè expreſſa de cetero obſervetur, and this is a '5 Mod. 267. 
neceſſary implication. Foy: 171. 5 H. 6. 6. So if a-; Tu. 70. 


Ray m. 1011 
gift be to A. & heredibus ſus fe heredes de carne ſua habuerit, kr oy 2 


/i nullos heredes de carne ſua habuerit, remainder to the 
donor: 80 if lands be given to A. (and his heirs) & f con- 
kingat ipſum obire fine heredibus de corpore ſuo, remainder to 
the donor, is an eſtate- tail, per Holt, C. J. though not given 
to him and his heirs. Pure, . nar 8 
3dly, They agreed Beresford's caſe, viz. a feoffment to To B. and the 
the aſe of A. for life, remainder to B. and the heirs males beirs males of. 
of the ſaid B. lawfully begotten, and for want of ſuch iſſue 99 
lawfully begotten, to, &c. to be an eſtate-tail; for of the and for default, 
faid B. is de dicto B., or ex dicto B., which is ſufficient to &c. over is tail. 
denote ex quo corpore; ſo if it were in Latin, remanere præ- | 
dif. B., & heredibus de dicto B., or ex dio B. But if it 
were in Latin remanere difto B. & heredibus ſuis, or haredi- 
bus ipſius & pro defectu taiis exitus, remainder over, it had _ 
been no eſtate-tail. 5 N | 
Athly, It was agreed per Holt, C. J. Powys and Powell, [ 622 ] 
Juſtices, that Yalentine and Alice had a fee-ſimple, and not | 
an eſtate-tail, becauſe the words, & pro defeu talis exitus 
import nothing of their dying without iſſue; it is not ſaid 
pro defectu talis exitus de corporibus dict. Valentini & Aliciæ or 
dle prædict. Valentino & Alicia, but generally, whereas every 
heir is the iſſue of ſomebody. If there had been particular 
words expreſſed, as if they die without heirs of their two 
bodies, there might be reaſon to turn the expreſs eſtate of 
fee- ſimple raiſed into tail, which cannot be altered upon a 
bare implication, the rather in this caſe, becauſe of the 
word aſſigns; for an eſtate-tail is not an aſſignable eſtate. 


R 2 | 7 Co. 


2 Bl. Com. 115. 
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622 Tender and Refuſal, Amends, &c- 


7 Co. 40. Litt. _ 344. 1 Cro. 363. 3 Cre. 478. Phwd, 
541. 3 Leon. 5. Hob. 32, 37. Af. 15. 1 Gro. 366. 2 Sid, 
41. Gould, J. contra, becauſe the intent of the party was 
FF equal to de or to create an eſtate- tail; and the word of in Angliſb is equal 


«x in Latin. and tantamount to de or ex in Latin. 


- 
4 
— * * — r 2 2 wy 4 WFP, 4 2 
9 „ 2 * „ 


en Tender and Refuſal, Amends, 


Lit. Rep. 33, 34- 

2 Ink. 167. C 
1 Lev. 44» F a 

2 Cro. 627. EE + » f 2 — 


** 300. 


1. Siles verſus Hart. 
(Mich. 9 WII. 3. B. R. 1 Ld. Raym. 254. S. C.] 
Toa gnenl af: JNDEBITATUS affumpſit and quantum meruit, and 


duc ke wager, .— that being requeſted at ſuch a day and place, the de- 
de pleaded with a fendant refuſed to pay. The defendant pleaded, that at 


. tqut temps priſt, ſuch a day, before the requeſt, he tendered, and the plain- 


2 tiff refuſed; and that afterwards he was always ready, and 
2 Lev. 209, . tenders the money into Court. Plaintiff demurred, becauſe 
3 Lev. 24, 103, the defendant had imparled, and becauſe it is not pleadable 
146, 277, 440. in an ſum, and becauſe here was no anſwer to the ſpe- 


3 cial requeſt, Et per Holt, C. J. Where the agreement is 


n to pay at a certain time, tender at that time, and always 


3 443. ready, is a good plea; but where the money is due and 


Enn. 413. Payable immediately by the agreement, the party muſt 


| —_ 343- plead out temps priſt from the time of the promiſe : But 
bo ou this cannot be after imparlance (a); for by that it appears 
he was not always ready; otherwiſe if no imparlance, then 

[ 623 ] he might have pleaded tout temps priſt notwithſtanding the 
3 ſpecial requeſt laid in the declaration, becauſe it was im- 
materially alleged there; ſo in debt, though the plaintiff 

lay a ſpecial requeſt, the defendant may plead /emper para- 

s. C. Carth. 413. , and pray judgment de dampmis > And the plaintiff may 
In pleading ten- reply a ſpecial requeſt to ſhew the defendant was not al- 
der in debt, de- ways ready: So in the principal caſe: Yet there is a dif- 
yo 4 ference between debt. and afſumpſit; for in debt the da- 
damnis; in caſe, mages are but acceſſary, but in aſ/umpfit, are the principal : 
4 utterioribus Therefore in debt, the defendant may plead in bar of the 
enn. damages; but in aſſumpſit the defendant ought to plead a/- 
ways ready, with a profert in cur., and demand judgment 

de ulterioribus dampnis. 


(a) Yi. Clift. 203. Lut. 227. Forte. that a tender may be pleaded after a 
370. Harne, 343,354. R. H. Bl. 369., judge's order for time. 


| Tender and Rifuſal, Amends, &e, 


2. Sweatland verſus Squire, 
g [Hill. 10 Will. 3. B. R.] 


4 NDEBITATUS afſumpſit : The defendant plead- 
4 ed, that before the action, viz. ſuch a day, he tendered 
the ſum of ſo much money, and that he was always after 
ready, and now 1s ready, and prays judgment de dampnis. 
Plaintiff demurred. Et per Cur. It is not enough that he 


623 


Touttemps priſt. | 
Lutw. 226, 283, 
368, Comb. | 
443, 444+ 

2 Ley. 209. 


was always ready ſince the tender; the money was due be- 


fore, and the neglect of payment was a delay, a breach of 
contract and a cauſe of action; now here is no damages 
for that, but thoſe damages and all that part of time re- 


mains unanſwered, in reſpect of which the plaintiff ought - 


to have judgment. 


damages would be recoyered in reſpect of that intereſt, 

uod fuit negatum per Powell, J. Intereſt is recovered by 

way of damages where damages are recoyered ratione de- 

tentionis debiti; but not where damages only are recovered, 

for intereſt is not recovered occgſſone damprorym. Judg- 
ment pro quer. | 


3. Lancaſhire ver/us Killingworth. | 


| [Trin. 13 Will. 3. B. R. 1 Ld. Raym. 686. S. C. Comyns 


116. S. C.] 


Covenants at two days notice to accept 1000 J. ſtock 
at any time within twelve months, and to pay 2000/. 
on the transfer ; and the plaintiff ſhews, that on the ſecond 
day of November he gave the defendant notice he would be 


at the place the fourth, and that he was there, & obtuli, 


and that the defendant was there. Per Cur. When both 
parties meet at the time and place, he that pleads a tender 
muit alſo plead a refuſal ; otherwiſe ſuch a plea is naught 
on demurrer, but good after verdict; and if the defendant 
be abſent, he muſt ſhew that, and alfo that he was at the 
time and place, and tendered, Vide 1 Sid. 31. 17 or 7 
E. 3. 11. 2 Saund. 350, Peters and Opie. _—_ 

_ * 2dly, He that pleads a tender at the time and place, and 
no one there to receive, muſt ſhew at what time of the 
day he was there, and how long he ſtaid; for he oyght 
to ſhew that he has done all that could be done on his 
part to accompliſh what by his agreement he was bound 
todo (a). 6 Co. 114. Yelv. 38. 2 Cro. 13. 


5 (s) Vide ac. Str. 544, 777. 3 Bro. P. C. 92. 
K 3 


_ 3dlyg 


Note; The counſel for the defendant 
ſaid, that intereſt was due for the time unanſwered, and 


Intereſt not re- 
coverable where 
damages only are 
recoyered, 


When both 
parties meet, 
refuſal muſt be 
ſhewn. 1 Saund. 
320, 2 Saunds 
350. Lutw, 
568, 8. C. 

3 Salk. 342. 
Caſes B. R. 5296 * 
{ Sayer 189, } 


1 Str. 535. 
Doug. 730. 
(703+) 


If one comes not, 
the pleader mult 
ſhew when he 
came, and how 
long he ſtaid. 
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624 Cerm⸗ time, and Computation. 


Muſt day illi 3dly, The laſt part of the day is the time the law ap: 


ſun-ſet, unleſs 


pecial cicum. Points for a tender, but it mult be time enough before ſun. 


ſtances ſhewn et for tranſacting the matter which is tendered: Yet in 


vary it. Vide the caſe at bar, wherein there could be no transfer, but at 


2 Inſt. 107. . | ; 
8 Co. 147. the hours of the company, 7. e. from ten to twelve, c., 


the plaintiff muſt ayer the uſage of the company, and ſhew 
that he came accordingly and ſtaid ſo long. 


"a 


— wed . 1 


6. ri. Term⸗time. and Computation. 


7 76, 196. 


- * + 4a - - 5 « - * 
* 


1. Anonymous, 
[ Mich. 10 Will. 3. B. R. 


PER Hol C. J. Mr. Juſtice Twy/den uſed ta cite the 
book of E 4., and ſay, they were to hcar no law the 
laſt day of a term. KEE 5 


2. Aſmole verſur Serjeant Goodwin, 
rxrna. 11 Will, z. B. R.] 


zundays and ho- C ASE againſt the cu/tos brevium, the declaration wag. 
. delivered on Friddy morning, and rules giyen to Poke 
done out of Within four days, whereas Holidays and Sundays were not 
2 4 Vide yoſt juridical days. Et per Cur. We reckon them non juridici 
_—_ 3 Mod. as to matters to be tranſacted in court, and therefore Sun- 
21. 3 Burr. days and Holidays are no days to move in arreſt of judgment. 
1525. H Bl 9. But as to buſineſsdone out of court, as rules to plead with- 
2 ke =e 775 in four days, Sc., Sundays are reckoned the ſame with other 


2; 


[ 625] 3. Sir Robert Howard's Ce. 
| I Trin. 11 Will. 3. B. R. At the Sittings at Guildhall.] 


Inſurance of H. “s A Policy of aſſurance was made to inſure the life of Sir 


= OR Robert Howard for one year, from the day of the date 


| laſt day: Inſurer thereof; the policy was dated on the 3d day of September 


Bable, Vide 1697. Sir Robert died on the 3d day of September 1698, 
1. b. ; ker. about one o'clock in the morning. Et per Holt, C. J. In 
438. 5 Co. 1, an action hereupon it was ruled at the ſittings at Guildhall, 


from 


Term-time, and Computation, 626 


from the date includes it, ſo that the day of the date is ex- 2 Buld. $4, 30g. 
cluded. . 2dly, That the law makes no fraction in a day, 8 
yet in this caſe he dying after the commencement, and be- * hos | 
fore the end of the laſt day, the inſurer is liable, becauſe ts 
the inſurance is for a year, and the year is not complete 

till the day be over: Yet if A. be born on the third day of 
September, and on the ſecond day of „ twenty- one 

years afterwards he makes his will, this is a good will; 

er the law will make no fraction of a day, and by conſe- 


quence he was of age. 
4. Allen verſus Brookbank. 
[Trin. 11 Will. 3. B. R.] 5 


U P ON a libel in the Spiritual Court for incontinency, "Citation may be 
the citation was ſerved on the Sunday, and fixed on the Erves by fixing | 


church-door, and that. was objected to be void, becauſe it door on Sunday... 


is a proceſs. Vide 22 Car. 2. Holt, C. J. That ſtatute ex- 5 Mod. 450. 
tends not to this proceſs, nor to ſummons at the church; © zal. 
bat only to ſuch proceſs which may as well be executed: at 


any other time. 
5. Lord Bellamont's Cafe. 
[Paſch, 12 Will. 3. B. R.] | 
T HE attorney-general moved for a trial at bar laſt Trial at bar lat | 
p 


aper-day in the term, in an action againſt the go- + 88 Pol 


vernor of New-York, for matter done by him as gos 
yernor (a); and granted, becauſe the king defended it. 


(a) Vide Cowp. 161. 


6. Sir Chriſtopher Hales verſus Owen, 
Coke [Trin. 2 Ann. B. R. 
GUNDAY is not included in the four days to move in Sunday not in. 
— arreſt of judgment, but the defendant muſt have four — * 
juridical days. Vide poſt 627. 6 Mod. 25 2., ante pl. 2. (6) move in arreſt 
| ; of judgment. 
Note; Bail may apprehend his principal on a Sunday. Judge Blencowe's 
MS. Mich. 3 Anl. | Principal on a "7 1 : 
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626" © Teermtime, and Computation. 


7. Parker verſus Sir William Moor. 
Hill. 2 Ann. B. R. 2 Ld. Raym. 1028. 8. C.] 


H. may be taken CNE was taken on a Sunday by virtue of an eſcape. 
on an eſcape-  waryatit, and it was held good; for one may take an- 
, . c other on a Sunday upon freſh purſuit, and chis is in the 
6 Mod. 95, 21, nature of it, though it be by a new method, for this is no 
22, 63, 96, 1:4, original proceſs, but the party is in ſtill upon the old com- 


254. 5M: 95) mitment continued down (a), 


450. 3 Salk. 
148. Bl. Rep. 1273 . f | 


(a) Vide note to Wilſon v. Tucker, execution on a Sunday, Rex v. Mycri, 
1 Salk. 78., and add, that a defendant 1 T. R. 265, 72 
in a penal action cannot be taken in 


SN 


8. C. 6 Mod. . Harvy verſus Broad. 


148, 159, 196. 


e ſPaſch. 3 Ann. B. R.] 


Tres Trin. on A Writ of inquiry was returnable tres Trin., which was 
Sunday, writ of Sunday, and the writ was executed on the 14th, and 


= + omar that was Monday, which was kept as the in- day, but 


cuted Monday, Was a day after tres Trin. A writ of error was brought. 
error. 1 Jon. 301. FF per Cur., +; 


* rn 1, iſt, A writ may be executed the day it is returnable (5), 


_ computation of but not after. 2dly, The Court may take notice of this 


37 ws. judicially, and there needs no writ of error, and no aſſign» 
148, . hang ment of this for error on the record. So, 5 Co. 45., the 

c. 1 Leon. Court took notice that the ze//e of the writ of covenant was 

—- _ after the return. Vide Co. Ent. 250. Mo. 571., and 

S.C. 2 Keb. 44 Plewden, Fiſh, and Brocket's caſe, the Court took notice 

Pl - 301! the proclamation of a fine was on a Sunday. 3dly, There 

2 e agg 2 was no difference between moveable and immoveable feaſts; 

Jon. 228. for the moveable calculation for Eaſter was made by the 

Cro. Elis. 227. council of Nice, but received in England and made part of 

8 Ten the kalendar, which is eſtabliſned by the law of England : 

Gage's c. not Therefore, whether the feaſt be moveable or immoveable, 

amended, but or whether the computation is by the day of the month or 

8 hes the day of the week, viz. die Lune prox. peſt tres, &c., as it 

| is in judicial proceedings, we have the fame law and the 

ſame rule, and the Court cannot but ſee and take notice 

of what appears to them. Vide 1 Cro. 53. 1 Lev, 196, 

1 Sid. 301. Plozud. 265, 266. 5. Ro, 524. Dy. 181. 

Bl. 52. 21 H. 6. 13. pl. 4. 3 Cro. 227. Lat. 118. 2 Cre. 

506, 548. 1 Fon. 301. Stat. de Anno Biſſextili. Harvey 

| verſus Broad, The judgment was reverſed (e). | 


(3) K. ac. 2 Ld. Raym. 1449. Bar. (e) Vide ac. Str. B13. Vide Str. 
Biz. 2 Will. 37% 387. . 


Traverſe, Bo + 626 
9. Davies verſus Salter, : Z 5. 0. s Mod. 


2 50, &c. 3 Salk, 
[Mich. 3 Ann. B. R.) t I 


| A Vit of inquiry was returnable res /eptiman. Trin., Same points 

1 which was Sunday the 13th of June, and the writ ap- 2 panr. 204. 
peared to be executed the 14th of June. Judgment pro 6 Mod. 4r, 8r, 
quer., and error brought; and Eyre urged, that the Court 60, 196. 
could not take notice of the days of the month. 1 Cro. 275. 
. Yelv. 140. 1 Ro. Abr. 595. Sed non allacatur ; thus he [ 627] 
_ urged, that Sunday ought not to be reckoned, but Monday 1 Jon. 300. 
in lieu of it, Fide Br. c. 5. 2 Cre. 16, 1 Cro, 11. Et per „ Bas. 683: 
Holt, C. J. If Sunday happen to be the 4 diepoft, the hold- 6 Nod. ar. 81, 
ing of the term muſt of neceſlity go over till Monday. So 160, 196. 
if Sunday happens to be the e/pm-day ; And as to the re- luft. 135. 
lation of judgment, where the bin- day is a Sunday, the | 
judgment can only relate to the firſt judicial day. All 

inden. OFab. WF are incluſive : Here we enter die Lune, 
&c., and that is incluſive. In C. B. they enter a die 
Lune, c., and yet that is incluſive too: But in the prin- Ante 475, 625. 
cipal caſe there is no neceſſity; the writ might have been 
executed ſooner, or returned at another day. 


SAA 


1. Young verſus Ruddle. 108, 1359: Bo 
2 Tro. 221. 
Mich. 7 Will. 3. B. R. 1 Ld. Raym. 60. 8. C.] | — 7 


A® SUMPSIT and guantum meruit : The defendant AO w_ 

pleaded he gave the plaintiff a beaver-hat in ſatisfac- ique talen upon 
tion of the promiſes, and the plaintiff accepted it in ſatiſ- the acceptance, 
faction: The plaintiff, proteſtando that he did not give it in good. 5 8 
ſatis faction, traverſes, that he accepted it in ſatisfaction; Young ce HOPY 


to which it was demurred. 1ſt, It was urged, that this Carth. S. C. 


could not be pleaded in ſatisfaction of the promiſes, but 3#7- 8 44. 
ſhould have been of the damages, like Neal's caſe, Tel. 192. p Rep. Pannell's 


In debt upon an obligation, the defendant pleaded a load caſe. Mo. 677, 
of lime given in ſatisfaction of the obligation, and it was * mis 2 
held no plea; for it ought to be pleaded in bar of the mo- 21. 6855 _ 

ney due by the condition. Sed per Cur. A releaſe of the Comb. 346. 
condition would have been no bar to debt on the obliga- nes B. R. 85. 
tion; but a releaſe of the promiſe in the caſe at * had 
| | | cen 
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G27 Craverſe. 


Vide Str. a3. been a good plea. 2dly, It was urged, that this traverſe 


2 wah 338. was naught; for if the gift in ſatisfaction be admitted, his 


acceptance will not be material. Et per Holt, C. J. The 
5 acceptance is material as well as the gift; to plead a gift 
| without ſhewing the other received it, would be naught (a); 
[ 628 ] cither is traverfable. Yide Hob. 178. Et per Rokeby, J. 
| The gift is neither admitted nor confeſſed in this caſe by 

ö the plaintiff, becauſe there is a prozefiando to the gift; 4 
"© that it doth not appear here was any receipt at all, 


E (a) R. ac. Str. 573. 


| {Mich. 10 Will 3. B. R. 1 Ld, Raym. 349- S.C.] | 


_ oP 2. Pullen ver/us Benſon. 
4 
| 


Non antes helg I N debt on a bond, the plaintiff declared, quod def. 20 die 


no traverſe Novembr. conceſſit ſe teneri, Sc. , & profert in cur. ſcriptum 


—_— fredif?. geren. dat. eiſdem die & anno, Defendant pleads, 
diſcloſed before that it was firſt delivered 30 die Novembr. & non antea, and. 
- — 1 ſheys the writ, on which he was in cuſtody, was return- 
Ceo. BY a99, able quinden. Martini, ſo that the bond was taken after the 
443. 1 Leon. return of the writ z and then relies on the ſtatute of H. 6. 
A I_ wh The plaintiff demurred and had judgment; and the Court 
254. Holt 558, agreed, that mere matter of ſuppoſal is not traverſable, no 
more 1s matter alleged out of due time, no more 1s matter 
immaterially alleged: But they held the 2oth day of No- 


Com. Pleader, vember an expreſs allegation; and that the defendant's 


8. 12 23. plea had made it material; for the validity of the bond 


turned wholly upan the day of the delivery; upon which 
reaſon the defendant ſhould have traverſed its delivery on 
the 20th (a). And the Court held the aon antea was no 
traverſe, becauſe it is that which cannot be reſted upon; 
but the party muſt diſcloſe farther matter before he comes 
to conclude. Cited Telu. 138. 2 Cre. 263. 5 H. 7. 26. 
Vide Sand. 22. 2 Keb. 108. 1 Sid. 300. Yelv. 31, But Holt, C. J. ſaid, 

that that caſe of H. 7. came not up to this caſ . 


« 


(a) Vide Kel. 229. Bewerly v. Pim, 7 Mod. 16. Benjamin v. Howell, 1 Will. 
81. 20 Vin. 342. 4 Bac. Ab, 79. Ke 


GTP... 3. Chance verſus Weeden. 
[Mich. 13 Will. 3. B. R. 1 Ld. Raym. 700., named Chaun- 
| cey v. Winde.] 5 


De injuria ſus RESPASS for 200 buthels of ſalt : The defendant 
r ſets forth the act for laying a duty on ſalt 10 V. 3., 


uification by that it was put on board to be exported, not being hs | 
| . I es | Ces 


Traverfe. — 


dc. 3 that he was an officer, c., and ſeiſed it; the plain- the common lay 


tiff replied de injuria ſua propria abſq; tah cauſa : the de- — 1 | 
| fendant demurred. Et per Holt, C. J. Where the de- 1 Lev. 307, 


fendant juſtifies by virtue of an authority by the common 2 3 Ler.4h 


law, as a conſtable by arreſt for breaking of the peace, un- Com. Pleader, 


der proceſs of the admiralty, c., de injuria ſua propria is F. 18. 2 Lev. 
a good replication; ſo it is, and by the ſame reaſon, when 11, 12+ 3 Lev- 


one juſtifies by an authority of an act of parliament ; for 46% = 


being a general law, the ſtatute can be no part of the iſſue. Io. Vide 
Vide 16 H. 7.2. 5 H. J. 6. Co. Ent. 643. A juſtifica- 4 Leon. 16. 
tion upon the ſtatute de malefaForibus in parcit, and a like 
replication: As for the caſe in Crogat's caſe of waſte, and 

enter pur view, Holt, C. J. ſaid it ſtood on a particular 


_ reaſon. Alſo the Court held the plea ill, becauſe it was 


not ſhewed what ſort of ſalt this was, bay-ſalt, pit-ſalt, [629] 


white-ſalt, c., for the ſtatute does not extend to all. 
Judgment pro quer, 5 Kt 
4. Haywood verſus Davies & al. 


Mich. 1 Ann. B. R. Vide this Caſe, title Abatement; pl. 10. 
pag. 4. (a) EY 


; WI ER E a traverſe ought to conclude to the coun- 


9 try, and where with an averment. 


) To the authorities there referred to add Hedges v. Sanden, 2 T. R. 432. 


Oy White verſus Bodinam. 
[Paſch. 3 Ann. B. R.] 


L ESS EE for years brings covenant againſt the leſſor, Abſque hoc, that | 


; = 5 he ouſted him de 
declaring - aa a demiſe and covenant for quiet en- premiſſis,goes to 


joyment, and aſſigns for breach, that the leſſor did enter every part. Vide 
upon him and ouſt him of the premiſes. The defendant 2 Mod: 68. 


3 Lev. 113,227. 


pleads, that he entered to diſtrain for rent-arrear, abſque } Co. 1. 3 Ci. 
hoc, that he ouſted him de præmiſſis. To which the plain- 91. Vaugh. 275. 
tiff demurred, thinking the traverſe ill; becauſe if he 3519 914+ 
ouſted him of any part of the premiſes, he had a good , ge he 
cauſe of action, therefore he ſhould have traverſed, ab/q; Yelv. zo. 

hoc, that he ouſted him of the premiſes, or of any part 1 
thereof (5). But, per Cur. The plea is well enough in this , 0D, 95 
caſe ; for if the plaintiff will join iſſue upon the matter of S. C. 6 Mod. 
the traverſe, and prove the ouſter of any part, the iſſue 30. 


. ſhall be for him: And the Court took a diverſity between 


(5) Vide Colborne v. Stockdale, Str. 694. 8 Med. 58. 
1 | pleading 


1 629 Traverſe. 
4 pleading che general iſſue, as in debt, you muſt plead non 
„ debet nec aliquam inde parcellam, ant a ſpeeial iſſue, as this 
4 ; -- 3 Cro. 83, 84. Dyer 115. Judgment for the de- 
_ mn I EE | | 
3 | 
4 Lutw. 1624s 77 : in | 1 
* 2 WW, Ry ways Farmer, | 
4h 3 6  [Paſch. 3 Ann. B. R.) 
43 | 4 — 5 IN replevin for taking cattle, the defendamt made conu- 
1381 traverk may le J ance, that A. his maſter was ſeiſed of the locus in quo, 
Ws taken that he is and per ejus præcept. he took them damage-feafant. . Plain- 
WE dern p wary tiff replied, that he was ſeiſed of one third part, and put 
185 350.” Crs, Bi, in his cattle, ab/q; hoc, that the ſaid A. was fole feifed. | 
Wat 392, 785. To this the defendant demurred, and judgment was given 
3 fas 123 againſt him; for the defendant makes a conuſance under 
1435 Mod. Cal. 158. his maſter as ſole ſeiſed, when he was only tenant in com- 
Pl 8. C. mon; in which caſe he ſhould have pleaded according to 
WE the truth, that he was only tenant in common, c. When 
14-4 the defendant pleads his maſter was ſeiſed in fee of the 
I#1 2 Mod. 6 place where, &c., that muſt neceſſarily be underſtood 
THY Vain zap. that he is ſole ſeiſed; and whatever is neceſſarily under- 
Jo ſtood, intended, and implied, is traverſable as much as if 
qt it were expreſſed; and therefore, though a ſeiſin in fee is 
44 [ 6 30 ] _ only alleged generally, yet that being intended a ſole ſei- 
Tha | fin, the plaintiff may traverſe, ab/que hoc, that he is ſole 
ns ſeiſed; fince the plaintiff makes himſelf tenant in common 
3 with the defendant, it had not been enough to ſay, that he 
+7 is tenant in common, without traverſing the ſole ſeiſin. 
4 3 Co. 3g. Lutw. adly, The Court held he might either traverſe, ab/q; 
1 . hoc, that he was ſole ſeiſed, or that he was ſeiſed modo & 
4 g Lev. 104+ forma. Hob. 119. 3 Cro. 705. Winch, 7. 2 Med. 6. 
# Te Dyer 280., of which the Court doubted, but ſaid there 
+5 might be difference between parceners and tenants in 
if common who are feifed per my & per tout. Vide 1 E. 4.9, 
4; 2 Vent. 228. Hutt. 120. Hob. 72. Mo. 863. 37 H. 6.31, 
ik Me. 27. 1 Leon. 78. 32 H. 6. 2, 6. 21 E. 4. 65, | 
44 
3 


Treaſon, 


1. Rex & Regina verſus Geary. 
[Mich, 1 W. & M. B. R.] 
GE ARY was attainted of high treaſon on an indict- 
ment, to which he pleaded guilty. Upon a writ of 
error brought to reverſe this attainder, the exception taken 
was, that it did not appear he was aſked what he had to 
ſay why judgment ſhould not be given againſt him; and 
all the precedents are with an allocutus quid, or ſi quid pro 
fe dicere habeat, &c. Vide Plowd. 387. Co. Ent. 532. 
Raft. 455. And the Court held the exception good, for 
he might have matter to move in arreſt of judgment, or a 
pardon ; and the attainder was reverſed.  _ 


2, Tucker's Cafe. 
Paſch. 5&6 W. & M. B. R. 1 Ld. Raym, 1. S. C.] 


R EGINALD Tucker brought a writ of error to re- 
verſe an attainder of high treaſon, upon an indictment 
againſt him for the rebellion in Monmouth's time. The 
indictment was, that the defendant and another, /igeantie 
Sue * debitum minime ponderan., did traitorouſly wage war 
againſt the king verum & naturalem dominum ſuum contra 
pacem, &c. 5 5 

It was held, 1ſt, That the want of the words, contra li- 
geantiæ ſuæ debitum, ſuppoſing them to be neceſſary, were 


not ſupplied by the firſt words, Iigeantiæ ſue debitum minime 


ponideran., &c., for a man may not conſider his duty, and 
yet may not act or offend againſt it: And contra ligeum ſu- 
premum dominum ſuum, are not now neceſſary, nor were 
they anciently uſed. Theſe do not poſitively expreſs, but 
imply only, that the defendant acted againſt his allegiance; 
and indictments ſhall not be made good by intendments. 
 2dly, Without the duty of allegiance there can be no 
treaſon, therefore an alien enemy cannot commit trea- 
fon (a); an alien amy being here may: That for want 


(a) This ſeems to be not perfectly Great Britain are puniſhable as traitors. 


See x Hawk. 
P. C. cap» 17. 


85 Hale's . . 10, 


11, &c. Kely- 
Rep, 2, 3, 4, &c- 


Attainder of 
treaſon reverſed 


for want of an 


allocatus before 


judgment. Vide 


ante 576. S. C. 
1 Show. 13. 


3. Q Show. P.C. 
186. & vide ib, 


127. & port. 
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Judgment in 
treaſon reverſed 
for want of the 
words contra R- 
genntia ſua de- 
bitum in the in- 
dictment. 3 Lev. 
396. 4 Mod. 
162. Combe. 
257. Skin. 338, 
360, 425, 442» 
Carth. 317. 
Caſes B. R. 51. 
Holt 678. 

3 Lev. 396. 

4+ Mod. 162. 


*[ 631 ] 


Poſt. 633» 
3 Inft. 11, Hob. 


271. Co. Lit. 


129. Calvin's 
Caſe 6, 7. 
Carth. 317. 
Indictments not 


correct; for though aliens invading this for any act within the realm which 
kingdom are not guilty of treaſon, the would be treaſon in a natural · born ſub- 


ſubjects {who reſide within this realm) jet. Vide 1 Hank. ch. 17. ſ. 5. Fof- 


of a prince or ſtate at enmity with ter 185. 


therefore 


* 
f 
* 
$ 
2-44 
4 
* 
7 
% 4 
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22 
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. 
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to be ſupplied. by 
intendment. 
See 2 Hawk. 
P. C. 224 to 
256. what cer- 
tainty neceſſary 
in indictments. 
Dyer 155. 

1 Inſt. 129. 

3 Inſt, 17. 
Vide 2 Hawk. 
P. QC; "ILL 


Creaton. 

therefore of theſe words, the crime wants a due deſeri ps 

tion. „ | : 
It is true, ſome precedents of indictments want the 


words contra ligeantie ſue debitum. But to theſe the Chief 
Juſtice ſaid, they were caſes of treaſon made by particular 
acts of parliament, and not where the fact was treaſon in 
its nature; and that in ſuch caſe it was ſuffifient if the in- 
dictment purſued the words of the ſtatute, and concluded 
contra formam flatuti, without concluding contra ligeantie 


ſue debitum. The attainder was reverſed (a). 


(a) This judgment of reverſal was affirined in Parliament. 1 Ld. Raymond 2. 
Show. P. Co 186, 7. ; arg . / 1 


Vide 1 Hawk. 
P. C. cap. 17. 


ſec. 32, 33, 34. 


Words of per- 
ſuaſion or con- 


ſultation, an 
overt act of trea- 
ſon in compaſ. 
ſing the king's 
death, Vide Cro. 
Car. 125 & 332, 
333. S. C. Ante 
288. 3 Salk. 
31. Holt 133, 
301, 681. Foſ- 
ter 200. 1 Hale 
111, 323. 1 Bl. 


Rep. 37. 
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S. C. Parl. Caſ. 
127, &c. 


Judgmant in 
treaſon reverſed 
for want of the 
words ipſo vi- 
vente, or in con- 
ſpectu ejus, as 
to burning the 
bowels. 
Parl. Caſ. 127, 
&c. & 186, ECs 
Ante 630. 

3 Lev. 396. 

4 Mod. 162, 
295. Carth. 
3483. S. C. 


Vide * 


3. Charnock's Caſe: 
[7 Will. 3. 4 the Old-Bailey.] 


T HE queſtion was at the trial, Whether words could 

be an overt act of treaſon in compaſſing the death of 
the king? For Hale, Placit. Coran. 1 3. ſays, Words are 
not an overt act of treaſon, unleſs ſet down in writing. 
Et per Holt, C. J. Looſe words ſpoken without relation 
to any act or project, are not treaſon : But words of per- 
ſuaſion to kill the king are overt acts of high treaſon; ſo 
is a conſulting how to kill the king; ſo if two men agree 
together to kill the king; for the bare imagination and 
compaſſing makes the treaſon, and any external act that 


is a ſuſficient manifeſtation of that compaſſing and imagin- 


ing, is an overt act: It was never yet doubted, but to 
meet and conſult how to kill the king, was an overt act 
of high treaſon. Vide Cro. Car. 117. 


* 


4. Dominus Rex ver/us Walcot. 
Irin. 7 Will. z. B. R.] 
W RIT of error to reverſe a judgment againſt, the de- 


fendant in an indictment of high treaſon: The 
judgment was, u interiora extra ventrem trahentur ; but 
theſe words, in con/peftu ejus & ipſo vivente coniburentur, 
were omitted: It was agreed, that if this be a neceſſaxy 
part of the judgment and omitted, the judgment is erro- 
neous ; for the judgment, in capital caſes eſpecially, is 
ſtated, and not arbitrary; and it was held that this was a 
neceſlary part; for though death is the uw/timum ſupplicium, 
yet death inflicted one way is more ſevere than another, 
and more formidable; and if this judgment be right, all 
N | other 


Treaſon, 
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other judgments are wrong, for all others have theſe Staund. 182... 


words, viz. In conſpectu, Ac. Vide 1 H. 7. 24. Br. Co- 
ron. 121. Stow's Annals 513. Plowd. 387. Raf. 545. 
Staund. 128. Co. Ent. 422, 423. Harriſon, one of the 
regicides, roſe; up and ſtruck his executioner after his 
bowels were cut out, which ſhews the thing is not impoſ- 
ſible, though that be not very material. At another day 
it was inſiſted, that the record below was right on an affi- 
davit, that ſwore, that the words ipſo vi vente were in the 
record below, and therefore it was prayed, that the clerk 
of the peace might attend by rule, which was granted; 
and upon his attendance it appeared upon examination, 
that the minutes of the judgment taken and entered upon 
the record of the indictment had theſe words in; but Mr. 
Turner, clerk of the peace, ſaid, that Sir Robert Sawyer, 
then attorney-general, after the trial ſaid, that uſe was to 
be made of the record in 1re/and, and therefore examined 

it before it was tranſcribed, and then this record, which 
is now certified, was, entered at large; ſo that the queſ- 
tion was, Which was the record? Et per Cur. That which 
was entered at large is the record. Then the counſel 
moved it might be amended by the minutes: And Holt, 
C. J. faid, that if it were amendable, they could not 
amend it here; for if a record in C. B. be erroneous; we 
cannot amend it here; but upon diminution alleged here, 
we grant a certiorari ; but there can be no diminution al- 
leged at the Old Bailey. | | 
 _ 2dly, He queſtioned much if it were at all amendable, 
and cited Sampfon's caſe, Jones 421., where the Court 
were divided; and it is there ſaid by Kelynge, that there 
were no precedents of any ſuch amendments. And after 
the caſe had been argued ſeveral times at the bar, upon the 
matter in law, the Court, Trin. 8 W. 3., unanimouſly, 

upon ſolemn arguments, reverſed the attainder, for want 
of the words ih viverite, or in conſpectu ejus, 


5. Cranburn's Cafe. 

(Paſch.- 8 Will. 3. B. R.) 

| CRAN B URN, a natural-born ſubje& of England, 
4 


% was indicted of high treaſon contra ligeautiæ ſue debi- 
tum. It was objeCted, that it ought to be naturalis ligean- 
tiæ ſue debitum, or contra ſupremum naturalem dominum ſuum, 
to diſtinguiſh it from that which is local allegiance; for 
there are two ſorts of allegiance; a natural allegiance, as 
that of ſubjects; and a local allegiance, as that of ſtrangers 
reſiding here; and this is the allegiance in the indictment 
mentioned, Sed per Cur. If an alien be indicted for _ 
| EW | on 


3 Inſt. 211. 


Comb. 369. 
Caſes B. R. 95. 
Holt 680. 


3 8. T. 600. 

6 S. T. Ap. 42. 
Skin. 442. 

2 Hawk. c. 48. 
ſ. 3. and note to 
6th ed. thereof. 


Record of judg- 
ment in treaſons 
refuſed to be 
amended by the 
minutes of the 
Court of Old 
Bailey. Vide 

2 Hawk. P . 2. 


247. 
Bur. 2527. 
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Subject indifted 


for treaſon con- 
tra ligeantia 
fuz debitum, 
well; otherwiſe 
if naturalized, 
&c. in the caſe 
of an alien, 
Ante 631. 

3 Inſt. 5, 11. 
Hob. 271. Co. 
Lit, 129. S8. C. 
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Holt 686. 
4 S. T. 686. 


6 S. T. Ap. 56. 


In indictmenta 
for compaſſing 
the king's death, 
the treaſon being 
firſt laid, the 
overt act need 
not be laid pro- 
ditorie. See 

1 Hawk. P. C. 


28, 39, &c. 


Crealon. 
ſon contre naturalem deminum ſuum, of naturalic ligeantiz 


ſue debituin, the defendant may give in evidence that he is 
an alien; for the indictment is reſtrained to that ſpecies of 


allegiance which is not due; but a ſubject may be indicted. 
ſo, or contra ligeantie ſue debitum ; for allegiance is the 
genus, which being ſet forth, all ſpecies are compriſed un. 
der it. e | 

The indictment was, that at ſuch a time and place pro- 
ditorie tractauerumt propoſuerunt & conſultaverunt de viis & 
modis quomodo dominum regem interficerent & conſenſerunt 
& agreaverunt quod quadragint. homines equeſires ſhould be 
provided, &c., for that end. | 

It was objected, that here are two diſtinct acts of high 
treaſon, and the latter is not laid to be done proditorie. 
Sed non allocatur ; for, by Mr. C „ the et makes the 
whole but as one ſentence ; at leaſt it conveys the force 
of the words in the former ſentence to this, and makes it 
partake of them. Et per Holt, C. J. Here is but one trea- 
ſon alleged, viz. compaſſing the death of the king, and 
that is ſaid to be proditorie; therefore it need not be re- 
peated again in ſetting forth the overt act; for the overt 
act is not the treaſon, but evidence of the treaſon. The 


treaſon itſelf lies in compaſſing, which is an act of the 


mind. Accordingly in the caſe of the regicides it was 
agreed, that the indictment ſhould not be for killing the 


king, but for compaſſing and imagining his death, and 


' Otherwiſe where 


the treaſon con- 
fiſts in the act. 


[634] 


Copy of indit- 
ment not granted 
after pleading. 


that the killing ſhould be alleged as the overt act; for by 
the ſtatute the treaſon conſiſts in the intention. But if a 
diſtinct treaſon, as that of levying war, had been alleged, 
where the treaſon conſiſts in the act and not in the inten- 
tion, the act muſt have been ſaid to be done proditorie ; 
for the act of levying is a treafon, and not an overt act of 
treaſon or bare matter of evidence. . 


6. Cook's Caſe. 
Is Will. 3. 4: the Old-Bailey.] 


JN the inditment againſt Cool, after the Court was ſav 
and the Jury called, but not ſworn, Sir Bartholomew 


_ $hower of counſel for the priſoner made objeCtions to the 


indictment, but it was held right enough ; upon that he 
urged, that then he had not had a copy, and the priſoner 
could not be tried. Et per Cur. By the words of the act 
he is to demand it, and he has it to enable him to plead, 
and till then he is not to plead. In this cafe he has plead- 
ed; thercfore this benefit is waived, and the prifoner has 
admitted he has a copy, or did not think it for his ſervice 

13 to 


Treaſon. 


to require it, but was able to plead without the help of 


(a) By ftat.,7 Ann. c. 21. the party to be produced, and the jurors impan- 
indicted ſhall have a copy of the in- nelled, delivered to him ten days be- 
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did ment, and a liſt of all the witneſies fore the trial. 
7. Vaughan' Cafe. 


THX defendant was indicted for treaſon, in adhering 

to the king's enemies, cum pluribus ſubditis Gallicis 
inimicis domini regis, and that they did navigate a certain 
veſſel called Clancarty, with a deſign to deſtroy the king's 
ſhips. And it was held by Holt, C. J. and the other juſ- 
tices at the trial, that an indictment for levying war, or 
adhering to the king's enemies generally, without ſhewing 
particular acts or inſtances, is not good; for the words 
of the ſtatute are, and thereof be provably attainted by ſome 
overt deed, which comes after the particulars of compaſling 
the king's death, levying war, and adhering to the king's 


enemies; and it would be violence to reſtrain them to the 


Indictment for 
treaſon in levy- 
ing war, or ad- 
hering to the 
king's enemies. 
generally, with- 
out ſhewing par- 
ticular inſtances, 
not good. Vide 
1 Ha vk. P. C. 
37, 38. 8. C. 
Holt 689. 

5 S. T. 17. 

6 S. T. Ap. 57. 


firſt article only without regard to the laſt, to which they 


are equally connected; if they are to be reſtrained to a 
ſingle article, it ought rather to be referred to the article 
of adhering only. _ 5 | 
And if it be not a good indictment without ſpecial acts, 
Sc., the queſtion is, Whether thoſe. that are alleged 
ought not to be proved, and no others? Et per Holt, C. J. 
A diſtinct overt act cannot be given in evidence, unleſs 
it relate to that which is alleged, or conduces to the proof 
of it. But if it conduce to prove an overt act alleged, it 
is good evidence ; as if conſulting to kill the king be al- 
leged, any actings or doings in purſuance of that couſult- 
ation may be proved; for it proves their agreement and 
conſent, and is a farther manifeſtation of the act alleged 
in the indictment. 8 

It was alſo objected, that in evidence the ſeamen muſt 
appear to be Frenchmen born; for if they were Dutch, 

they are not /ubditi Gallici. „ 
A2gqdly, That though he was ſaid to adhere to the king's 
enemies, yet it was not ſaid to be againſt the king. 

3dly, That this was not a ſufficient act of adhering, 
without fighting, or ſome act of hoſtility. Et per Cur. 

1ſt, If the Szates be in alliance, and the French at war 
with us, and certain Dutchmen turn rebels to the States, 


and fight under command of the French king, they are in- 


zmict to us, and Gallic: ſubditi: For the French ſubjection 
makes them French ſubjects in reſpect of all other nations 
but their own; and if ſuch cruiſe at ſea, and an Zng/ifh- 

K ä man 


Foſter 245. 
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aining with re- 
bels ſubjects of 
the king's ally, 
ſighting under 
the command of 
an enemy prince, 


is treaſon in ad 
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man aſſiſt them, he is a traitor, but not a pirate, for note 

are pirates that act under the command of a ſovereign 

h prince. | >; | 5 

Though the. 2dly, Adhering to the king's enemies muſt of neceſſity 
Fishing be di- be againſt the king; and therefore if an Engliſbman aſſiſi 
reQly again an the French, being at war with us, and fight againſt the 
28 king of Spain, who is an ally of the king of England, this 


. 8 jog "ol treaſon, as adhering to the king's enemies againſt the 
king ; for the king's enemies are hereby ſtrengthened and 
_ encouraged, and ſo is within the expreſs words of 25 E. 3. 
of adhering to the king's enemies; and it is ſufficient to 
| allege the treaſon in the words of the ſtatute. 0 
- Cruifing is a ſuf. 3dly, Cruiſing is a ſufficient overt act of adhering, com- 


ficient ove:t act. forting, and aiding z as if Engliſumen would liſt themſelves 
and march, this is ſufficient without coming to battle, and 
there may be levying war without actual fighting. Vide 
Vaugban 'i trial. N 
See Raym. 367. That an indictment for high treaſon may 
be tried by niſi prius. | : 


* * 


[ 636] Treſpaſs, 


t. Incledon ver Burgeſs. 
[Mizh. 1 W. & M. B. R. Intr. Mich. 4 Jac. 2. Rot. 282.] 


Contra pacem is T RESPASS for breaking, entering, and depaſturing, 
| 9 2 =» 36 Car. 2., continuando the depaſturing till 4 Jac. 2., 
Jac. 527. contra pacem domini regis nunc, which was K. James the Se- 
e ow cond. This was held naught, for then there is no contra 

* pacem to the treſpaſs fempore Caroli Secumdi, but it is omit- 


6 Mod. 128. | 0 
4 Mod. 145. ted, and contra pacem is ſubſtance. Vide Cro. Car. 325. 


„ Cro. Fac. 426, 443, 537. | 
1 Sid. 253. 2 Cro. 377. 2 Vent. 49. Show. 27. Comber. 166. 8. C. Carth. 65. S. C. 


Holt 342. 4 & 5 Ann. c. 16. muſt be taken advantage of on ſpecial Cemurrer. 


2. Hore ver/us Chapman. 
l. 1 Will. & M. B. R.] 


Declan in FN treſpaſs the plaintiff declared, quare vi & armis 
tieſpaſs, Quare clauſum fregit, and, after verdict for the plaintiff, judg- 


vi &arm s, &ca 8 - £4 G 2 £ 
2) See le. ment was arreſted, for quare is not poſitive but 8 | 
| | orys 


Treſpaſs. " of 


tory, and much worſe than guod cum. Vide 1 Cro. 420. 206. 2 Jon. 197, 
2 Cre. 47. 2 Bulft. 214. Godb. 251. 2 Keb. 400. 1 Sid. 12 


326. 3 Cro. 57. 1 Keb. 377. 413. 1 Wilfon 
| | f | 99. 2 Wilſon 203, Contra. 


3. Wildgooſe ver/us Kellaway. 
[Trin. 3 W. & M. B. R. Rot, 268.] 


# 4 RESPASS for breaking his houſe and taking away Declaration in 

his diſhes; the defendant juſtified under a by-law, but {als without 
that being ill, the plaintiff demurred; but the defendant — 5 
took exception to the declaration, becauſe it wanted the murier. Vice 
words vi & armis ; and the Court held it naught on a ge- 7 Hawk 145, 
neral demurrer (a), being an omiſſion of the ſubſtance ; « ev a 

for it alters the judgment from a capiatur to a miſericordia. 242. 

Item, It belongs to the juriſdiction of the county court, if 


it be a treſpaſs without vi & armis.. 


(a) By flat. 4 and 5 Aun. c. 16, it 10 aided on a general demurrer, 


4. Smith vert Kemp. 6371 
| S. C. 4 Mod. * 

[Trin. 4 W. & M. B. R.) 186. Skin. 343. 

| | | | Holt 322, 


5 RE SPASS vi & arms, for taking fiſhes ex Iibera er lies for 
8 . -— 4 ing in libera 
Piſcaria ſua. Upon not guilty pleaded, and verdict ee. 
for the plaintiff, it was moved in arreſt of judgment by taking his fich. 
Cartheww, that he that had /ibera piſcaria, could not main- Comber. 11, 433. 
tain treſpaſs; and compared it to the caſe of a commoner 40%, 4 Mod. 

» - 186. Carth. 285. 
who could not bring treſpaſs for a treſpaſs done in the S. C. H. who 
common: I hat /ibera piſcaria was not like /ibera warrena, bath free warren, 
for he did allow that he who had /ibera warrena might m bring duk 

p | | . paſs againſt any 
have treſpaſs againſt any one but the owner of the ſoil, for but the owner of 
hunting in his free warren. 2 Ko. 111, 550., becauſe the foil, for 

; | k . 7 hunting there. 
libera warrena was a liberty to hunt in one's own or ano- Ned 1 a 
ther's ground, excluſive of all others; and that this was 2 Keb. 178. 
granted by the king, who is maſter of all games: But 3 Mod. 97 
. : | . . I Mod. 105, 
libera piſcaria was only a freedom of fiſhing with others, 
and the ſame with communis piſcaria, and for this he cited 
1 {n/?. 122., and that ſuch a grantee had only a liberty to 
take fiſh, and no property in them until taken; and ſo 
prayed that judgment might be arreſted. | 
where there is the ſame writ, and likewiſe in F. N. B. 15. 2 dalk. 
G. H. 43 E. 3. 11, 6., and ſaid there were three ſorts of *”* 
fiſheries. 1. Separalis piſcaria, and there, he who had the 
fiſhery was owner of the foil, and therefore it is a good 
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Treſpaſs. 


pdles in an action brought by him, that it is liberum ten- 
H. having libera mentum of another. 2dly, Libera piſcaria, which is where 


piſcaria nath 
property in the 


the right of fiſhing is granted to the grantee, and ſuch a 


fiſh, and Co. Lit, grantee hath a property in the fiſh, and may bring a poſ- 


122, denied. 

Vide ante 556. 
11 Co. 17, &c. 
Cro. Car. 553, 


ſeſſory action for them, without making any title. 3dly, 
Communis piſcaria, and this was to be reſembled to the 
caſe of other common; and diſallowed the authority of 


554» 1 [nft. 122. (a) Eyre, Juſtice, ſaid, that he took 1 Ine. 
122. to be law, and that many judgments and precedents 
were founded upon that caſe, and that /ibera ex vi termini 
did imply common, which the Chief Juſtice and Do/ber: 


denied in defence of the Regiſter. 


r neta dict. fuit per 


Carthezv in this caſe, that there were ſeveral writs there 
againſt law, particularly R. 105., treſpaſs per baron and 
feme for aſſaulting the wife, and taking the goods of the 


huſband. 


(a) The paſſage in 1 fl. 12 2. rela- 
tive to this ſubject is as follows: A 
man may preſcribe to have /eperalem 


piſcariam in ſuch a water, and the 


owner of the ſoil ſhall not fiſh there; 
but if he claim to have communiam piſ- 
cariæ, or liberam piſcariam, the 
owner of the foil thall fiſh there.” In 
2 Bl. Com. 39. it is ſtated, agreeably 
to the opinion of Holt, that ownerſhip 
of the ſoil is eſſential to a ſeveral fiſh- 
ery ; but in Seymour v. Lord Courtenay, 
5 Bur. 2814. the Court declined giving 
any opinion upon the point. In Ku- 
merſſey v. Orpe, Doug. 56. it is men- 
tioned as a point which ſeems ſtill not 
quite ſettled. Mr. Hargrave, in a 
note to the above paſſage, in 1 1-2. 


| obſerves, © We do not underſtand why 


a ſeyeral fiſhery ſhould not exiſt with- 


out the ſoil, as well as a ſeveral paſ- 


ture.” And, having examined the au- 


thorities in ſupport of the contrary po- 

ſition, he ſays, The arguments, as it 

ſhould ſeem, are ſhort of the purpoſe, 

for at the utmoſt they only prove, that 

a ſeveral fiſhery is preſumed to com- 
prehend the ſoil, till the contrary ap- 

pears, which is perfectly conſiſtent with 

Lord Coſe's poſition, that they may be 

in different perſons; and indeed ap- 

pears the true doctrine upon the ſub- 

ject. In Seymour v. Lord Courtenay 
it was ruled, that a grant of fiſhery, 
with the exception of oyſters, and a re- 
ſervation of a right to take fiſh for the 
grantor's own title, conſtituted a ſeve- 

ral fiſhery, no other perſon having 2 
co-extenſive right with the grantee. 
It was held, that it coal not be a free 

fiſhery, becauſe no perſon had a co- 
extenſive right. | | 


5. Gibbon ver/aus Pepper. 
[Paſch, 7 Will. 3. B. R. 1 Ld. Raym. 38. S. C.] 


treſpaſs and aſſault, c., the defendant pleaded that 


5 j Juſtification IN 8 

Bm muſt confeſs the -* he was riding a horſe in the king's highway, and that 
= 7 8 his horſe being frightened ran away with him, and that 
= 2 Lev. 179. the plaintiff ® and others were called to, to go out of the 
= Tar 404: way, and did not; and the horſe.ran upon the plaintiff 
W |: 5. Cant ga?“ againſt his will, &c. The plaintiff demurred, and had 

. 1 ent. 295» . . 
„ 2 Jo. 205 judgment; not but if the defendant had pleaded not 
| | guilty, 


lj 11638] 


guilty, this matter might have acquitted him upon evi- 3 Lev: 37. 

| dence; but the reaſon of their judgment was, becauſe the Bab. % 1 4 
defendant juſtified a treſpaſs, and does not confeſs it; for Abr. 543 
if A. beats my horſe, by which he runs on another, A. is Style 72. 

the treſpaſſer, and the rider is not. And as to Hob. 134. 
Mo. 864. placito 1192. 1 Brownl, Precedents 188. they 


Vide 3 Will, 
differ, for in them a battery is confeſſed. 41 ips bn 
6. Aſhmead ver/us Ranger. 


Trin. 11 Will. 3. B. R. 1 Ld. Raym. 551. S. C. Co- 
| | myns 71. S. C.] | 


TRESPASS was brought by leſſee of a copyholder Trefpaſs by leſſee 


for life, for breaking his cloſe, and cutting down his fa <opybolder 


for life, for cut- 


trees; the defendant juſtified as ſervant to the Earl of ting down by the 


Kent, lord of the mangr. The plaintiff replied, that the lord of the ma- 


2 a 7 4 nor, held main- 
copyholder was tenant for life, his houſe in decay, and te in . K. 


that the trees growing on the land were not ſufficient to and affirmed in 


repair, &c. Upon demurrer, Holt, C. J. held, that Cam. Seace. but. 


| reverſed by the 
3 Crs, 5. was not law, and that the copyholder was tenant s. K. . 


of the trees as much as of the land; that the fruit and the cafes B. R. 359. 
acorns belonged to the tenant ; and he held, that if H. has Holt 162. Fort. 
all the thorns in ſuch a place for eſtovers, he may maintain e — ki 
treſpaſs againſt any one that cuts them, even his grantor, _ 5 
and in ſuch caſe need not aver that he burnt them. But 

where H. hath only eſtovers to be taken in ſuch a wood 

or place, and the grantor cuts the whole, the grantee may 

maintain caſe againſt the grantor, but not treſpaſs vi 

armis; and the whole Court held the action was well 

maintained by the poſſeſſory right which the plaintiff had: 

The judgment was affirmed in Cam. Scacc. but reverſed in 

the Houſe of Lords; for the tenant cauld not cut the 

trees; and if the lord could not, they muſt rot on the 

land; for then nobody could. | 


S. C. 6 Mod. 


7, Monkton verſus Paſhley. 33. Hotr697, 
Hill. 1 Ann. B. R. 2 Ld. Raym. 974. S. C.] 


T” RESPASS for entering his cloſe and hunting ſuch Treſpaſs for en- 
5 a day continuando tranſgr. pred. quoad the hunting, di- tering his cloſe 
verſes diebus & vicibus, from the day of the treſpaſs alleged nd unh can. 
till ſuch a day. *"Salke/d urged that this appeared not to be tinuando, and 
continued; that ſome acts were permanent without inter- ld w_ Vide 
miſſion or repetition, which properly lie in continuance, PA 333. 


others not. 2 Salk. 359» 


83 2dly, 


* 
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=_ = Treſpaſs. 


5 Mod. 78. 2dly, That ſome acts terminate in themſclves and can- 

x Sid. 39 not be repeated, as killing a dog, when once done it can- 

6 Mod. 39. 17 

1 Lev. 210. not be done again; therefore this cannot be laid with a 
, 1 Vent. 363, continuando, Vide 1 Lev. 210. 2 Ro. Abr. 549. And as to 


2244 249. 2 Rol. repeatable acts, wherever the firſt treſpaſs is without an 


Abr. 54 
2 Mod. 2; 53. Ouiter, there every ſeveral entry is a diſtinct treſpaſs and 
Yelv. 126. a new treſpaſs, and not a continuance of the firſt ; for a 


Come 396. releaſe of the firſt would not diſcharge the ſecond. Vide 

Cro. Fac. 107. Yelv. 126. [which Holt. C. J. denied; for 

the continuance mult be anſwered as well as the firſt at. ] 

But where the firſt entry is with an ouſter, there every 

other act or entry during the ouſter is but a continuance 

of the firſt treſpaſs, and a releaſe of the firſt diſcharges all. 

Vide 1 Brownl. 223. Cro. Eliz, 210. 1 Lev. 210. com- 

pared with 1 Sid. 319., and ſo is F. N. B.g1.6. to be in- 

tended. So is 20 H. 7. 3. 2 Ric. 3. 15. 21 H. 8. 43. 

Atts that being Holt, C. J. held, that of acts that terminate in themſelves, 
dur pac ar and once done, cannot be done again, there can be no con- 

cannot be laid Zirando, as hunting and killing a hare or five hares, but 

with a continu- that ought to be alleged, that diverſis diebus & wicibus in- 

7 N ter ſuch a day and ſuch a day, he killed five hares, or cut 

Pr and carried twenty trees: And where a treſpaſs is laid in 


Wii 
9 | | Fxreſl. 1522 continuance, that cannot be continued, exception ought 


3 5 Mod. 178. to be taken at the trial, for he ought to recover but for 

Cowp. 28. one treſpaſs. The Court held, that hunting might be con- 

1 Ld. Rym. tinued as well as ſpoiling and confuming his graſs, or cut- 

239-1 ting his graſs; and as to the caſe of an entry and ouſter 
the Court held, that the plaintiff being ouſted and having 
made a re-entry, might bring treſpaſs, : and declare that he 
entered ſuch a day, continuands, Q., or that he entered 
ſuch a day, & diver/es diebus & vicibus between ſuch a day 
and ſuch a day. And the plaintiff had judgment, 
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Comb. 426, 7. 8. Brook ver/us Biſhopp. 
[Hill. 1 Ann. B. R. 2 Ld. Raym. 823. S. C.] 


eee RESPASS guare vi & armis the defendant, on the 
nu 6a 2d of April, broke and entered his cloſe, and trod 


trees cannot be down his graſs, nec non arbores ſuas, vis. 10 popules & ſub- 


continued ; but g | 
whos ee boſcum ſuum, vis. 10 carefatas ſubboſei ſuccidit cepit & af< 


nuando ſhall be Portavit tramſgreſſiomes pred. uſq; 27 Aprilis diverfes diebus 
applied to what & vicibus continuando ; and after verdict and entire da- 


may be continued 
after verdic. mages, it was reſolved, 1ſt, That the continuance, as to 


Vide ante, pl. 7. the poplars and underiwoods, was impoſſible, and could not 
Farefl. 1 52. be. 


— Sia. 42. 2dly, That no part of the damages ſhall be intended to 


2 Sho. 196. be — for __ but ſhall be — to ſuch treſpaſſes as 
may 
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Treſpaſs, — 


may be continued, according to 1 Vent. 363., continuando T. Jon. 1944 
d. generally, ſhall onl 7 { h zac Cowp. $28. 

tranſg, pred. generally, ſhall only refer to ſo much as lies | 

in continuance z but if it be continuando ſuch and ſuch par- | 

ticulars, and they lie not in continuance, it is naught after 


yerdict, 


1 8 | S. C. 6 Mod. 14, 
{Trin. 2 Ann. B. R. 2 Ld. Raym. 890. S. C.] 9p 


| . , . daos equos apud 
duos equas apud D. pred. in clauſo pred. invent. exiſten. H. idee 


& centum congios tritici de bonis proprits ipſius adtunc & ibidem præd. invent. 
fimilit. invent. & exiſten, cepit & aſportavit, & c, The de- exiſten. & triti- 
fendant pleaded not guilty to all but the two horſes, and as e — * 
to them a diſtreſs for rent; upon which it was demurred, &c. cepit, does 
the iſſue being found for the plaintiff, and contingent da- not ſhewthepra- 
mages entirely given on the demurrer: And now the plea 8 mm 
being held an ill plea, Mr. Branthwayte moved in arreſt of vide ac. 1 La. 


judgment, that the horſes were not laid to be the goods of Raum. 239. 


'” RESPASS gruare clauſum ſuum apud D. fregit & Treſpaſs quare 


Yelv. 3 6. Bl. * 


the plaintiff; for that it did not follow that they were the 30. 1 T. R. 

plaintiff's horſes, becauſe found on the plaintiff's cloſe, 4%. 

Fide 2 Cro. 46. Yelv. 36. equum cepit a perſona ſua. 2 Lev, 

156, 430. 3 Bulſt. 303. quod fuit 1 fer Cur. 
2dly, It was urged and admitted, that the plea did not Plea of taking 

confeſs a property; for the defendant might diſtrain the by diſtreſs for 

oods of a ſtranger for the rent. | . 

3dly, It was held, that the copulative er did not let it | 

into the ſubſequent part of the other ſentence, ſo as to 

make the horſes come under the de bonis proprits, like the 

caſe in Raymond 395. "Treſpaſs for taking a mare 7p/eus 

quer, nec non bena & catalla ſequent., nor 2 Saund. 379., 

which caſes were allowed; and the reaſon is, becauſe they 

are different ſentences, and the- firſt is cloſed up by the 

place being added: Yet Gould, J. agreed the caſe in 2 Ro. 

250. placite 7.; for there, by virtue of the copulative, the 

ipſeus querentis goes to all. EO pong f 

 _ 4thly, It was held the plaintiff could have no judgment, vide 3 T. R. 

| becauſe the conditional damages were entire, /ecus if ſeve- 435+ 

\ ral, EEE 1 ts 


| | 5 8. C. 1 Salk, 
10. Ruſſel verſus Comb. | 119. Vide poſts 


(Mich. 2 Ann. B. R. 2 Ld. Raym. 1031. 8. C.] 642. 


W HERE matter may be laid as aggravation of treſ- 2 Cro. 123. 
| paſs, for which alone treſpaſs lies not, vide this caſe, 129 Caſ. 127, 


title Baron and Femme, pl. 12. pag. 119, 
| ow 


* 


9. Joce verſus Mills. 15 [ 640] 
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nm "Treſpaſs, EO. 


e e 11. Day verſus Muſkett. 
Mich. 2 Ann. B. R. 2 Ld. Raym. 985. 8. C. ] 


Trig bs bs T RESPASS guare vi & armis primo die Febr. ann. 
time, ta, oY Dom. 1701, claufum ſuum fregit, and cancludes contra 
cem of the pre- pacem dominæ Anne nunc regina, &c, The defendant, 
ee 1 3 pleads, that he and another did the treſpaſs jointly, and 
cuted by verdict. that the plaintiff ® relaxavit to the other. To that it was 

* [ 641 } replied non of factum ; to which it was demurred, and 

Les Rl judgment pro def, for King William died the 8th of March 
Gro: Jace Wie 1701, ſo it was contra pacem regis, and not contra pacem re- 
ante 636. ginz ; the amiſſion of contra pacem had been only matter 
1 Hawk 244. of form, but here it is repugnant, for the Court muſt take 


* 


ay pomregg notice of the demiſe of the king ; that is the deſcription of 
Carth. 6<. the treſpaſs, and a treſpaſs done contra pacem regis could 
| Comb. 166. not be given in evidence: Indeed a verdict would have 
%%% „c 


— 


ben verſus Goddard. 
„ Ann B81 
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Where in ener- RES PAS 8, afſault, and battery laid on the firſt of 
ing 3 : =. October, 3 reg. The defendant, as to the vi & armis, 
force in law, H. pleaded nen cul. And as to the reſidue ſays, that long be- 
cann t lay hands fore, viz. on the,13th of September, a ſtranger's bull had 
on the treſpaiſer broke into his cloſe, that he was driving him out to put 


before requeſt to * Wes g ” 
derartz other- him in the pound, and the plaintiff came into the ſaid 


wiſe where there cloſe, & mani ferti impedivit fem ac taurum pred. reſcuſe 
1 e voluit, & quod ad prevemend. c. ipſe idem defend, pars 
6 Mod. 2279, wvum flagellum ſuper querentem molliter impeſuit, quod gſt idem 
260, 2 Vent. rgfduum, Ec, abſque hoc quod cul. fuit ad aliquod tempus ante 
ee eundem 13 diem. The plaintiff demurred. Mr. HAyre for 
the plaintiff argued, that they ſhould have requeſted him 

to go out of the cloſe. 19 H. 6. 31. 114.6. 23. 2 Ro. 

| Trefþp. 547, 548, 549., and that Hagellum molliter imponere 

2 Brownl. Ent. is repugnant. 1 Sid. 4. Laſtly, The traverſe is ſhort, 
_ ER and no anſwer to the time after. 1 Leon. 307. 3 Cre. 87. 
Temp. Hard. 1 No. Rep. 406. Et fer Cur. There is a force in law, as 
355. Com. Dig. in every treſpaſs quare clauſum fregit » As if one enters into 
Flcader, 3 M. 16. . + "obs fo th | Fl ſt hi 1 
y ground, in that caſe the owner muſt requeſt him to de- 

part before he can lay hands on him to turn him out; for 
every impgſitio manuum-18 an aſſault and battery, which can- 

not be juſtified upon the account of breaking the cloſe in 

law, without a requeſt. The other is an acfua force, as 
in burglary, as breaking open a door or gate; and in that 

| | | caſe 


12 
Fi 
+ 


55 if : 
. i [4H 
__ » 
; 48 
F 4 2 
= 

f | 
—_ ' 
_ 


E 


D — 
—— 


= . \ 
W & 
— — . eter 
SEE 
— — * 
— - 
— ear goes ren - 
— 
— - 


Treſpaſs. 


caſe it is lawful to oppoſe force to force; and if one breaks 
down the gate, or comes into my cloſe vi & armrs, I need 
not requeſt him to be gone, but may lay hands on him im- 
mediately, for it is but returning violence with violence: 
So if one comes forcibly and takes away my goods, I may 
oppoſe him without any more ado, for there is no time to 
make a requeſt. 7 . 
2dly, Powell, J. held, that the attempt to take and reſ- 
cue the bull was an aſſault on his perſon, and a taking 
from his perſon ; for if H. is driving cattle on the high- 
way, and one comes and takes them from, him, it is rob- 
bery, which cannot be without a taking from his perſon 
quod non fruit negatum. Vide 29 H. 6. 66. 2 Ro. 549. pla- 
cito 11. 1 Ro. Rep. 19. | | 
* 3dly, They held the guod gt idem refiduum good with- 
out a traverſe, and therefore no traverſe was neceſſary ; 
¶[Vide 1 Saund. 8.) and conſequently it is no matter though 
it be ſhort, for here it goes only to the time; where quod 
idem avers it to be the ſame. Et per Holt, C. J. Where 
a traverſe goes to the matter of a plea, Sc., all that went 
before becomes inducement, and is waived by the traverſe ; 
but where a traverſe goes to the time only, what was ſet 
out in the plea before does not become bare matter of in- 
ducement, nor is it waived by the traverſe. Sed adjournat. 
Mr. Eyre pro quer. Mr, Diver fro def. | 


13. Cockeroft verſus Smith, 


{ Paſch. 4 Ann. B. R. 114d. Raym. 177. S. C. ſtated at the 
| end of the caſe of Cook and Beal.] 5 


| 1 N treſpaſs for am aſſault, battery, and maihem, defendant 
pleaded ſon aſſault demieſue, which was admitted to be a 
good plea in maihem. But the queſtion was, What af- 
ſault was ſufficient to maintain ſuch a plea in maihem ? 
Holt, C. J. ſaid, that Wadham Wyndham, J. would not 
allow it if it was an unequal return; but the practice had 
been otherwiſe, and was fit to be ſettled: That for every 
aſſault he did not think it reaſonable a man ſhould be 
banged with a cudgel; that the meaning of the plea was, 
that he ſtruck in his own defence: That if A. ſtrike B., 
and B. ſtrikes again, and they cloſe immediately, and in 
the ſcuffle B. maihems A., that is ſon aſſault ; but if upon 
a little blow given by 4. to B., B. gives him a blow that 
maihems him, that is not e aſſault demeſne. Powell, J. 
agreed; for the reaſon why ſen aſſault is a good plea in 
maihem, 


641 


Taking cattle 
from H. is a 


taking from hy 


perſon. 
3 Inſt. 69. Hale 


a C. 73» Str. 
1015. Rep. 
B. R. Temp. 
Hard. 113. 


Where traverſe 
goes to the mat- 
ter, all before is 
inducement and 
walved; other- 
wiſe where to 
time only. 


* | 642 ] 


Son aſſault de- 
meſne, a good 
plea in maihem 
where the firſt 
aſſault was vio- 
lent. S. 8 

6 Mod. 230, 


263. Rep. A. Q. 


43, 52. Holt 
699 T 


1 Sid. 240. 
1 Rol. 19. 
1 Will. 5. 
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maihem, is, becauſe it might be ſuch an aſſault as endan- 
gered the defendant's life (a). 


(a) In the principal caſe Holt di- (11 Meg.) that the plaintiff ran his 
rected the jury to find for the defend- finger towards the defendant's eye. 
ant. In'Ld. Raymond, the firſt aſſault The maihem was biting off the plain- 
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ö | Az ſtated to be tilting the form on which tiff's finger. 
i the defendant ſat; in Rep. 4, Q. 2 5 


a 171 14. Newman vez/us Smith & al. 
| [Trin. 5 Ann. B. R.] 


tering the plain 


tiff's houſe ang a4hHᷓe . upon the plaintiff in/u/t. fecer. & ipſum verbe- 
aſſaulting him. raver., &c. Ita quod de vita, &c., & domum ipſius quer. apud 
* W. pred: adtunc & ibidem freger. & intraver. & quer. in 
Grader 1 ay be quiet. uſu & occupatione domus præd. diſturbaver. & impedi- 
laid by way of ver. necnon in pred. guar. & filium ſuum & M. N. & R. N. 
But mut not Ilias pred. quer. & E. N. ſer vam ſuam minas de verberatione 
make ſeveral corum adtunc & ibidem impoſuer. & ipſos injuriis & gravamir 
counts of it. nibus, viz. inſult. & affrais adtumc & ibidem effecer. At alia 
Vide nine 2s z, enormia, Sc. Upon not guilty it was found for the plain- 
894. 1 Salk. 119. tiff; and Mr. King moved in arreft of judgment upon 
5. C. Holt 699, 2 Cro. 50 1., that ho maſter could not maintain treſpaſs 
ty prop for beating his ſervant or children without ſpecial damage, 
149. which ought to be ſpecially ſnewed. Mr. Eyre anſwered, 
[ 6.43 ] and fo it was reſolved, that the action was for the break- 
| ing and entry, and the farther deſcription is only to ſhew 
p the Court how enormous that treſpaſs was; and the plain- 
tiff could not recover damages for loſing the ſervice of his 
Ante 640. pl 10. children or ſervant, nor could that be given in evidence; 
Boll. N. P. 30. becauſe the plaintiff might have a proper action for that 
* purpoſe: But the circumitances mentioned might be 
proved in evidence to aggravate damages for the defend-. 
ant's treſpaſs by breaking and entering. And whereas it 
was ſaid, :bigem refers to the vill, and it ſhould be in domo 
predif7., it is plain the adtune ties it to the ſame time, and 
mes it could not be at a diſferent place at the ſame point 
ol time. | 


Trefpaſs for en- T RESPASS de eo quod the defendants viel jour & ann 
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15. Layton verſus Grindall. 
| [Paſch. 8 Ang. B. R.] 


Treſpaſs for en- FAR ESPASS for entering the plaintiff's houſe and 


tering his houſ: 5 : > 
MG 2 : taking /cparales claves pro apertione ofliorum domus pred. 


ral. claves pro Upon not guilty pleaded, the plaintiff had a verdict, and 
| it 


J 


it was objeCted, that the taking of each key was a diſtinct apertions oſtio- 
treſpaſs, and 8 require ſeveral anſwers, and the kind — 2 


and number ought to be aſcertained. Vide Playter's caſe, ſhewing number. 


5 Co. 34. 1 Vent. 53. 2 Vent. 262. But to this it was an- Vide 2 Str. 167. 


{wered and reſolved, that the keys are ſufficiently aſcer- 1416. f Wi 


tained by reference to the houſe. Vide Al. 2. Sty. 43. 22. 
1 Vent, 114. 2 Cro, 485. | F218 


16. Anonymous. 
[Paſch, 8 Ann.  & 


T RE SP A8 for taking his cattle. The defendant where the treſ- 
pleaded that he was poſſeſſed of a cloſe for a term of paſs is tranſitory 
years, and the cattle treſpaſſed therein, &c. The 3 49 — 
demurred, and judgment was given for the defendant, right the 
though he ſhewed no title, but juſtified upon a bare poſ- Place, therefore 
ſellion. And this difference was taken by Holt, C. J. * A 
Where the action is tranſitory, as treſpaſs for taking goods, poffemon only. 
the plaintiff is forecloſed to pretend a right to the place; Bul N. Þ. 8g. 
nor can it be conteſted upon the evidence who had the IE 50 
right; therefore poſſeſſion is juſtification enough: But in 2 Mod. 50. 
treſpaſs quare clauſum fregit it is otherwiſe, becauſe there 3 Mod. 132. 
the plaintiff claims the cloſe, and the right may be con- | 
teſted, ER. | 


Southby verſus Eaton, Mich. 16 Geo. 2. B. R. In error ſame point ad- 
Judged. Note to 5th edition. | | 


— 


——— 


_ ** 


Vide 7 Co. 2, 3, 
4, 7, &c, 9 Co. 
30, 31, 32, &c. 


Trial. [ 644] 


| [Paſch. 5 W. & M. B. R.] 


Cauſe cannot be tried at bar where action is laid in T*ial at bar. 
A | nk _ Vide ante 625. 


+ London, by reaſon of their charter. poſt. 648, 649- 


But nota. The great cauſe of Lockyer verſus the Eaſt India Company was 
tried at bar, Mich. 2 Geo. 3. by a ſpecial jury of merchants of London, the 


: 


privilege being waived, 2 V/. 136. 


Crial. ou 643 
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New trial was 
denied in caſe for 
negligently keep- 
Ing his fire. 


5 Mod. 87.8.C. againſt the hundred for a robbery, 


2. Smith ver/us Brampſton. 


(Mich, 7 Will. 3. B. R. 1 Id. Raym. S. C. named Smith 
| ver ſus F rampton. |] | 


ASE for negligently keeping his. fire; verdict pro def. 
Though the verdict was againſt evidence, a new trial 
was denied, becauſe it is a hard action; 


yet note ; Action 
verdict pro def., and 


called Smith ver- new trial granted. 1 Sid. 5 8. (a)? 


ſus Crumpton. 


(a) The principles upon which 
granting new trials depends, are ſtated 
very clearly in 3 Bl. Com. ch. 24. and 
in the caſe of Bright v. Eynon, 1 Bur, 


390. In that caſe it was ſaid by Deni- 


fon, J. That it would be difficult, 
perhaps, to fix an abſolutely general 
rule about granting new trials, with- 
out making ſo many exceptions to it 
as might rather tend to darken than 
explain it ; but the granting a new 
trial muſt depend upon the legal diſ- 
cretion of the Court, guided by the na · 
ture and circumflances of the particu- 
lar cafe, and directed with a view to 
the attainment of juſtice.“ In order 
to induce the Courts to grant a neu- 
trial, it is not ſufficient that a cauſe is 
of value or importance, but it muſt 


alſo involve a doubt; although value 


frequently weighs in granting a rule to 
ſhew cauſe, Vernon v. Hankey, 2 T. R. 
113. Where complete and ſubſtantial 
juſtice has been done, a new trial will 
not be granted, though the judge who 
tried the cauſe may have been miſtaken 
in point of law; as where an aQion 
was brought by a perſon for a violent 
_ aſſault on her niece, who lived with 
her, per quod ſerv. amijit, and the 


judge held that the aunt ſtood 72 loco 


parentis, whereon large damages were 
given ;—the plaintiff undertaking to 
pay the damages to the niece, and the 
niece not to proceed in an action which 


fory note given by his wiſe's father in 
conſideration of marriage; and it ap- 
peared that the plaintiff being under 
age, and, having no parent or guard- 
jan, was married by licence, and the 
wife, when the plaintiff came of age, 
was lying in extremis in her death- bed, 
and die in three weeks afterwards, 
the judge left it to the jury to preſume 
a ſubſequent marriage by banns, and 
the verdict being for the plaintiff, a 


rule for a new trial was diſcharged, 


Wilkinſon v. Payne, 4 T. R. 468. 
In Farexel v. Chuſfey and others, 
1 Bar. 54. Lord Mansfield ſaid, that a 
new trial ought to be granted to attain 
real juſtice, but not to gratify litigious 
paſſions on every point of ſummum jus, 
and cited ſeveral of the caſes which are 
reported under this title (1). ln theſe 
caſes the verdicts were againſt evidence 
and the ftri& rule of law, but the Court 


would not give a ſecond chance to a 


hard action, or an unconſcionable de- 
fence. Accordingly new trials were 
refuſed in Macrow v. Hall, 1 Bur. 11. 
which was an action for a treſpaſs re- 
ported to be ſufficiently proved, but 
trifling, frivolous, and vexatious; 
Burton v. Thompſon, 2 Bur. 664. being 
an action for a libel in which the charge 
was proved, but the injury appeared 
very inconſiderable; Marſb v. Bower, 
2 Bl. 351. an action for words, wheres 
in ſmall damages ſhould have been 


given; and Reavely v. Manwaring, 
Halter, and others, 3 Bur. 1306. where 
the defendant V. ſent a preſs-gang to 
take ſome apprentices of the plaintiff's 


me had brought for the aſſault, the 
rule for a new trial was diſcharged. 
Edmonfon v. Machell, 2T.R. 4. So where. 
à perſon brought an action on a promiſ- 


6) Pl. 2, 3, 
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Trial 


by their own conſent, but appeared to 
act with good intentions. Vide alſo 
Norris v. Tyler, Cowp. 37. ö 

A new trial will not be granted for 
a miſtake in the proceedings, 2 Str. 


1131. Leeman v. Allen, 2 Wil/. 160. 


Mather v. Brinker, 2 V iſſ. 243.; nor 
where the verdict could not be ſup. 


ported according to the pleadings or 


form of action, but the ſame effect 


might have been had upon other pro- 
ceedings at law or in equity. ide 


Geſlin v. Wilcock, 2 Will. 302. Foxcroft 


v. Devonſhire, 2 Bur. 936. Sampſon v. 
Appleyard, 3 Wilſ. 272. Aylett v. Lowe, 
2 Bl. 1221. Goodtitle v. Bailey, Coup. 
597, 6. LS 
It was formerly a prevalent rule, that 
there ſhould be no new trial when there 
was evidence on both ſides; but in 
Norris v. Freeman, 3 Wilſ. 38. where a 
writing, purporting to be a releaſe, 
appeared to be atteſted by two wit- 
neſſes, one of whom was called, and 
the other not, and there was contra- 
dictory evidence as to the hand- writing 
of the party, a new trial was granted, 
as the other atteſting witneſs ſhould 
have been called; and the Court held, 
that there were many caſes where new 
trials would be granted, notwithſtand- 
| Ing there was evidence on both ſides. 
The point does not ſeem to be much 
regarded in modern practice. The 
Courts will not grant a new trial be- 
cauſe the judge who tried the cauſe, or 


themſelves, might have drawn a dif- 
ferent concluſion from the jury with 


reſpect to any matters of fact, if the 
evidence was proper to leave to the 
jury concerning ſuch fact, Aſley v. 
Aßpley, 2 Str. 1102. Anon. 1 Will. 22. 
Sabain v. Hall, 3 Wilſ. 45. Hankey v. 


Trotman, 1 Bl. 1. Camden v. Convle 5 


1 Bl. 418. Whether there be any evi- 
_ dence is a queſtion for the judge, whe- 
ther ſufficient evidence is for the jury, 


Carpenters Company in Shrewſbury v. 


Hayward, Doug. 374- But a new trial 
will be granted if the jary, upon the 


facts proved, find a verdi& contrary 
to law, as where they found a verdict 
for the inſured againſt an underwriter, 
though a material fact was not diſ- 
cloſed, Hodg fox v. Richardſon, 1 Bl. 463. 

Vor. II. ORs 


Den v. Clerk, 2 Bl, 941. The certi 


1644 


$o where they found that the holder of 


a note had uſed due diligence to obtain 


payment from the maker, when the 
Court thought otherwiſe, it being a 
queſtion of law; and alſo upon the 
ſame verdict being given a ſecond 
time, Tindal v. Brown, 1 T. R. 167. 
Vide Pillans v. Van Mierop, 3 Bur. 
1363. The Courts will alſo grant a 
new trial if a point has been impro- 
perly left to the conſideration of the 


Jury ; as, whether a loan to ſave a 


perſon from immediate failure, with 
no other proſpect but the chance of 
being repaid, was fraudulent, Foxcroft - 
v. Devonſhire, 2 Bur. 930. 1 Bl. 195. 
Whether by the cuſtom of merchants 
an indorſement of a bill to J. S. (not 
adding 70 his order ) reſtrained the ge- 
neral negotiability of the bill, it being 
a matter of law, and clearly and fully 


fixed, Edie v. the E. I. Com. 2 Bur. 
1216. 1 B. Rep. 295, Whether the 


charter of a corporation did or did not 
refe. to and adopt antecedent uſage, 
(the conſtruction of charters belonging 
to the Judge or Court,) Corporation of 
Liverpool v. Galightly, E. 33 G. 3. B. R. 


MS. So when it was left to a jury, 


iſt, Whether a party's name to an in- 
ſtrument was forged; 2d, Whether, 
ſuppoſing it not to be forged, itwas ob- 
tained by fraud without her knowing the 
contents and effe&, when there ſhould 
have been an expreſs direQion that the 
circumſtances of the caſe ſpoke fraud 
apparent, Bright v. Eynon, 1 Bur. 390. 

A new trial will not be granted if 
there 1s a bill of exceptions depending 
on the ſame point, unleſs the party ap- 
plying will waive the bill of exceptions, 
Fabrigas v. Moſtyn, 2 Bl. g29. If there 


are two contrary verdicts, the party 


againſt whom the laſt is given is not by 
any law or practice entitled to a third, 
Parker v. Anſel, 2 Bl. 963. A new trial 
will not be granted in a writ of right, 
unleſs the verdict is flagrantly 2 
cate of the judge reſpecting the matter 
of fact as it appeared before him at the 
trial, is concluſive, Rex v. Poole, B. R. 
Hard. 23. Vide 5 Bur. 2667. | 
It was formerly the rule only to grant 

new trials upon = merits on payment 
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of coſts, except in particular caſes ; 


© but it is now confidered as a matter 


enerally in the diſcretion of the Court. 

ut when the judge is miſtaken in 
point of law (1); or the jury find a 
verdi& contrary to his direction as to 
the matter of law (2) ; or the plain- 
tiff refuſes to ſubmit to a nonſuit, con- 
trary to the opinion of the judge, and 


a verdict is found for him (3); or a 


verdict is given properly for the plain- 


tiff on one count, and improperly 


againſt him upon another (4); or the 
verdict has been obtained by conceal- 
ing a witneſs for the adverſe party (5); 
or by any improper artifice (6); a new 
trial is granted without coſts. 


In the King's Bench, if a new trial 
is granted without any thing being 


Trial. 


ſaid reſpecting the coſts of the for- 


mer, and the ſame verdict is given 
upon the ſecond trial as the firſt, the 
coſts of the ſecond only are allowed, 
Majon v. Shurray, Doug. 438. Schulbred 
v. Nutt, n. ibid. Hankey v. Smith, 3 TR. 
507; but in the Common Pleas, if 
two concurrent verdicts are given, the 
party ſucceeding is allowed the coſts 
of both trials; if the ſecond differs from 
the firſt, the coſts only of the ſecond, 
Parker v. Wells, H. Bl. 639. n. Tre- 
laxuney v. Thomas, H. Bl. 641. Where 
the matter in diſpute is ſmall, a new 


trial will not be granted anleſs it can 


be done without compelling the party 
applying to 25 coſts, Fack/oz v. Du- 
chaire, 3 T. R. 553. | 


(1) Rice v. Shute, 2 Bl. 69 f. Buſeall v. Hogg, 3 Wil. 146. Rackham v. Feſup, id. 338. 


Pale v. Bayle, 
(2) Fackſmn v. Duchaire, 3 T. R. 553, 

Vo E. J. Comp 2 Bur. 1216. 1 Bl. 295. 
16) Anderſon v. George, 1 Bur, 352: 


„ Caup. 297. Harris v. Butterly, Cowp. 48 5. Geodright v. Saul, 4 T. R. 359. 
(3) Pockin v. moe 1 Bl. 670. ä 


(4) Edie 
(5) Montpe on v. Ranale, B. N. 7. 328. 


3. Smith verſus Frampton. 
Mich. 7 Will. 3. B. R.] 


poſt. pl. 34. 


| New trial. vide I N caſe for negligently keeping bis fire, per quad the 
plaintiff's houſe was burnt; the verdict was for the 


defendant : And after great debate and conſideration a 
new trial was denied; becauſe it is a hard action, and the 
Jurors are judges of the fact: And yet Holt, C. J. declared, 
he was not ſatisfied with that verdict; guzere, whether the 


the fame caſe with the precedent ? (a) F< 


(a) Vide note to the preceding caſe. 


4. Anonymous. 
[Paſch. 8 Will. 3. B. R.) 


New trial. Vide T HE Court never, or very rarely, grants new trials in 


poſt. pl. 7, 8, 
135 &Cc. 


actions for words. Per Holt, J. C. (6) 


(5) Vide Barnes 229, 233. Com. Pleader, R. 17. 


* 


a 


F. Smith verſus Page. 
(Mich. 8 Will. z. B. R.) 


1 N eefment the plaintiff was a mortgagee, and claimed No new trial 
4 by ſurrender, whereas the land was not copyhold; and 1 
the defendant claimed only by a voluntary conveyance. Bog. pl. * 


The verdict was for the plaintiff, and the Court would not 1 Mod. 2. S. C. 


et it aſide, and grant a new trial againſt the honeſty of Comb. 587. 
the cauſe (a). . MEN | | 7 SP 


(a) ide note to Smith v. Bramp/ton, ſupra pl. 2. 


6. Hatchell verſus Griffiths. 
[Mich. 8 Will. 3. B. R.] 


[045] 


JSSVE was joined in Trinity term 1695, and notice eye vb 0m 
1 then given for trial next aſſizes, but no farther nor 55. — 
other proceeding till Trinity vacation 1696, and then the Ante 457. 
plaintiff gave a new notice of trial, viz. fourteen days no- 
tice for next aſſizes, when he accordingly tried the cauſe 
and had a verdict; but becauſe there was no proceeding 
within a year after the firft notice, it was ſet aſide: Sed 

nota; Notice within the term had been a proceeding within 
the year, and made notice for fourteen days good notice 
of trial (5). | | | 


() In Bogg v. Roſe, 2 Str. 211. it 
was ſettled on conſideration that where 
a term's notice of trial is required, the 
notice muſt be given before the eſſoign- 
day. A term's notice is not neceſſary 
when the defendant has delayed the 


Deug.71.; nor where proceedings have 
been ſtayed by agreement for a cer- 
tain time, Watkins v. Hayden, 2 Bl. 


- 762. ; nor where the proceedings have 


been delayed at the defendant's re- 


Philips, 2 Bl. 784. Hayley v. Ryley, 


proceedings by injunction, Beer v. queſt, Bland v. Darley, 3 T. R. 5 30. 


To Anonymous. 
[Mich. 8 Will. 3. C. B.] 


A New trial was granted becauſe the counſel were abſent, 

not thinking the cauſe would come on, and no de- 
fence was made; but a like motion was denied in B. R. 
fer Holt, C. J. Alſo in one Coppir's caſe, a cauſe came on 
at ſeven in the morning, and an old witneſs could not riſe 
to be there time enough; but it was denied, unleſs he 
would make affidavit of what he knew, and would anſwer, 
ſo that the Court might judge of it, and how it was ma- 


S. C. 1 Salk. 
273. 2 Salk. 
222. 


New trial! for the 


abſence of counſ:1 
or evidence. 

Q. Vide 6 Mod, 
22, 222, 242, 
Fa: eſl 156. 
Poſt. 653. 

2 Saund. 336. 
Mod. Ca. 22. 

1 Bl. Rep. 298. 
2 Bur. 1385. 
Note to pl, 16. 
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ay Trial. 


8. Dent verſus The Hundred of Hertford. 
| [ Mich. 8 Will. 3. B. R.) 


* Fareſl, 31, A New trial was granted upon affidavit, that the foreman 
& declared the plaintiff ſhould never have a verdict 
' Whatever witneſſes he produced (a). Cas 


(a) If the jury calt lots for the jurymen themſelves, Vaſſe v. Delawal, 
verdict, it will be ſet aſide, Hale v. Cove, 1 T. R. 11. Vide Comyns 525, Bemb, 
2 Str. 642. ; but the Court will not re- 51. Barnes 438. 2 Bl, 1299. | 
ceive an aſfidavit of the fact from the © Ci pr 


9. King ver/us Burdett. 
[lich. 8 Will. 3. B. R. 1 Ld. Raym. 148. S. C. 


Jury after going A New trial was moved for upon affidavit, that the jury 
2 Pee fron took an act of common council out with them, and 
common coun- that printed libels were ſpread againſt the defendant z and 
ell piſs ia evi- it was denied: For as to the firſt it differs from the Lady 
fiel dene. ves caſe, where they took a map of one fide, which was 
evidence on neither fide: But this was an act of neither 

ſide, and evidence on both ; but admitted to be irregular. 

Et per Holt, C. J. So if a jury eat at their own charge, it 

is fineable, but that verdict ſhall ſtand; otherwiſe if at the 

charge of one of the parties, and the verdict is found for 


him. Vide Mo. 599. (6) 


(3) Wich reſpect to the ſecond point, report in Ld. Raymond. If libels are 
Holt obſerved, that it was not fixed publiſhed with intent to influence the 


upon the informers, and if the deli- jury and the public, it is a ſufficient 


very of papers by a ſtranger were ſuf- cauſe to poſtpone the trial, Rex v. Gray, 
ficient to avoid the verdit, the caſe 1 Bur. 5 10. Rex v. Foliffe, 4 T. R. 287. 


would never be decided. Jide the 


1646 10. Saliſbury verſus Proctor. 
[Hill. 8 Will, 3. B. R.] 


Trial refuſed to I N an action by an adminiſtrator the Court was moved 
to put off the trial, till a ſuit pending in the Spiritual 


. Court concerning the right of adminiſtration was deter- 


termined. S. C. mined, which was to come on; which was denied per 
5 84 wy Cur.; for we cannot take notice of ſuits in the eccleſiaſti- 
Vide 1 Bl. 404. Cal courts, | | 


1 Bur. 511. 4 Bur. 2257» 


8 5 Trial. | „ | 646 


11. Deerly verſus The Ducheſs of Mazarine, 
(Hill. s Will. 3. B. R. 1 Ld. Raym. 147. 8. C. 


 _TJTPON wn une pleaded, the jury found for the New trial not 
plaintiff, though the ducheſs gave good evidence of 3 . 
her coverture; and the Court would not grant a new trial, las 1 oh 
becauſe there was no reaſon why the ducheſs, who lived bonefty and 
here as a feme ſole, ſhould ſet up coverture to avoid the 2%) 7 3 


payment of her juſt debts (a). pl. 5. S. C. Ante 116. Comb. 402. 


(4) From the reports, ante 116. Court thought the coverture ſufficiently 
1 Ld. Raym. 147. it appears that the anſwered in point of law. | 


12. Thermolin ver/us Cole. 
[Hil}. 8 Will. 3. B. R.) 


. . want of notice 
never have a new trial for want of due notice. eee eee, 


made, Ant. 428, 435. S. C. Ante 417. 


IF che defendant appears and makes defence, he ſhall No new trial for 


13. Dominus Rex ver/zs Bear. 
[Paſch. 9 Will. 3. B. R. 1 Ld. Raym. 414. S. C. 


U PON an indictment for a libel, the defendant was tndi&ment for 
by verdict acquitted; Mr. Attorney-general moved libel, 3 
for a new trial, but it was denied: And the Court ſaid, Jae ane 
that anciently it was never done in criminal caſes where N. B. Fareſl. 31 
defendants have been acquitted; latterly, where it has 22 C. 
been a verdict obtained by fraud or practice, as ſtealing ; a ps gl 
away witneſſes, &c. it has been done, but never yet was Cath. 4u7. 
done merely upon the reaſon that the verdict was againſt _ B.R. 216. 
evidence. Poſftea Mich. 10 V. 3. B. R. Per Holt, C. J. 


In indictments of perjury we never do it, becauſe the ver- 


dict is againſt evidence; but if you prove a trick *, as no no- * or il practiee. 


tice, c., it is otherwiſe. Vide 1 Lev. 9, 124. Ne ſerra, ſi Poſt. 648. 
le def. ſoit acquit, alit. Sil ſoit convict. (a) 5 
See 2 Saund. 336. The defendant in error tozk out a record 
of niſi prius, and proceeded to trial at re fr Mes after iſſue 
joined: yet held good, and a new trial denied. 


(a) In Rex v. the Pariſh of Silverton, trials being never allowed where the 
1Hl/, 298. after an acquittal on an defendant is acquitted in a criminal 
indictment for not repairing a high- caſe, _ 14 | | 
way, a new trial for miſdirection or The trial of an indictment for mak - 
over-ruling evidence was refuſed; _ ing a partial rate having been poſt- 
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poned till after the trial of a feigned 
iſſue, to aſcertain whether the rate was 
partial, and a verdict being given on 
the iſſue for the defendant, which was 
alleged to be againſt evidence, the 


- Court refuſed to grant a new trial, 


becauſe it was within the ſame reaſon 
as if it had been upon a criminal pro- 
ſecution, Rex v. Prued, 4 Bur. 2227. 


In Mat iſon v. Allanſon, 2 Str. 1238. 


Fonereau V. ————, 3 Vilſ. 59. new 
trials on account of the verdicts being 
againſt evidence were refuſed on penal 


[ 647 ] 


Trial. 


actions; but in Wilſin v. Raſtall, 4 
7. R. 757 it was ruled that a new trial 
might be granted in a penal action 
where the judge had excluded admiſ. 
ſible evidence. Jervois g. t. v. Hall, 
1 Wil/. 17. was held not to be law ſo 


far as it proceeded on a contrary prin- 


ciple. | 

In Norris v. Tyler, Cowp. 37. the 
Court refuſed a new trial after a ver- 
dict for the defendant in an action for 
a malicious proſecution, as the ſuit was 
of a criminal nature. 


14. Turbervil verſus Stamp. 


[Mich. 9 Will. z. B. R.] 


No motion for HT, Shall not move for a new trial after motion in arreſt 
= 


new trial after 
-motion in arreſt 


of judgment ; but after a motion for a new trial he 


of judgment. may move in arreſt of judgment. So it is of a writ of in- 
S. C. Ante 13. quiry; after motion in arreſt of judgment the defendant 


Carth. 425. 


Skin. 681. Caſes 10 W. 3. B. R. The ſame point was he 
8 W. 3. Philips ver/us Crabb. | 


B. R. 151. 
Holt 9. 


(a) After motion in arreſt of judge 
or 


ment a new trial may be granted 

miſbehaviour of the jury, Philips v. 
Fowler, Com. 525.; or where, on the 
report of the trial of an indictment 


cannot move for a new writ (a). Weſt verſus Cole, Mich. 


Id in C. B. Paſch. 


enough appeared to raiſe an inclination 
in the Court to think the defendant 
ought not to have been convicted, Rex 
v. Gough, Doug. 797. | 


15. Starr verſus Wade, 
[Paſch. 10 Will. 3. B. R.] 


LE S$SOR brought trover againſt the leſſee, for trees 

cut down ; yet becauſe the leflee did it in trenching, 
and the plaintiff had thereby greater advantage, though 
the jury found for the defendant, yet the Court would rot 


grant a new trial. 


16, Wits ver/us Polehampton. 
[Mich, 10 Will. 3. B. R.] 


New trial for 17 was moved for a new trial, becauſe the defendant 


omiſſion of the 
party refuſed. 


having pleaded a compoſition, had forgot to carry 


r Salk. 273. down witneſſes to prove the ſubſcribers hands; and the 


- b Mod. 222. 


motion 


Trial. 


onen was Ae been the debt wi meet © Aw 


«a 


- 


Holt, C. J. remembered where debt on a bond was brought 
againſt an heir, who pleaded riens per diſcent, but the ver- 

dict went againſt him by omitting to bring the ſettlement 
to the trial; and the Court being moved, refuſed to grant 
a new trial, becauſe it was an honeſt debt (a). 


(Ja) Per Lord Mansfield, Edie v. E. J. 
Comp. 1 Bl. 298. The ſuggeſtion of 
ſurprize is not in all caſes a reaſon for 
a new trial, but in particular caſes it 
may be, In Song v. Hog, 2 Bl. 802. 
the defendant might have given evi- 
denee in mitigation, which his counſel 
thought it prudent to omit ; but which 
procured 2 verdict for him in another 
cauſe at the ſuit of the ſame plaimiff: 
this was held no ground for a new trial. 
In Gi v. Maſon, 1 T. R. 84. it was 
contended at the trial tkat certain po- 
licies were on an illegal trade; but the 
judge being of opinion that they were 
not ſo on the face of them, directed a 
verdict in ſupport of them; and a mo- 
tion for a new trial, to let the defend- 
ants into evidence to prove the trad- 
| ing fo notoriouſly illegal that the plain- 
tiff muſt have known it, (which was 
not offered, on a preſumption that the 
jury muſt have drawn that conclufion,) 
was refuſed; as the defendant made the 
application to ſupply his own negli- 
gence, when it was evident that he was 
not taken by ſurprize at the trial. —So 
in Forigſcue 40, anon. a ſimilar applica» 
tion on behalf of a party who had 
made a miſtake on the trial in a point 
of evidence, which would have en- 
countered the evidence given againſt 
him, which miſtake was diſcovered 
 fince the trial, was refuſed. Yide Ro- 
ers v. Stephens, 2 T. R. 718, where 
d. Kenyon ſaid, it would be extremely 
dangerous to grant a new trial on a 
ſuggeſtion that the party will make out 
a better caſe on a ſecond trial. In 
Cooke v. Berry, 1 Will. 98. and Price v. 
Brown, Str. 691. new trials were re- 
fuſed to be granted on affidavits of the 
_ falſity of the defence which had been 
made, and that the plaintiff took the 
plea to be a ſham one, or that no de- 
fence was expected. In Regina v. 
Corporation of Helfton, 10 Med. 202. 


T 2 


it was held, that if a point of law be 
ſtarted by the judge, and the counſel 
do not take it up, bur inſiſt on other 


facts, which are found againſt them, 


there ought not to be a new trial on 
the point of law. A diſcovery, after 
the trial, that a witneſs examined on 
the other fide was intereſted, is not a 
ſuffictent ground for a new trial, but jt 
may weigh as a circumſtance where 
the merits are doubtful, Turner v. 
Pearte, 1 T. R. 717. | 

A new trial was granted in a caſe 


- where the defendant's attorney ſwore 


that the defendant had gone abroad 
before E. term, (the cauſe being tried 
at the ſittings after that term,) and 
that fince the trial he had diſcovered, 
in a memorandum-book of the de- 
fendant, a receipt ſigned by the pw 
tiff, which was ſet forth verbatim. 
Vide Broadhead v. Marſhall, 2 Bl, 955. 
So where an action was brought for 
Go00 pagodas, alleged to be depoſited 


by the plaintiff with the defendant, 


which was ſworn to by ſome Daniſh 


ſailors, and the defendant always de- 


nied the whole ſtory, but was not able 
to contradict the proof at the trial, but 
moved for a new trial, on the ground 
that the whole was a fiction, ſupported 
by perjury, which he could not be 
prepared to anſwer; that ſince the trial 
many circumſtances had come out to 
ſhew the ſubornation of the witneſſes g 


a new trial was granted after a very 


ſtrict ſcrutiny ; Fabrilius v. Cook, 3 Bur. 
1771. 

85 verdict was ſet aſide when a ma- 
terial witneſs for the defendant con- 
cealed himſelf in the plaintiff's houſe, 
Mont peſſou v. Randle, Bull. N. P. 328. 
So where the defendant, having bought 
goods from the plaintiff, paid him with 
the promiſſory note of a third perſon, 
to whom the plaintiff repeatedly gave 
time till he failed, and the plaintiff 

—— | brought 


o _— - m . — o "5 . os 
8 . „ „ „ * Bp = = = 
- - . cad = * $3” 4 3 9 - _ : 12 . 
oy l 4 yl o * FA o * - — - ”. 
. . l 2 1 . $ 5 x . - \ 
. — .. Cs CORTE ng EE LI 3 USD - re: _ - . \ —— 2 . ; 72 
> 2 > * 25 — N l ; - — CH i — 7 r GIS 1 —— 4 — — 
2 5 F £ * . — = 7 Les — ena mon — 
N 1 
— * n * — . — — * — = — N 
1 8 5 , 


IAB ASE IDEAS; 
— TEE — — 


2 


1 . 
1 + 
1 
$1 
* 4 
i " 
N. 
1 
: 
l 
| : 
f "4 
7 I 
: 
\ 4 
: 
1 fk 
} 
1 ; 
1 
— | 
22 
$88 
: . 
} ; 
*t 
I 
bs 
K 
11 
1 
* 
: 
17 
128 
| 
. 
bs 
f 
+40 
. 
ve; 
WW 
Ts 
, " 
11 
4 
ns 
=: 
: 195 
1 
4 I 
? 
or 
»'4 1 
4 ”; 
163 
: 
[48 
14 
9 
20 
9 
> 
13 
{ 
1 
1 
n, 
& bs 4 
! 85 
11 
d 33-4 
5 1. 
if 
; 
+] 
: 
1H 
: ; 
i PF 
i: „ 
' 4 
a 
1 n 
1 758 
117 
3 + 
\ 7 
* . 
11 
1 
ry 
' 
Ss y 
\ O82; 
; (Eh 
TE: itt 
14 
3 
— 711 
$247.28 
: 1 £ 
1 
1 
{3s if 
7 
. 
55 4 
[ 
7.7 
l 
| 181 
i Wi! 
i Yi 
+ 
+8 3 
4 
(+ 78 
+ WE 7 
TH 
T5 
| 15 
+ 
+ 
i; WT 
119 
. 
1% 
) ; 
n 
i; By 
$3 3 
: 23: 
$ * 
. 
i + (hes: 
: *. 
4 
No bh > 
119 
11 
74 
211 
1 
20 
i 
N 
0 
4 
: 


2— > « — - 
—_— — —— £ 
— — 


— 


— 


647 t 


brought an action on the note and for 
goods ſold, the diſpute being, which 
party ought to bear the loſs; but at 
the trial the plaintiff only proved the 
ſale of the goods, and refuſed to pro- 
duce the note, though he had it in 


17. 
TMich. 10 Will. 3. B. R. 
1 3 


” 


New trial or writ 
of inquiry not 
granted for too 
- ſmall damages, 

unleſs where 
there is a trick, 

Comb. 17, 170. 


Trial, 


Court; and the defendant not having 


.given notice to produce it, could not 


prove it by parol; this being an unfair 
advantage, contrary to equity and 
good conſcience, 4nierſon v. George, 
1 Bur. 35 2. | Fon 


Anonymous. 


N covenant to pay a ſum certain, viz. 100 /., and a grant 
that upon default it ſhould be lawful for the covenantee 

to enter and take the profits, the defendant pleaded entry 
and prizal del profits in bar, and judgment was for the 
plaintiff. upon demurrer, and upon the writ of inquiry the 


jury gave damages, and upon motion a new writ of inquiry 
was awarded for debt might have been brought upon this 
covenant z and this is not like an iſſue where the jury are 
to give no more damages than are proved : But here the 
jury are to give the whole, unleſs the defendant proves 
ſomething in mitigation, which was not done in this caſe; 
therefore though the common rule holds, viz. that no new 
trial, or new writ of inquiry, ſhall be for too ſmall da- 


mages; 
fers (a). 


(2) The Court refuſed to grant a 
new trial where only 5 5. damages had 
been given in an action for a malici- 
ous proſecution, and held that there 
could be no new trial granted on that 
account, Barker v. Dixie, 2 Str. 995.; 
or to ſet aſide an inquiſition in an ac- 
tion for maliciouſly ſuing out a com- 
miſſion of bankrupt againſt the plain- 
tiff, and maliciouſly holding him to 
bail for 1020 J. whereon the jury only 
gave 51, damages, though it was prov- 
ed that the coſts of ſuperſeding the 
commiſſion amounted to upwards of 
30 J. Mauricet v. Brecknock, Doug. 509. 

But a new inquiry awarded for too 
ſmall damages, where there is a miſ- 
take in point of law made by the ſhe- 
tiff, as where a perſon told the plain- 


yet there being a contrivance in this caſe, it dif- 


tiff he could prove a debt, and after 
the jury were ſworn refuſed to give 
evidence, and the ſheriff thought he * 
could not adjourn, whereupon nominal 
damages were given, Markham v. Mid- 
dleton, 2 Str. 1259. or where the jury 
have miſtaken the law, (the plaintiff 


and F. S. having each depoſited 200 J. 


with the defendant on a contract, which 
J. S. not performing, the plaintiff ſued 
for his depoſit, and the jury, on a no- 
tion that the defendant could not pa 


the money without the conſent of bot 


parties, having given nominal da- 
mages,) Woodford v. Fades, 1 Str. 425. 
Vide Hayward v. Newton, 2 Str. 940. 
Tatton v. Andrevis, Barnes 448, Anon. 
12 Mod. 347. 5 a 


Trial. 648 


1 8. Sparks verſus Spicer. 
[Hill. 10 Will, 3. B. R.] 


O NE was ordered oy the judge of aſſize to be hanged New trial rarely 
in chains; the officer hung him in pri vato ſolo ; the 2 in hard 
owner brought treſpaſs; and upon not guilty the jury EE: 
found for the defendant, and the Court would not grant - Heb 33 
a new trial, it being done for convenience of place, and v. Brampton, 


not to affront the owner, | ſupra pl. 2. 


19. Lord Sandwich's Caſe. 
[Trin. 11 Will, 3. B. R.] 


W HERE there is value or + difficulty, we are bound Trial at bar, 


| ; ials at the bar, j= Where to be 
of common right to grant trials Liq ui granted or de- 


Itiones de grofſis & pluribus articulis, gue ** indigeant nied. Vide pag. 
examinatione, capiantur coram juſticiariis de Bancis. Stat. 625, 644, 649, 
Weſt. 2. c. 30. Per Holt, C. J. Yet Trin. 1 Ann. it was £95 1 Vents 
denied, becauſe the plaintiff was poor, unleſs the defend- * OE TR 
ant would agree to take niſi privs colts. Et paſtea, ſcil. 

Trin. 4 Ann. B. R., between the truſtees of my Lady 

Sandwich and my Lord Sandwich, though the eſtate was 

3000 J. per annum, a new trial at bar was denied, becauſe vide Doug. 437. 
the title of the leſſor of the plaintiff being from the defend- (420.) 1 T. R. 
ant himſelf, there would be nothing to do but to prove the 5 oy +79+ 

executing of a conveyance. | | Barnes — 


+ The word or, here, ſhould be and. Per Cur, Com. B. Trin. 2 Geo. 3. 


20. Argent ver/us Sir Marmaduke Darrell. 
[Hill. 11 Will. 3. B. R. 11d. Raym. 514. S. C.] 


JN ejectment after a trial at bar, Serjeant Wright moved New trial after 
for a new trial, becauſe the verdict was contrary to e r 
. : uſed in eject- 
evidence; the Court thought ſo too. Rokeby was for it on ment, pecauſe 
the caſe in Style, cæteri contra; for per Holt, C. J. The not concluſive. 
_ reaſon of granting new trials upon verdicts againſt eyi- „1d Fot ese. 
dence at the aſſizes is, becauſe they are ſubordinate trials bas ok 7 4 
appointed by We. 2. c. 3o., ubi de paucis articulis & faci- N. B. Fareſl. 31 
is eft examinatio; and there have been new trials ancient- he 32 
ly, as appears from this: That it is a good challenge to the 649, 7 
juror, that he hath been a juror before in the ſame cauſe; Holt 702. | 
but we muſt not make ourſelves abſolute judges of law and J29ew> 31 A 
fact too; and there never was a new trial after a trial at „ ME 
bar in ejectment, but in caſe of ill practice *; for the plain- or a wick, 
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: 648 t 1 Trial, 
| tiff may bring a new ejectment: Upon this a new trial at 
bar was denied in Sir Richard Temple's caſe, where the 


jury found a point of law on the ſtatute of bankrupts, 
againſt the opinion of the Court (a). 8 8 


(a) New trials in ejectment are not in that caſe the defendant muſt part 
uſually granted where there is a ver- with the poſſeſſion before a new eject- 
dict for the defendant; otherwiſe if ment can be brought. Viae 1 Bl. Rep. 
there be a verdict for the plaintiff; for 348: 4 Bur. 2224. | 


[649] 1725 21. Anonymous. 

ä [Hill. 17 Win. 3. B. R.] 
x Vern, 156. IN afſumpfit for money won at play, the trial ſhall not 
. * be ſtayed till an indictment pending for the cheat be 


tried, 


22. Anonymous. 


Trial not put off I N afſumpſit the iſſue was, married or not married, and 
1 for ſuit pendinz 1 the ſame point was pending and ready to be deter- 
'} in the Ecciefial- mined in the Spiritual Court : And it was held no cauſe 

| 

| 

! 

| 

| 


tical Court on 


the ſame matter, to put off the trial, for the Court cannot take notice of 
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R. ac. ante pl. LO. that. 
4 Mod. 8. 5 


23. Turner verſus Barnaby. 

[Paſch. 1 Ann. B. R.] 

When trial at F H. would have a trial at bar in Eaſter term, he ought 

—— 5 ___ to move for it in Hilary term ; if in Michaelmas term, 

625, 644, 648, he ought to move for it in Trinity term, except where 

— pol 22. lands he in Middleſex; and anciently there was no other 
nns notice given of ſuch trial, but the rule in the office; but 


ice, befor ial NO 
2 — TY now there muſt be fifteen days notice. Per Holt, C. J. (b) 
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(5) There are dicka in the books 7itle ex dem. Revett v. Braham, was 
that there cannot be a trial at bar in an tried at bar in Hilary term, 32 Geo. 3. 
iſſuable term; but the caſe of Good- 4 T. R. 497. | 


— — — 


S. P. Fare. 53, 24. Anonymous. 


222, 242. | 
[Mich. 1 Ann. B. R.] 


New tial for ANew trial ſhall be granted if the judge of n/ prius miſ- 
» miſdireQion. direct the jury +, becauſe thoſe trials are ſubject to the 


: bs © — 25 inſpection of the Court. Per Holt, C. J. 


over- rule evidence. 7 Mod. 64. 


Trial. 


25. Clerk verſus Udall. 


649 


$.C. Fareſl. 105. 


[Mich. 1 Ann. B. R.] 


ceſſive damages, 


| U PON a trial at 21% prius the jury gave cee de Mewinld fudss 


mages, and for this cauſe a new trial was granted (a). , the ſame da- 
The ſecond jury gave the ſame damages again, and a ſe- mages given, and 
cond new trial was moved for, and denied, becauſe there third trial re- 


fuſed. See 


ought to be an end of things; but ſeveral caſes were cited 6 Nod. 22, 242. 
which the Chief Juſtice allowed, that where upon the ſe- 1 Lev. 97. 1 Sid. 


cond trial the jury have doubled the damages, a third trial 


had been granted (65). 


(a) In actions for tort, where the 
damages depend upon ſentiment and 
opinion, the Courts will not grant a 


new trial on the ground of exceſſive 


damages, unleſs it appears that they 


are flagrantly outrageous and extra- 


vagant. Therefore they have refuſed 
to interpoſe when 300/. was given for 
a few hours falſe impriſonment, Lee- 
man v. Allen, 2 Wilſ. 160. Huckle v. Mo- 
wey, id. 205.; or 1000 J. to an attorney 
for falſe impriſonment, by a king's 
meſſenger, for fix days, Beardmore v. 
Carrington, 2Wilſ. 246.; or 200/. to 
one merchant againſt another for a 

ſlight aſſault, accompanied by ungen- 


tleman-like behaviour, Grey v. Grant, 


M. P. 2 Wil. 252.; an” ages againſt 


a cuſtom-houſe officer, for an unſuc- 
ceſsful: ſearch for prohibited goods, 
Sharpe v. Brice, 2 Bl. 942. Lide alſo 
Benſon v. Frederick, 3 Bur. 1845. where 
1501, damages to a militiaman againſt 


his colonel for unlawful corporal pu- 


niſhment ; Fabrigas v. Moſtyn, 2 Bl, 
929. where 3000 J. in falſe impriſon- 
ment; Leith v. Pope, 2 Bl. 1327. where 
10007, for malicious proſecution; Gil- 
bert v. Burtonſhaw, Cowp. 230. where 
5 for the like injury; Dacker v. 
Weed, 1 T. R. 277. where 150 f. for an 
aſſault, - were {la not exceſſive da- 
mages; but in all the preceding caſes 
it was aſſerted, that the Court were 
not precluded from granting a new 


131. Comb. 17, 
170. | 


trial for exceſſive damages, where they 


were manifeſtly unjuſt, and an evidence 
of paſſion or partiality in the jury. 

In Wilford v. Berkeley, 1 Bur. 609. 
where 500 J. damages were given for 
crim. con. againſt a clerk with a falary 
of 50 J. the Court refuſed to grant a 
new trial, and ſeemed to think that in 


that action it could not be done; and 
in Duberly v. Gunning, 4 T. R. 651., 


e damages being given in a ſimi- 
ar action, Lord Kenyon, and A hurſt, J. 
thought a new trial could not be 
granted, there having been no prece- 
dent, though the damages, under the 
circumſtances of the cafe, were enor- 
mous. Buller, J. thought there ſhould 
be a new trial. Gro/e, J. thought that 


the caſe did not require a new trial; 


but did not deny that a caſe of ſuch 
an action could exiſt which might 
warrant the interference of the Court. 
In Tones v. Sparrow, 5 T. R. 257. a 
new trial was granted & exceſſive da- 
mages (40 J.) in aſſault; and Lord 
Kenyon ſaid, It muſt be remembered, 
that, although Duterly v. Gunning was 
decided after a very full diſcuſſion of 
the ſubject, the Court were not unani- 


mous in their determination; but whe-- 


ther rightly or not decided, that is a 
caſe /uz generis, and cannot govern the 
preſent, 


(S Vide Sir. 691. 2 Wil. 244 


1 T. R. 277. 4 Bur. 2108. 
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8. C. Farefl. 384, 06, The Caſe of the Mayor and Aldermen 


85. 2 Salk. 201. 
pl. 4. 3 Salk. 
363. Holt 184. 


Trial. 


0 
Briſtol. / 


[Mich. 1 Ann. B. R.) 


No new trial in 17 was held by the Court, that a new trial cannot be 


inferior courts, 


1 Salk. 148,149 


granted in an inferior court; for they are not like trials 


396. Fareſl, 38. by uiſi prius, which are ſubordinate upon writs iſſuing out 
of this Court, over which the Court have authority and 
inſpeCtion ; but this was a new trial a year after the firſt, 
which the Court blamed (a). 


(a) R. Brooke v. Raver, Str. 113. 
that an inferior court could not grant 
a new trial for exceſſive damages; but 


where, after iſſue joined, or notice of 


trial given, there 1s a reference, and 
the plaintiff afterwards proceeds by 
ſurprize, ſuch Court may grant a new 
trial, Jeabell v. Hill, Str. 499. Street's 
Caſe, 7 Vin. 24. In the latter it is 
ſaid, that though an inferior court 
cannot grant a new trial after a cauſe 
bath been fully heard, yet where a 
verdict is obtained through ſurprize, 
or by any irregularity, it may be ſet 


aſide. Vide ac. Bayley v. Boorne, Str. 
337. Rex v. Peters, 1 Bur. 571. Bla- 
quiere v. Hawkins, Doug. 378. In Rex 
v. Urling, Fort. 198. it was held, that 
ſach Court might ſet aſide a writ of 
inquiry or judgment, though ſtrictly 
regular, if obtained by fraud or ſur- 
prize; and in Rex v. Peters it was 
ruled, that a regular interlocutory 
judgment, though taere appeared no 
fraud or ſurprize, might be ſet aſide 
in an inferior court, in order ta let in 
a trial on the merits. 


S. . 1 Salk. 
258. Ante 258. 
Fareſl. 70, 121, 
156. Holt 263, 
266. 

New trial denied 
after trial at bar. 


5 Mod. 88, 35e. 


Gay & Croſs, 
Fareſl. 37. 
6 Mod. 18, 22, 


307. 


27. Fenwick verſus Lady Groſvenor, 
[Hill. 1 Ann. B. R.] 


N ejectment after a trial at bar, a new trial was moved 
for, on affidavits that ſeveral witneſſes abſented them- 
ſelves in Holland, by reaſon of a report ſpread abroad 
there, that one of the defendant's witneſſes was confined 
by impriſonment; but it was denied, becauſe it did not 
appear that the plaintiff did ſpread it, or occaſioned the 
ſpreading of it. The Court was diſſatisfied with the ver- 
dict, but cited Cro/5's caſe for a falſe return of a manda- 
mus tried at bar, and by conſent of all ſides one point was 
to be found ſpecially, yet the jury found a general verdict, 
and the Court would not grant a new trial (4). It has 
never been done here but upon iſſues out of Chancery, 


which being only to ſatisfy the conſcience of the Chancel- 


lor, are not fri: juric. So a new trial was denied, contra 
opinionem (14 videbatur capital. juſticiar. (c) | 


(5) Vide Rep. B. R. Temp. Hard. 23. Eynon, 1 Bur. 395. Of late years new 
(c) Per Lord Mansfield, Bright v. trials have been granted, not only no 
| | trials 


trials at a prius, but alſo after trials 
at bar; and it is at leaſt equally rea- 
ſonable to grant them after trials at 
bar, as after trials at = privs, (if the 
juſtice of the caſe demands it,) or in- 
deed rather more ſo, as the latter muſt 


650 8 


and perſonally appeared to a /ingle 


Judge only; whereas the latter 1s 
Fes upon what muſt have mani- 
eftly and fully appeared to the whole 
Court. For inſtances of new trials 
after trials at bar, viae Str. 584. 2 Ld. 
212. | 


be done upon what could have actually Raym. 1358. 1 P. Wins, 


28. Aſhwin verſus Corbill, 
[Mich. 2 Ann. B. R.] 


II a cauſe hath lain at iſſue four terms, and no proceed- 
ing, there muſt be a full term's notice of trial, exclud- 
ing the term wherein iſſue was joined. | 


29. Lazier verſus Dyer. 
(Mich. 2 Ann. B. R.] 
JT came to be a queſtion, Whether the ſuing out of a 
venire or diſtringas, after the expiration of the four 


terms, was a proceeding within the term; becauſe it bears 
tete the laſt day of the term, and has relation to the term? 


And the Court held it was not; for though it be legally a 


proceeding of the term, yet it is not ſo in fact. t nota; 
Where it is an iſſue out of Chancery, notice of trial to the 
ſolicitor in that court is good ; for as to this, they are but 
as one court, | 


430, On Samuel Afſtrey's Caſe. 
. [Hill. 2 Ann. B. R.] 


1 P ON a /cire facias brought againſt Sir Samuel Aſtry, 

for his place of clerk of the crown in the court of 
King's Bench, and iſſue joined thereupon; Sir Samuel 
Aftry moved that the iſſue might be tried at the bar. The 
attorney-general oppoſed it; but the Court ſaid a trial at 
bar was never denied to any officer of the Court, nor 
hardly to any gentleman at the bar: And though Mr. At- 
torney was never bound to conſent to a trial by nt privs 
in the queen's caſe, yet they did not ſee how he could re- 


fuſe a trial at bar, where it was reaſonable to try it there; 


for the ſtatute We. 2. cap. 3. is atterminentur, that they 
may be 
rione. 


A term's notice. 
Vide ante 624, 
514 6 Mod. 
146. 1 Sid. 34. 


S. C. ante 457. 
6 Mod. 57. 


Suing out a ve - 
nire facias teſted 
the laſt day of 
the term, not a 
proceeding with. 
in term as to no · 
tice of trial, 


1 Bl. Rep. 215, 
287. 3 Bur. 
1241. 


8 5 
8. 4 - ] 
123. 


Trials at bar not 
denied to officers 
of che court, or 
barriſters. Vide 
ante 625. 2 Keb. 
133, 161. 1 Cro. 
248. 1 Inſt. 424. 
1 Sid. 407. 


determined there, gue magna indigeant examina- 
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S. C. 6 Mod. 
Z Salk. 
381. Holt 705. 


F the principal 
cauſe be within 
the juriſdiction, 
and an iffue de- 
pending on fo- 
reign Jaws ariſes, 
it may be tried 
in the next coun- 
ty, and foreign 
laws given in 
evidence. See 
1 Lev. 143+ 

6 Mod. 228. 

1 Jon. 43, 44 · 
2 Saund. 238. 
Hob. 37. 1 Cro. 
143, 183. i Co. 
2. 1 Saund 238. 
1 Vent. 59, 236. 
Hob. 233. 

2 Cro. 76. 

2 Inft. 261. b. 


Cowper 181, 
7 Co. a. & Str. 


776. 


[6521 
380. 6 Mod. 


245» Rep. A. Q. 


33s 

Trial by proviſo 
cannot be in the 
caſe of the 
crown; nor niſi 
prĩiue, unleſs by 
warrant from the 
Attorney gene - 
ral. 6 Mod. 246, 
Sc. infra. 


Trial. 


31. Way verſus Yally, 
[Trin. 3 Ann. B. R.] 


LE SSOR brought debt for rent againſt his leiſce, 
upon a demiſe at London, of lands in Famaica. The 
defendant pleaded to the juriſdiction of the Court, that 
the matter ought to be tried in Jamaica ; and it was urged 
that the leſſor cannot bring debt here againſt the aſſignee 
of a term of lands in Ireland, and that if entry and ouſter 
were pleaded, it could not be tried here ; and in this caſe 
the right of the plaintiff and defendant depends on foreign 
laws which cannot be given in evidence here. Et per Cur, 
Where an action is local it muſt be laid accordingly ; 
therefore if the leſſor declares on the privity of eſtate, and 
that lies in Ireland, the action muſt be brought there, for 
the eſtate is local; therefore ſuch leſſor cannot maintain 
debt here againſt an aſſignee of a term in Ireland ; for the 
action is founded on a privity of eſtate (a). Otherwiſe 
where it is founded on a privity of contract, which is. 
tranſitory ; as debt for rent by leffor againſt leſſee; for 
that may be maintained where the land lies not. Here it 
is by the leſſor againſt the leſſee on the privity of contract; 
and if a foreign iſſue, which is local, ſhould happen, it 
may be tried where the action is laid; for that purpoſe 
there may be a ſuggeſtion entered on the roll, that ſuch a 
place in ſuch a county is next adjacent; and it may be 
tried here by a jury from that place, according to the laws 
of that country; and upon nil debet pleaded you may give 
the laws of that country in evidence. - | es 


(a) Vide ac. 1 Wil/. 165. 


32. Domina Regina verſus Sir Jacob Banks. 
[Mich. 3 Ann B. R. 2 Ld. Raym. 1082. S. C.] 


IR Jacob Banks was indicted at the quarter-ſeſſions in 
Berks, and the indictment was moved hither by the 
proſecutor, and now both the proſecutor and defendant 
made up the record, took out proceſs, and carried down 
the cauſe to trial at the aſſizes; and the defendant put in 
his record firſt, tried it, and was acquitted: The proſe- 
cutor upon this moved for a new trial, and had it. 
Et per Cur. iſt, Before the 5 & 6 N. & M. c. 11., and 
8 & 9 V. 3. c. 33. H. indicted in any county might re- 
move it into B. R. by certiorari, and never was bound by 


recognizance to try it, unleſs in London and — : 


— 


Trial. 


that by this means the defendant was out of court, & fine 
die, and new proceſs was to be awarded, on which he 


might be outlawed, unleſs he came in gratis, which oc- 


caſioned great delay, and was the cauſe of making thoſe acts. 

_ 2dly, That removals by defendants are provided for, 
but removals by proſecutors are not within thoſe acts; and 
that this removal being before the plea pleaded, the de- 
fendant was out of court & fine die, but may come in gra- 
tis, or be brought in by proceſs; and in the laſt caſe on 
pleading ſhall give ſecurity to try it, which he is not obliged 
to do when he comes in gratis. 

3dly, That in civil actions the defendant ſhall never 
carry down a cauſe by proviſo, till there be a laches in the 
plaintiff; except in cauſes where the defendant is as a 
plaintiff, as in replevin, prohibition, quare impedit, {againſt 
the patron only, ] which are to have return, conſultation, 
and writ to the biſhop. +200 : 
4thly, There can be no trial by proviſo in a cauſe of the 

crown, becauſe there can be no default nor laches, nor 
can the crown be compelled to try any cauſe by ne privs ; 
and therefore every cauſe of the crown in this court muſt 
be tried at bar, unleſs the attorney-general allows a war- 
rant of niſi prius, which implies his conſent to try the cauſe 
in the country. 

_ 5thly, That as in indictments of treaſon or felony, if the 
attorney-general will delay, the Court may give the de- 
fendant leave to bring on the trial as they ſee fit (and ſo it 


Upon removal of 
inditment by 
the proſecutor, 

if defendant | 
comes in by pro- 
ceſs, he ſhall 
give ſecurity to 
try. 


In what caſes the 
defend ant may 
carry down a 
cauſe by proviſo, 
2 Lev. 5, 6, &c. 
infra. 6 Mod. 
240. & 123. 
Savil. 2. 2 Sid, 


336. 


has been done): 80 in indictments for miſdemeanors, as 


in this caſe; the defendant may in the firſt inſtance, by 
the conſent of the proſecutor, and leave of the attorney- 
general, carry down the cauſe to trial; but it ſhall not be 
allowed by ſurpriſe on the attorney- general, as here in this 
caſe, and alſo without conſent of the proſecutor, or any 
default in him. 5 

6thly, It was ordered to be a rule hereafter, that when 
an indictment is removed hither by the proſecutor, the de- 


[653] 


fendant ſhall not carry it down to trial without leave of 


the Court on motion. 


3 3. Highmore ver/us Walker, 
[Mich. 4 Ann. B. R.] | 


| 1 N a cauſe to be tried at the fittings, the defendant en- 
* tered a ne recipiatur ; and the queſtion was, Whether 
the plaintiff could go on at the next fittings without a new 
notice? It was agreed, that if no e recipiatur had been en- 
tered, there muſt have been two days notice, The clerks 
| 10 upon 


| 6 Mod. 247. 


Two daye notice 
to be given after 
ne recipiatur at 
fittings. 


Hard aQion. 

Vide ante 644, 

648. pl. 18. 

Rep. B. R. 

Temp. Hard. 

201. Note to pl. 
2. ſupra. 


S. C. Fareſi. 
156, 157. 


New trial not 
granted for de- 
fect of prepara- 
tion. See 6 Mod. 
22, 222, 242. 
Ante 645. 

1 Salk. 258, 
273. Hardr. 71, 
121. 1 Wilſ. 98. 


Trial. 


upon the principal queſtion thought no notice neceſſary; 
their reaſon was, becauſe the defendant himſelf had hin- 
dered the plaintiff's proceeding, and therefore ought at 
peril to attend the next fittings. But Holt, C. J. contra. 
The notice fell to the ground with the trial: A rule was 
made, that where a ne recipiatur was entered, the plaintiff 
ſnall give notice the ſame ſittings, and before they are 
over, that he will proceed to trial the next ſittings: And 
it was ſaid, that if a cauſe be not entered two days before 
the ſittings, the defendant may enter a ne recipiatur. 


34. Dunkly verſus Wade. 
[Pafch. 5 Ann. B. R.] 


F caſe for negligently keeping his fire, a verdi& was 
found for the plaintiff, and a new trial granted. But 
per Cur. Had a verdict been for the defendant, we would 
hardly have granted a new trial, becauſe it is a hard ac- 
tion. „ 


35. Ford verſus Tilly. 


A N inquiry found four voluntary eſcapes, for which 
Ford, warden of the Fleet, forfeited his office. Iſſues 
hereupon were tried in B. R. at the bar. One eſcape was 
proved by a witneſs, who was aſked if he was never burnt 
in the hand for ſtealing a tankard ? he anſwered, No (a). 
A new trial was moved for upon producing the record of 
the conviction, and the Court denied the motion, 1ſt, 
Becauſe it was a trial at bar (5). 2dly, It is no reaſon for a 
new trial that you for the defendant came not prepared ; 
and the Chief Juſtice ſaid Soam's caſe was a hard caſe. 
Vide 3 Keb. 365, 369. 2 Lev. 114. Poſtea, Paſch. 4 Ann. 
B. R., between Ceackeroſt and Smith, that the party's evi- 
dence was not ready, was held no reaſon for a new trial, 
though at ni privs : And a new trial was denied (c). 


(a) The queſtion ſeems ſuch as a enabled to be a witneſs. Fide 2 Hawk. 
witneſs ought not to be aſked. Be- ch. 15 ſ. 20, 21. 
IP 


fides, a perſon convicted of felony, 


) Vide note to pl. 27. 


who is admitted to his clergy, and (c) Vide note to pl. 16. 
burnt in the hand, is thereby re- 


een. 


Trover and Converfion. 


1. Arnold verſus Jeffreyſon. 


** 


aug. i Lev, 
99. 2 LEV» 201. 
3 Lev. 336. 
5 Mod. 182, &c. 
6 Mod. 151,170, 
212. Vide 
4 Mod. 156. 
Velv. 08. 


IuMlich. 9 Will. 3. C. B. 1 Ld. Raym. 275. 8. C.] 5 


ROVER die ſeripto ſuo obligatorio per quod tent. & obli- 
gat. fuit cuidam J. S. In arreſt of judgment after 
verdict for the plaintiff, it was held good; for it might be 
given to the plaintiff, and ſo ſhall be intended, and then 


Trover de ſcripto 
ſuo obligat or io, 
good 8. C. 
3 Salk. 247. 
Holt 498. 


it was /criptum ſuum ; and it is no abſurdity, though it 
were made by him to another ; for it is only a deſcription 


of the deed. 


2. Hartford ver/us Jones. 
{Mich. 10 Will, 3. B. R. 1 Ld. Raym. 393. S. C.] 


1 N trover and converſion the defendant pleaded, that the 
goods were caſt away, and they ſaved and detained 
them till they were paid for their pains. On demurrer, 
Holt, C. J. held, that they might retain for payment, as a 
carrier for his hire; and ſalvage is allowed by all nations: 
He that ſerves another ought in reaſon to be paid for his 
ſervice ; but the plea is naught ; for if the detainer be law- 
ful, he does not confeſs a converſion : I never knew but 
one ſpecial plea good in trover, viz. Yelv. 198. (a) And 


Special plea in 
trover muſt con- 
feſs a converſion. 
Lutw. 1538. 

1 Mod. 244. 

S. C. 3 Salk. 
366. Vide Cro. 
Eliz. 435. 
Latch. 18 ö. 

1 Rol. Rep. 1. 
1 Keble 305, 
Hutt. 10. Ante 


the rule was in the principal caſe, to waive the plea and 516. 
plead not guilty. Vide 2 Cro. 68, 69. 3 Cro. 262. 


la) The plea in YZelwerton was, that 
the defendant took the wine qpentioned 
in the declaration for priſage due to the 
king. The following pleas in trover 
have been alſo held good: A former 
recovery in treſpaſs for the ſame goods, 
Show, 146.3 a recovery in trover 


againſt a ſtranger, Cro. Fac. 73.3; or 
againſt the defendant, 2 Str. 1078. ; 
that an innkeeper detained a horſe for 
his meat, 2 Bulſt. 289. ; the Statute of 
Limitations, Lut. 99. Vide Bull. N. P. 
48. | DE 


3. Hartford ver/us Jones, 
| [Paſch. 10 Will. 3. B. R. 1 Ld. Raym. 588. S. C.] 


T ROVER for twenty ounces of cloves and mace ; Trover for 20 


after a writ of inquiry on a judgment by default, Holt, 
C. J. doubted whether it was good, becauſe it was not 


ounces of cloves 
and mace, well, 
without ſhewing 
Maid, 


t 654 Trover and Converſion. 


how much of ſaid, how much cloves and how much mace; or that is 
— zu was ſo many ounces commixt.; but he ſaid theſe were in- 
indetinue.Quzr. Certainties, and that if this was compriſed in another ac- 
To „ tion, this recovery would be a good plea in bar. In de- 
| 48. 12 tinue, this would be ill for incertainty; for the ſheriff 
2 Lev. 85, 176. could not tell how much of one and how much of the 
EOS 67- other to deliver. The Court gave judgment for the plain- 
2 Mod. ay 4. tiff, without taking notice of another“ exception, viz. that 
5 Mod. 324. it was alſo pro viginti parvis inſtrument. carpentar., vocat. 
3 2 445. twenty ſmall carpenter's tools. 2 Saund. 74. 2 Ven. 78. 

Fareſl, 142. Style 358, 360, 370, 419. 1 Mod. 289. 2 Ven. 77. | 


x Mod. 46. 1 Vent. 317, 2 Saund. 74. 


*[655] TY 
4 Anonymous. 


[Trin. 3 Ann. Coram Trevor, C. J. At nifi prius at 
| Guildhall. ] | | 


. ROVER lies not againſt a carrier for negligence, as 
EY; dad. for loſing a box, but it does for an actual wrong; as 
30, 31. Comb. if he break it to take out goods, or ſell it. Per Cur. 
333- % Panv. Poſch. 7 W. 3. B. R. And therefore denial is no evidence 
21, 6 Mod. 212. f t thi | hens be calle 
214. Raym. of a converſion, if the thing appears to have been really 
792. loſt by negligence; but if that does not appear, or if the 
| carrier had it in cuſtody when he denied to deliver it, it is 
good evidence of a converſion. Per Trevor, C. J. (a) 
1 Str. 576. Where denial is a converſion. Vide 10 Co. 56. 
x Will. 328. 1 Cro. 262. 1 Lev. 173. 1 Danv. 21. 2 Mod. 245. 
3 Med. 2. (1 Mod. 244.) 5 Mad. 426. 2 Show, Caf. 148, 


175, 213. 


(a) R. ac. Roſs v. Johnſom, 5 Bur, tion to a wharfinger, on account of a 
2825. that trover would not lie againſt claim of wharfage which is not made 
a wharfinger from whoſe poſſeſſion out, Lucas v. Hay, 4 T. R. 260. For 

oods had been ſtolen or loſt. It will the general nature of the action, vide 
he againſt a captain of a ſhip for deli - Cœauper v. Chitty, 1 Bur. 20. Note to 
vering goods againſt an expreſs direc- 3 Salk. 367. | | 


( 655. ) 


Tithes. 


1. Hick ver/us Woodſon. 
Lill. 8 Will. 4. B. 1 Ld. Raym. 137. S.C.] 


| JN attachment ſur prohibition, the plaintiff declared of a 
* cuſtom in ſuch a hundred, to pay no tithe for agiſtment 
of cattle barren. Iſſue was taken upon the cuſtom, and 
found for the plaintiff, but judgment was arreſted with this 
entry, et quia apparet curiæ domini regis hic quod conſuetudo 

_ pred. nullius vigoris in lege exiſtit, ideo fiat conſultatio, Wc. 
Et per Cur., _ | | | 

tft, Tithe of agiſtment is due of common right, becauſe 
the graſs, c. which is eaten, is de jure titheable, and muſt 
have paid tithe if cut at perfection. And the Court took 
this difference, viz. _ eo : 
That a hundred or a county cannot preſcribe in a non 
decimando, for a thing that is in its nature de jure titheable; 
for, as no one fingle perſon, or his eſtate, can; no more, 
by the ſame reaſon, can the hundred, which conſiſts but 
of many fingle perſons eſtates. Vide March 26. 1 Ro. 

Ab. 65 3. . N 

But of things which in their nature are not titheable de 
jure, a hundred or county may preſcribe in a non deciman- 
do, becauſe they are diſcharged in ſuch cafe without a cuſ- 
tom to the contrary, and they do but inſiſt on their ancient 
Tight, and that cuſtom hath not prevailed againſt it: Ergo 
the caſe of wood, 1 Ro. Ab. 654. Lit. Rep. 152, 153-, and 
the hearth-penny, which is but a modus for it, they allowed 
to be good law; becauſe wood is not in its nature tithe- 
able, nor within the reaſon of titheable things, which 
come not to perfection every ycar. | 


2. Hill ver/us Vaux. 
{Mich. 10 Will. 3. B. R. 1 Ld. Raym. 358. S. C.] 


| O N a ſuit in the Spiritual Court for tithe of milk, the 

plaintiff moved for a prohibition, ſaggeſting a cuſtom 
in the pariſh, that the gth day of May at night, and the 
1oth day of May in the morning, the parſon was to have 
the whole meal's milk, and ſo every gth and 10th night 


and. 


See 1 Mod. 2 
6 Mod. 261, 
4 Mod. 335, &c. 
S. E. 4 Mod. 


336 to 342. 


County or hun- 
dred cannot pre- 
ſcribe in a non 
decimando for 
things titheable 
of common 
right; otherwiſe 
if not titheable 
of common 
right. Tithe of 
agiſtment of bar- 
ren cattle due of 
common right. 
Vide Fareſl. t 149, 
137. I Saund. 
141, 143. 
Carth. 392. 
Comb. 403. 
Skin. 560. Holt 
671. Caſes B. R. 
111. 


[ 656] 
4 Mod. 336 to 


341. Lutw. 
1316, 


Fareſl. 113,137; 


Pal. 37. 2 laſt. 
645» 


Vide 6 Mod. 
261. S. C. called 
Leiceſter verſus 
Foy. Ante 554. 


Carth. 46 1. S. C. 


Modus co pay a 


whole meal's 
milk ſuch a day, 
and every gth 
and 1oth night 
and mcrn:ng af- 
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ter, till a young 
lamb yean-d be 
heard to bleat, in 
lieu of tithe of 


and morning, till a young lamb yeaned ſhould be heard to 
bleat, in lieu of all tithe of milk. And the caſe of thirty 
eggs, in lieu of all eggs, was cited 1 Ro. Ab. 648, 651. 


milk, ill. Modus Er per Cur. A modus to pay one thing for another, or a 


to pay part of 
the very thing 
that is tithe, 
not good, unleſs 
payable in ano- 
ther manner. 
Lat. 222. 

6 Mod. 261. 
Raym. 277. 

1 Mod. 229. 
Caſes B. R. 2c6, 
Holt 672. 


* 


Modus of ten 


fleeces of wool 
and two lambs, 
for all tit he: 
Court divided 
whether good or 
not. Vide 

1 Mod. 321. 


[ 657 ] 


Payment of tithe 
of one ſpecies 

not a good modus 
far all. Cro. El. 
446. Moor 277, 


a 445. Lutw. 


1048, 1051. 


part of the ſame thing in another manner, may be good; 
but a preſcription to pay part of the very thing that is 
tithe, can never be a good modus, unleſs payable in ſome 
other manner, ſo that the parſon has a benefit by it. 
3 Cro. 609. 2 Cre. 47. 1 And. 799. Med. 229. Hob. 250. 
Raym. 277. 3 Bulft. 326. (a) As to the caſe of the thirty 
eggs, he is bound to pay that, whether he has hens or no, 
and he muſt pay it at a certain time, But by this mvdas 


the parſon may have nothing; as ſuppoſe a lamb be heard 


o 


to bleat before the gth of May. 
| (a) Viae allo Bunb. 307. 


2, The Archbiſhop of York ver/us the Duke 
of Newcaltle. | = 


[Mich. 3 Ann. In Scacc.] 


FT Preſcribed to pay ten fleeces of wool and two lambs 
in lieu of all tithes; and Price and Bury, Barons, 


were of opinion this was an ill modus, becauſe it is one ſpe- 


cies of tithe for another, and there is great incertainty 


for one fleece may be twice as big, and three times the va- 
lue of another. Vide 2 Lutw. 1052. 3 Cro. 786, 276. 
Mo. gog. 1 Ro. Ab. 649. Dy. 149. Hard. 174. Ward, 

Chief Baron, and Smith, Baron, contra. 1ſt, A modus is 
nothing but a real compoſition, for or in lieu of tithes, or 
an annual profit certain and permanent; and they held 
that the payment of any one chattel for tithe, was or might 
be a good modus as well as money; for why might not 
the parſon originally agree to take ten fleeces for his 
tithe, as well as a peuny ? They admitted that payment of 
tithe of one ſpecies, or payment of a modus for one ſpecies 
of tithe, could not be a diſcharge as to another ſpecies 
but they held that this was not a payment of tithe, nor a 
payment for a ſpccies of tithe ; becauſe it was to be paid 

at all events, whether there be ſheep or no: And they de- 
nied the caſe of 1 Ro. Ab. 651:, and held it no more un- 
certain than to pay a modus of ten cheeſes, which may dif- 


fer vaſtly, both in nature, quantity, and value; and it 


tends to the diſquiet of the country to break in upon cuſ- 
toms and uſages; and it ought not to be done but on plain 


and manifeſt reaſon. 


 Uariance, | 


4. Startupp verſus Dodderidge. 
[Paſch, 4 Ann. B. R. 2 Ld. Raym. 1158. S. C.) 


A Modus to pay 25. in the pound of the improved rent in 
lieu of all tithes, was held naught ; for that is to riſe 

and fall as the land is let, and the parſon cannot know it: 
And though a cuſtom to pay the double value for a fine 
may be good, yet that ariſes to a man's contract, which 
ſhall never be void where it may be reduced to any cer- 
tainty, and differs from this caſe of a modus, which ought 
to be as certain as the duty, which 1s deſtroyed by it. 
Holt, C. J. dubitante, upon a motion for a prohibition (a). 


Modus to pay 
28. in the pound 


of the improved 
rent, ill, Modus 


ſhould be as cex- 
tain as the duty 
deſtroyed by it, 
See Lutw. 1043 
to 1053. &. 
ſupra. Ante 55m. 


S. C. Rep. A. Q. 


60. Lilly Ent. 19. 


(a) The modus was alſo held void I.d. Raymend. The fame modus was 
on application to the Common Pleas likewiſe held bad, 1 Ld. Raym. 696. 
and Exchequer. Jide the report in Yide3 Ath. 245. Burn Ecc. Law, 421. 


* 


* 


— — ” — 1 — * 


Variance. 


1. Bragg ver/us Digby. 
lasch. 10 Will, 3. B. R.] 


N caſe on ſeveral promiſes by original, the defendant, 
without craving oyer of the writ, pleaded variance be- 
twixt the writ and the count, ſhewing particularly where- 
in: And the plaintiff demurred; and it was adjudged that 
the defendant ſhould anſwer over; for he ought to have 
demanded oyer of the writ before he could take advantage 
of the variance; becauſe though the writ is in court, [7he 
count,] yet being not upon the ſame roll with the count, 


"_ 


[ 653 ] 


Ante 434, 452. 


Variance be- 
tween writ and 
count not plead- 
able without 


craving oyer of _ 
the writ. Oyer. 


Vide ante 497. 
and poſt, 701. 
3 Lev. 236. 

I Saund. 118. 


. . 8 6 Mod. 02. 
the defendant cannot plead to it without demanding cyer (5). S. C. Caſes B. R. 


189. Andrews 76. 


(33) R. ac. 2Wy/. 85, 295. But oyer not been craved, Boats v. Edwards, 


as an original is not now . and Dong. 227. Vide Rex v. Amery, 1 T. R. 


the plaintiff may proceed as if it had 150. 


Vox. II. | V | 
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9 - Uariance, 


2. Holman ver/us Borough, 
| [Trin. I Ann. B. R. 2 Ld. Raym. 791. 8. C.] 


Deed dated in 1 N covenant, the plaintiff declared of a deed of covenant, 
the dear el our 1 bearing date the goth of March anno Domini 1701, 
Lord ſet forth _ i a f 4 
with the year of annog: regni Willi. tertii nunc regis Angl., &c. decimo ter- 
the king alſo, no rio, and makes a profert of the deed, with a cujus dat. eft 
EAN eiſdem die & anno: Upon oyer craved, the deed was dated 
Vide Cro. Jace : , . 
261. 11d. only thus, viz. the zoth of March 1701, wanting anno 
Num. 335 Domini, and likewiſe anno regni. And though it was de- 
murred to for the variance, the Court held it no variance, 


for it was implicitly in the deed. Vide 41 E. 3. 23. 


$. ©. Far. 37. | ips. 
1 3. Incledon verſus Crips. 
[Mich. 1 Ann. B. R. 2 Ld. Raym. 814. S. C.] 


In debt, where I N debt, the plaintiff declared on a deed, whereby the 


— A = defendant covenanted to pay the plaintiff 35 J. per hun- 
apon the deed, dred for every hundred of wood in ſuch a place, and that 
- variance is fatal, he delivered ſo many hundreds and one half, which came 
ak + 1p incl to 182 J. 10s. The defendant demurred. Et per Cur. 
Star 3; Aperwie There can be no apportionment, and the demand for the 
where on matter half hundred is demanding more than can be due by the 
cd rs "6g contract; and then the queſtion was, Whether a remitti- 
=: ooo tur could be entered for that, and judgment given for the 
went x29.. reſt? e. J. | : 
e - * Where the ſum demanded depends on the deed itſelf, 
436, 437. and on nothing extrinſical, as in caſe of debt or cove- 
1 Saund. 282, nant to pay 20 J., there can be no remittitur ; for the 
as . 25 variance is inconſiſtent with the deed upon which the 
5 Mod. 213. duty that is demanded entirely depends; otherwiſe where 
— cate it may be more or leſs by matter extrinſic; as in debt for 
Doug. 6. 1H, rent, or in the caſe at bar; in that caſe, if more be de- 
Bl. 249. manded than is due, it may be remitted; for the variance 
*[ 659 ] is not inconſiſtent with the deed : And as the plaintiff is to 
Vide Sch. 108g. recover on trial what appears on evidence to be due; ſo 
Doug. 6. Bur. on demurrer he is to have judgment for no more than he 


, ought to recover, and may remit the reſt. Vide Hob. 178. 


ty 
oo Fr. 
. g 
1 6 
7 { 
10 y - 
'FT £ 
. . 
0 15 
1 
= 
} 
n — 
1 
1 
2 
— * v1 . 
z f {4 
r 2 
. > 
* * Pct 
L 4 
7 * 
SL 
. 
* N U 
} 
Us 
# 
, 
.$ © 
41 4 
bo 
i! i 
n 4 
l 
'*, 
B 
= + 
7 
3 
_ 
> 
4 + 
"nt 
2 2 
52 
* N 
F 1 
25 WS 4 
{ : 
. 
e 
0 Br 
11 
E * 
d 1.48 
i" 7: 

- U x 
iT. 
+ 

+ 
* 
$4 
4 2 1 
1 
0 4 
1 
7 19 
E * 0 
q ol 
\ ee 
11 
To FI 
= 5 ' 
Y [8 
* = (7 
3» Ka. 
* +4 
g 1 
: 
Vi | 
N 15 
=— 268 
2 0 
s = 
is ? 
5 
5 ? 
. 0 
1 by 
4 by I 
b 
4 
i Þ 
i488 
ww 1 
7 4 
4 . 2 
14 * i : 
x 5 14 
1 
3 "+ * 
+ WW. 1 
* 1 
N 7 
4 bf 
[ rages [77 
: 8 
2 ee 1 
| i 
p18 F+ k 
-. 4 
F 1 . 
on ++. 3 
* _ - 
on” 
. ; 
5 
* 25 
10 
1 
1 
1 of 
s 1 
I + 
# 1 
4 q 
- 7 5 
#1 
17 I. 4 
' { A808 
- „ 
1 
1 1 
1 
17 | 4 
3 © by 
I 346 


— —ʃ— 0 » 
. TE 
d bens — 
—— —— — — —æ ä er ty 
— — — — 
n S DDS _ — 
— _——_ p 5 4 — =: 2 
—— + — ** 2 
: =”. IL - 72 8 
0 * * 3 = — 
1 - - — — * — —- 


1 


Dy. 65. Yelv. 66. 10 H. 6. 5. 1 Saund. 206, 286. 


Vide onte 56 | s 8 * 5 
bo. el, 4. Chetley verſus Wood. 
22. F . F F gh = = 

x [lee [Mich. 2 Ann, B.R.] 


| Recognizar.ce «y N debt upon a recognizance, the plaintiff declared as 
©. B. taken ata I on a recognizance acknowledged in the court of Com- 


udge's cham. : 2 g , 
cho as mon Pleas, coram G. Treby, mil. & focus ſuit ; nul tiel re- 
| | | "*< | ; cord 


Uariance, 
cord was pleaded, and the record produced was a recogni- 
zance taken before Mr. Juſtice Nevil, at his chambers in 


Serjeants Inn, and by him brought and delivered into 
court; and it was adjudged that the plaintiff has failed of 


his record : For the record is ſuch as it is entered upon the 


roll, and in pleading muſt be ſo deſcribed: Accordingly 
the court of King's Bench do enter all recognizances. as 
taken in court, but the Common Pleas enter ſpecially ; ſo 
that their recognizances bind from the caption, ours from 
the time of entry; alſo upon theirs a /cire facias lies in 


either county; but on a recognizance in B. R. in the 


county of Middleſex only; therefore theſe differ in ſub- 
ſtance; and as to the uſage of declaring this way, which 
was inſiſted on, the Chief Juſtice ſaid it was againſt law. 


F. Roberts verſus Harnage. 


| - [Mich. 3 Ann. B. R. 2 Ld. Raym. 1043. S. C.] 

I debt upon a bond, the plaintiff declared, quod cum 
the defendant apud London., viz. in paroch. beatæ Ma- 

riæ de Arcubus in warda de Cheape per ſcriptum ſuum obliga- 

torium concgſſiſſet ſe teneri to the plaintiff in 40 J. ſolvend. to 

the plaintiff, c.; the defendant craved oyer, and the bond 

was to the plaintiff to pay 4o/. to his attorney or his 


aſſigns z and was dated at Port St. Davids in the Eft 


| Indies. © | 


The defendant pleaded theſe variances in abatement, 


and upon demurrer the Court held, 
1ſt, That the firſt was no variance; 
plaintiff or his attorney is the ſame thing. The tener i 
made it a debt to the plaintiff, and in conſequence it may 
be paid to him; a /olvendum to any body elſe would be re- 
pugnant. Vide 4 Ed. 4. 29. Sid. 295. 2 Keb. 81. But 
payment to the plaintiff's attorney or his aſſignee is the 
ſame thing. ns 
2dly, The ſecond variance was held fata!, though it 
was objected that the place was only ufed as a venue, for 
the dating made the bond local; and it is not a bond dated 
at London, becauſe there is an expreſs date at Port St. Da- 
vids ; but the plaintiff might have declared, that the de- 
fendant apud Port St. Davids in the Eat Indies, viz. apud 
London. in paroch., &c., for that was only uſing London, 
e. for a place of trial. Broderick pro quer. Parker pra 


df. (0) 


for payment to the 


659 
taken in court; 
variance. Lutw. 
1287. 8. C. 
3D. 314. p. 6. 
Holt 612. 
Recognizance of 
bail in C. B. 
binds from the 
caption, in B. R. 
from the entry 
only. Mod. Caſes 
42. S. C. 1 Cro. 


312. Hob. 195 · 


Aleyn. 12. 


Bond to A. in 
40 l. ſolvend. to 


his attorney, de- 


clared on as pay- 
able to A. and no 
variance. S. C. 


6 Mod. 228. 


{ 660 ] 


1 Str. 612, 
Cowp. 178. : 


fa) A party is not bound to ſtate to ſtate the ſubſtance and legal effect, 


the material parts of a contract in which is not liable to miſrecitals and 
words and letters; it will be ſufficient literal miſtakes, Britow v. Wright, 
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in ſetting out a contract, a record, or 
any written inſtrument, is fatal, be- 
cauſe it does not appear that the con- 
tract given in evidence is that in which 
the plaintiff declares it is matter of de- 
ſcription; Dreaury v. Twifs, 4 T. R. 
553. 


agreed to leave a farm in tenantable 
repair, is ſupported by proof that he 
agreed to leave it in as gocd condition 
as he found it, which was in tenantable 
repair, Wrim v. White, 2 Bl. Rep. 
840. Declaration for a malicious in- 
dictment before juſtices, ad div. fel. 


 necnon ad pac. conferv , is ſupported by 


indictment before juſtices ad pacem tan- 
zum, who had power to receive ſuch 
indictment, Barnes v. Conſtantine, Nelv. 
46., Cro. Fac. 32.; ſo where the in- 
dictment was ſtated to be at the quar- 
ter- ſeſſions, and proved to be at the 
general- ſeſſions for M:i4dle/ex, Busby v. 
Watſon, 2 Bl. 1052, It is not a fatal 
variance in an action for bribery to 
ſtate a bribe to vote for A. and B.; 
when the evidence is of a bribe to vote 
for A. and his friend, Coombe v. Pitt, 
3 Bur. 1586; or to tate the precept 
to the mayor, as concluding and 12 
the ſaid election ſhould certify,“ when 
the word / is not in the precept, and 
is inſenſible, Kiag v. Pippet, 1 J. R. 
2363 nor in an action of falſe impri- 
fonmenr, to ſtate that the ſheriff was 
commanded to take A. B. and John 
Doe, if, &c., and them, be c., when the 
writ produced contained at full length, 
* 1f they hall be found in your bailiwick, 
and them ſafely keep, Wilſonv. Maw- 
fon, cited ibid.; nor in an action for 
the eſcape of A. B., to ſtate a /atitat 
againſt A. B. and John Doe, inftead of 
A. B. and C. D, Hendray v. Spencer, 
id. ibid.; nor in an inditment for 
perjury in an anſwer in Chancery, to 
ſtate the bill as directed to R. Lord H., 
inſtead of Sir R. H., Rex v. Lockup, 
id. ibid.; nor to ſtate a precept as di- 


rected to the mayor, inſtead of the 


mayor and burgeſſes, Cuming v. Sib- 
ley, id. ibid.; nor to ſtate an afſump/t 


A declaration, that the defendant 


60 Uariance, 
Doug. 667. Vide Dundas v. Ld. Wey- 
mouth, Cowp. 665. A trivial, variation 


to re-deliver a bond of Lord Gave in- 
ſtead of Lord Gage, the latter word be- 
ing uſed in the other parts of the de- 
claration, Alcorn v. Weſtbrook, 1 Wilſ. 
115.3; nor in an action by a conſignor 
againſt a carrier, to ſtate the conſider. 


ation to be 4 hire to be paid by the 


plaintiff, when it was agreed to be paid 
by the conſignee, Moore v. Wilſon, 
i T. R. 659. ; nor in covenant againſt 
an heir, to ſtate that the mtereſt came 
to him by aſſignment, Deny v. Con- 
flance, 4 . R. 75-3 nor in an action 
for removing goods to prevent diſtreſs, 
to ſtate a wrong ſum as due for rent, 
Gwinnet v. Philips, 3 T. R. 643. [In 
that caſe Lord Kenyon ſaid, Good 
ſenſe will reconcile all the authorities: 
if the plaintiff allege any thing which 
forms a conſtituent part of his title, he 
muſt ſet it out eorrectly.“] nor in 
caſe for running down a boat, to ſtate 
as near, inſtead of in, the half - way - 
reach, Drewry v. Twiſs, 4 T. R. 558.; 
nor to ſtate an af/ump/it to procure a 
booth at the races at B. in the county 
of M., inſtead of the county of H., 
Frith v. Gray, u. ibid.; nor to ſtate 
that a ſhip ſailed after the making a 
policy, when it had failed before, Pepe 
fin v. Solomons, 5 J. R. 490. 3 nor in 
an action for uſury to ſtate the lending 
of a given ſum of money, when goods 
of an aſcertained value were taken as 
money, Barber v. I arker, H. Bl. 283.; 
or in juſtifying on account of a pub- 
lic highway, to ſtate, as leading over 
the locus in quo from road A. to road 
B., when a road C. intervenes be- 
tween the locus and B., Rouſe v. Bar- 
din, H. Bl. 351. 8 
It is a fatal variance, if, in an ac- 
tion for extortion, a judgment is ſet 
forth, and the extortion is ſtated to be 
committed in executing a f. fa. on the 
faid judgment, unleſs the judgment is 
proved as laid, Savage v. Smith, 2 Bl. 
1104.3 or in an action for double rent 
on the ſtatute, to ſtate a demiſe to have 


been for three years, which in legal 


effect was only from year to year, 


 Shute v. Hornſey, cited Doug. 668.; 
or in an action for not leaving a year'a 


rent upon taking goods in execution, 
5 7 _ tb 


| Uariance, 


to ſtate a reſervation of rent payable 


at four quarters, when there was no 


| Ripulation about the times of payment, 


Briſtow v. Wright, Doug. 664. ; or to 


ſtate an uſurious contract on a loan 
from the 2 iſt December 1774 to the 
23d December 1776, when the loan 
was made on the 23d December 1774, 
for two years, Carlifle v. T rears, Cowp, 
671. ; or in covenant, to ſtate the de- 
fendant to be aſſignee of all the pre- 
miſes demiſed, when a part was ex- 
cepted, Hare v. Cator, Cowp. 766. ; 
or in afſumf/it on a private ſtatute, to 

ſtate it as made the 4th, inſtead of the 
| th, Ph. & Mary, (vis. 4 Ph. 


th and 
& 5 Mar.) Rann v. Green, Cowp. 


474-3 or in an action againſt an attor- 
ney for negligence in not proceeding 
againſt a defendant in cuſtody, if the 
return of the writ 1s miſtated, Greer 
v. Kennett, 1 T. R. 656.; or in an ac- 


tion for a malicious proſecution, if the | 
an amercement, to itate a court to have 


trial on that proſecution appears by 
the record to vary in the day from that 
ſtated, Pope v. Fofter, 4 7. R. 590.; 

or if a contract is ſtated to pay the de- 
fendant 4s. per ſtone, and the proof is 
of a contract to pay 45s. and as much 


more as the plaintiff gave any other 


perſon, Churchill v. Wilkins, 1 T. R. 
447.; or if a loan, to be repaid on 
one of two given days at the defend- 
ant's option, is in one plea ſtated as a 
forbearance to the firſt day, and in the 
other until the ſecond, and not in the 
alternative agreeable to the fact, Tate 
v. Wellings, 3 T. R. 531.; or if an 


agreement to deliver an undrawn ticket 
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or pay 20 J is ſtated disjunctively, in- 


ſtead of alternatively, Layton v. Pearce, 


Doug. 15.; or if the declaration is on 
an agreement to ſell ſo many buſhels 
of corn, and the proof is of an agree- 
ment for buſhels different from the ſta- 
tute meaſure, Hoctin v. Cooke, 4 T. R. 
314.; or if the defendant is ſued as on 


a promiſſory note made by himſelf and 


another perſon who is outlawed, and 
that perſon is miſnamed, Gordon v. 
Auſtin, 4 T. R. 611.3 or if the agree- 
ment declared on 1s to deliver goods 
to a third perſon, and the evidence is 
of an agreement to deliver to the de- 
fendant, Leery v. Goodſon, 4 T, R. 
687.; or if the plaintiff declares on a 
covenant to do work by a certain day, 


which he performed, and it is proved 


that he did not do the work by that 
day, but the time had been enlarged 


by a ſubſequent agreement, Lzztler v. 


Holland, 3 T. R. 590.; or in debt on 


been held before the ſteward inſtead 
of the deputy-ſteward, Hyvill v. 


Shepherd, H. Bl. 162. 


For the difference between imperti- 


nent and immaterial averments, vue 


Savage v. Smith, Briftew v. Iright, 
ubi ſup. 2 TO 

Vide alſo Smith v. Hickſen, B. R. 
Hard. 54. ; Pope v. Skinner, Hob. 72, ; 


| Roberts v. Hubert, 1 Sid. 5.; Ime v. 


Hay, Fort. 353. Harris v. Bernard, 


Str. 1069.; Baynes v. Forreſt, Str. 


890. ; Fiſher v. Sowerby, R. R. Hard. 
131.3 Williams v. Ogle, Str. 889, 


6. Darby verſus Anely. 
[Trin. 4 Ann. B. R. 2 Ld. Raym, 1170. S. C. 


| A Writ of error was brought of a judgment in C. B., re- Wut of error of 


citing, quia in records & proceſſu ac etiam in redditione 
Judicii loquele que fuit in curia noftra per billam. The re- 


a record per bil- 
lam, the record 
returned per 


cord was attachiatus fuit per breve de privilegio e curia hic breve de privi- 
emanan. ad reſpondend. the plaintiff, an attorney of that se, quaſkeds 
court juxta libertates, Br. de placito tranſgr. ſuper coſum ; | 

and the writ of error was quaſhed for this variance, Vide 


Lutw. 1634, 1637, 905. ( 


(a) Vide 5 C. 1. c. 13. . 1., by which variances of this kind are made 


amendable. 


U3 


mr ͤf— 


7 TW QAnariante. 


7. Domina Regina ver/us Dr. Drake. 
ö Mich. 5 Ann. B. R.) | 
Information for JNFO RMATION for that the defendant being enily 


2-04; verignce diſpoſed to the government, did make a libel, in whic 
in the word nor I; . . 
for not held fatal libel were contained divers ſcandalous matters ſecundum te- 
upon evidence. norem ſequent., and in ſetting forth a ſentence of the libel, 
— —.— 1. it. was recited with the word nor inſtead of nor; but note, 
* the ſenſe was not altered thereby. The defendant pleaded 
true copy. 1 Keb. not guilty; and this appeared upon evidence, a ſpecial ver- 


1. Fareſl. 101. 4: | . 
EAN . dict was found. Et per Curiam, 


148, 153, 21. Iſt, Cajus quidem tenor imports a true copy. Vide 
S. C. 3 Salk. _ Rep. 169. 8 Co. 78. Co. Ent. 508. 2 Saund. 121., in hac 
4. 7855 4, 9ue ſequitur forma, 5 Co. 53. , tenor is a tranſcript, and im- 
95. Holt 347, plies the very ſame. EE 5 
349, 350, 425  2dly, They held that this was not a fenor, by reaſon of 
this variance; for not and nor are different; different in 
grammar and different in ſenſe. And Powys, J. held as to 
the point where literal omiſſions, &c. would be fatal, that 
where a letter omitted or changed makes another word, it 
is a fatal variance; otherwife where the word continues 
the ſame (a): And in the principal caſe, no man would 
ſwear this to be a true copy. 5 
661 ] Zzaly, The Court held, that there was a difference be- 
n declaring for tween words ſpoken and words written; of the former 
words ſpoken, there could not be a tenor + for there was no original to 
variance in omiſ- T - et” | 
fion or addition compare them with, as there is of words written; and 
not material, if though there have been attempts to plead a quorum tenor of 
the words proved words ſpoken, it has never been allowed; and therefore 
are actionable; : 
otherwiſe in te- Where one declares for words ſpoken, variance in the 
nor of words omiſſion or addition of a word is not material; and it is 
8 ſufficient if ſo many of the words be proved and found as 
| are in themſelves actionable. Vide Dy. 75. 3 Cro. 503. 
Hard. 470. Otherwiſe in debt upon a bond; for upon 
non eft factum any variance is fatal, | . 
In pleading a li- Athly, Holt, C. J. held, that in pleading there were 
bel may bester. two ways of deſcribing a libel or other writing, by the 
orth in hæc ver- : : 
ba, or by the Words or by the ſenſe : By the words, as if you declare of 
ſenſe and fub- a libel cufus tenor ſequitur, &c., or que ſequitur in his An- 
8 ater gilicanis verbis ſeguentibus, you deſcribe it by its particular 
words, of which each is ſuch a mark, that if you vary you 
fail in making good their deſcription. Vide Dy. 203. If 
a man bring treſpais quare clauſum fregit, and ſets forth 
abuttals and bounds, and fails in. proving them, he is 


gone; and yet he needed not to have deſcribed it after that 


(a) Cited and r. ACC, Cowp. 229, Vide $tr. 229. Doug. 194. 


manner. 


Uerditts, oa 


manner. 2dly, You may deſcribe it by its ſenſe and. 
meaning; thus it is a good information to ſhew, that the 
defendant made a writing, and therein ſaid ſo and fo, tranſ- 
lating it into Latin; in which caſe, exactneſs in words is 
not 2 material, becauſe it is deſcribed by the ſenſe and 


ſubſtance of it. 


1 — 


Vide Co. Lit. 

226. 1 Saund. 

230. 2 Saund. 
7, 171, 255. 
aym 193. 

5 Mod. 351. 


Merdiſes. 4621 


I, Buxendin verſas Sharp. 
[Paſch. 8 Will. 3. C. B.] 


TEE plaintiff declared that the defendant kept a bull 8. C. 3 Salk, 12. 


| | . : 14: 25 Vide 280. 
that uſed to run at men; but did not ſay, /ciens or, rn 


T ſeienter, &c. This was held naught after a verdi&; for coup. 826. 


the action lies not unleſs the maſter knows of this quality, Doug: 658. 
and we cannot intend it was proved at the trial, for the 
plaintiff need not prove more than is in his declaration. 


2. Jenkins ver/us Turner. 
[Mich. 8 Will, z. C. B. 1 Ld. Raym. 109. S. C.] 


T HE plaintiff declared that the defendant kept a boar ARtion for keeps 
ad mordend. animalia conſuet., and knew of this habit, 5 

and that the boar did bite, & c. This was held good after lia conſuet. held 

verdict, though it was objected that theſe animals may be vellaſter verdi. 

frogs or mice, c., for we muſt intend there was proof of ern 850. 

biting ſuch animals as will ſupport the action, otherwiſe 8. C. 3 Salk. 13. 

the judge and jury would not have concurred in this ver- N 

dict, whereby the plaintiff recovers damages: And as to 

another objection, viz. that the defendant cannot know 

what animals he is to defend againſt; it was anſwered, 

that no evidence can be given of killing any animals but 

what he has knowledge of. SEO 
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3. Acton verſus Eels. 


[ Mich. 8 Will. 3. B. R. Comyns 12. S. C. called — and 
3 Blackall v. Heal and others.] 815 

Damages giren IN treſpaſs for aſſault and battery, and verdict for the 
a, plaintiff, it was moved in arreſt of judgment, that the 
come, it ſhall be time laid in the declaration was not yet come. Et per 
intended another Cur. Then it is a time impoſſible, and the jury muſt be 
Vid 1 M, fſuppoſed to give damages for another treſpaſs; and it is as 
29% (S. C. jf no time had been alleged; otherwiſe if the time had been 
22 F laid after the action, and before the verdict; for that ſhall 
8 Mod. — be intended to be the treſpaſs that was given in evidence, 
8 and that was after the action brought; and ſo it is where 


it appears that the jury give damages for a time not come, 


i 663 ] as in 2 Sawund. 169., where the contrary cannot be intend- 


Vide Doug. 61. ed, 3 Keb. 304. in point. Judgment for the plaintiff. 

2 Bur. 1159. Then Northey moved that they might have leave to enter 

Gilb. C. B. 131. the judgment as of the preceding term, becauſe the plain- 
tiff died fince the verdict. Curia, Enter it as you can, but 
at your peril, we give no leave nor direCtions about it. 


4. Roe verſus Gatehouſe. 


[Mich. 8 Will. 3. B. R. 1 Ld. Raym. 145. S. C.] 
Incertainty in A SSUMPSIT, qued cum the defendant was indebted 


woo pn ef to him in 5 J. for money lent, and promiſed to pay; 


I Lutw, 89g. Cc1mg; etiam at the requeſt of the defendant the plaintiff 


1 Saund. 154, found horſe-meat for J. S. ſuper /e aſſumpſit; and ſays not 
— 1 that the defendant + "Bk /e > oa ar being for 
741 142, 296. r - and entire damages, and a vrit of N 

-arth. 379. in B. R., relying upon 3 Cro. 913. and Ney 50., for J. S. 
— bug NN might as well bet four rH as 45 e 
227, 268, &. and the promiſe is the gift of the action; and an incer- 
* 143.5. C. tainty in that cannot be cured by intendment after verdict, 
. 1814 Sed per Cur. It being ſaid poſitively at firſt, that the de- 
309. 1 Saund. fendant ſuper ſe aſſiumpſit, and then cumg; etiam, &c., the 
6, 7. Comb. ſame nominative ſhall go to all the promiſes; and by rea- 


O4+ 1 Salk. 26. * . 3 . * 
3055 703. 214, fon of the word etiam, it cannot be intended of a promiſe 


Raym, 1526. by F. S., for he had not promiſed before. Judgment af- 
firmed. Vide Sid. 292, 306. Lutw. 125. 3 Co. 703. 


Uerdilts. 


F. Prince wver/us Molt. 
[Paſch. 9 Will. 3. B. R. 1 Ld. Raym. 248. S. C.] 


TN cafe the plaintiff declared, quod cum quer. 3 Julii poſe 
1 Monat. fuiſſet de quodam clauſo prati prædict. defend. 


| 3 Auguſti erexit nouum molendinum & aquam currentem fecit 


inundare per quod inundavit clauſum ſuum prædict. per quod 
totum uſum & proficuum inde eodem fecundo die Fulii uſque 
tempus exhibitionis bille predift. amifit : Verdict pro quer., 
and entire damages; but judgment was arreſted; for an 
erection on the 3d day of Augiſt, might make him loſe a 

articular gain or profit from the 2d day of Fuly, as if he 
| bad laid in the meadow for hay. But by an erection on 

the 3d day of Augiſt he could never loſe totam uſum & pro- 
ficuum from the 2d day of July: therefore he has recovered 


more damages than he ought, and this caſe is not to be 


diſtinguiſhed from Moor 887. Hob. 189. 
6. Eaſt ver/us Eſlington. Mich. 1 Ann. B. R. 
Viade this Caſe, title Bills of Exchange. Vol. 1. 
pag. 130. pl. 114. 
5 7. Crowther verſus Oldfield. 
ſHill, 4 Ann. B. R, Vids this Caſe, title eofails, Vol. 1. 
pag. 364. pl. 5. 2 Ld. Raym. 1225. S. C.J 
. , Y forth, but not defeCtive in itſelf. 


8. Hadley verſus Stiles. 
| [Mich. 9 Ann. B. R.] 
DEBT on a bill penal for 300 J. The defendant 


| pleaded il debet, and the plaintiff took iſſue thereon, 
and the jury found nil debet for 200 /, and debet as to 100 J. 


Mr. Lutwyche urged, that this plea, iſſue, and verdict were 


immaterial, and that the debt could not be apportioned. 
Et per Cur. The plea was ill, but the verdict has made it 
good: We will intend 200 J. paid, and an acquittance un- 

der feal produced in proof thereof; and the jury may as 
well apportion here as in debt on a ſimple contract, where 
they may find nil debet for part. Vide Mo. 957: 1 Kol. 


Rep. 257» S 


HERE a verdict will aid a title defeCtively ſet 
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Judgmentarreſt= 
ed becauſe more 
damages reco- 
vered than ought. 
Vide 1 Saund. 
154, 155. 

2 Sand. 171. 

1 Vent. 10. 
Carth. 386. 

S. C. called 
Prince verſus 
Moultin. 2 Mod. 
154. Comb. | 
442, 443+ S. C. 
Caſes B. R. 13 1. 
Holt 192. 

Vide Doug. 696. 


[664] 


In debt on fingle 
bill and nil de- 
bet pleaded, the 
jury find nil de- 
bet to part and 
debet to the reſt, 
well after ver- 
dict. Vide 

1 Mod. 292. 

1 Show. 539. 

3 Lev. 55. 

2 Saund. 285, 
308. 2 Will, 10. 
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of a view. 


Viee 1 Show. 3. | Ut ew. 


2 Lev, 117. 


1. Kempfſtet verſus Deacon. 
| [Paſch, 8 Will. 3. C. B.] 
A View is grantable, but that is only where the title is 


in queſtion. 
Trin. 10 Will. z. B. R.] 


Method of pro- II was ordered, that when in order to a vlew, the laſt 


coming incaſe 1 juror is withdrawn, the plaintiff ſhall take out a new 
2 Saund. 254, d:firingas, amoto the laſt man of the panel, to diſtrain the 
er wy = other twenty-three, with an apponas etiam decem tales. At 
5. 's. the trial of this cauſe for want of a full jury upon the prin- 
379, 418. : 1 rag 4 
3Keb. 103,254, Cipal panel, ſome talen men were ſworn and had the view, 
but the diſtringas was returnable as an original diſtringas, 
and ſo many of the principal panel left out, who were not 
at the view; of which * defendant complained, and 
would have ſet aſide the trial for irregularity; but becauſe 
no venire appeared to the Court, and the matter ſtood 
upon record as an original trial, and the want of a venire 
was helped by verdiQ ; and becauſe the cauſe was tried by 
thoſe that were fitteſt, viz. thoſe who had the view ; the 
Court would do nothing in it, but ordered the other courſe 


for the future, 


3- Anonymous. 
[Mich. 4 Ann. B. R.] 
DER Hol, C. J. Before we make a rule for a view, 


* the wenire facias mult be returned, and then we may 
make a rule, that ſo many of the panel ſhall view the pre- 


miſes (a). 
{a) Vide ſtat. 4 & 5 Ann, c. 16. ſect. 8. 3 Geo. 3. c. 24. ſe. 8. Bur. 253. 


(666) 


Uilleins and Uillenage, 


1. Smith verſus Brown and Cooper. 
| [2 La. Raym. 1274+] 3 


T H E plaintiff declared in an indebitatus aſſumpſit for 
20 J. for a negro ſold by the plaintiff to the defendant, 
viz. in parochia beatæ Marie de Arcubus in warda de Cheape, 
and verdict for the plaintiff; and, on motion in arreſt of 
judgment, Holt, C. J. held, that as ſoon as a negro comes 
into England, he becomes free: One may be a villein in 
England, but not a ſlave. Et per Powell, J. In a villein 
the owner has a property, but it is an inheritance ; in a 
ward he has a property, but it is a chattel real; the law 
took no notice of a negro. Hoh, C. J. You ſhould have 
averred in the declaration, that the ſale was in Virginia, 


and, by the laws of that country, negroes are ſaleable; for 


the laws of England do not extend to Virginia, being a cone 
quered country their law is what the king pleaſes; and we 
cannot take notice of it but as ſet forth; therefore he di- 
rected the plaintiff ſhould amend, and the declaration. 

{ſhould be made, that the defendant was indebted to the 
plaintiff for a negro ſold here at London, but that the ſaid: 
negro at the time of ſale was in Firginia, and that negroes, 
by the laws and ſtatutes of Virginia, are ſaleable as chat- 


tels. Then the. attorney-general coming, in, ſaid, they 


were inheritances, and transferrable by deed, and not 
without : And nothing was done. 


2. Smith ver/us Gould. 
[Mich. 4 Ann. B. R. 2 Ld. Raym. 1274. 8. C.] 


| T ROVER for ſeveral things, and among the reſt de 

uno Aithiope vocat. a negro ; and, on not guilty plead- 
ed, verdict was for the plaintiff, and ſcveral damages; 
and as to the negro 301. And it was moved in arreſt of 
judgment, that trover lay not for a negro, for that the 
owner had not an abſolute property in him; he could not 
kill him as he could an ox. Contra, It was ſaid property 
implies the right of having and enjoying, and diſpoſing 3 
but it does not always imply a power to deſtroy ; that this 


Indebitatus af. 
ſumpſit for a ne · 
gro ſold. Q. 
Whether inheri- 
tances, or not? 


» C. Holt 495. 


2 Vent. 4. Ante 


411, 510. 
3 Mod. 161. 


Vide 5 Mod. 


136, 187. 2 Ley, 


201. 3Lev. 336. 


Trover lies not 
for a negro; but 
in treſpaſs quare 
captivum ſuum 
cepit, plaintiff 
may give in evi- 
dence that he 
was his negro. 
Differences be- 
tween property 
in things having 
a natural exiſte 


power 
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ence and ativil. 
exiſtence only, 
Vide ante 556, 


637 · 


Gilleins and Uillenage, 
power holds in beaſts, fowl, and fiſh, which were made 
the 33 of mankind by the act of God, and have a 


natural exiſtence, but not in things incorporeal, which con- 


ſiſt in ure tantum ; for this being 2. property ex igſlituto 
only, the owner has only a power according to the mea- 
ſure of this inſtituted right: And it was inſtanced in the 
caſe of a common, a way, and a ward. On a ca. /a. the 
plaintiff has an intereſt in the body of the priſoner as a 
pledge not to ſell, but to keep, and it goes to the execu- 
tors. Hob. 61. In a ſervant to work him; in a captive to 
fell him. Reg. 102. F. N. Br. 88. a. B. N. C. 295. Bro. 
Property 38. 1 H. 6. c. 5. in Raft. 219. Cot. Abb, 460. 
That the writ de natiuo habendo muſt lay the explees of a 
villein in working and taxing him at will. Co. Ent. 406. 
That by the law of Moſes a man may be a flave, and a 


flave was a chattel, Bis mafter's money, Exod. 20, 21. That 


$ervus prædi- 
alis and perſona- 
lis. 3 Lev. 336. 
Hob. 283. Vide 
March 12. 
Raym. 16. Cro. 
Car. 19, 391, 
$45. Cro. El. 
126, 545. Cro. 
Jac. 262, 463. 


by the ſame reaſon there may be a /ervus predialir, i. e. a 
villein. One may be a /ervus perſonalis, and that firſt a 
captive and afterwards a villein. Hob. 97. Brownl. 78. A 
villein in groſs is a chattel, for he is of a periſhable nature, 
and cannot endure for ever. So is Fitz. Diſcontinuance 16. 


Br. Villein 60, As villeins are regardant to land it is a 


different thing, and in that reſpect they are inheritances, 
and ſo are the charters. Every villein is intended in law 
regardant; the writ in the regiſter therefore ſuppoſes him 
to be nativum ſuum, but before he was a villein he was a 
captive, and then a chattel. Laſtly, It was inſiſted, that 
the Court ought to take notice that they were merchan- 
dize, and cited 2 Cre. 262. The caſe of monkeys, 


2 Lev. 201. 3 Keb. 785. 1 Ii. 112. If I impriſon my 
negro, a habeas corpus will not lie to deliver him, for by 


magna charta he muſt be liber homo. 2 Inſt. 45. Sed Curia 
contra, Men may be the owners, and therefore cannot be 
the ſubject of property. Villenage aroſe from captivity, 
and a man may have treſpaſs quare captivum ſuum cepit, 
but cannot have trover de gallico ſus. And the Court 
ſeemed to think that in treſpaſs quare captivum ſuum cepit, 


_ the plaintiff might give in evidence that the party was his 


negro, and he bought him, 


7 


r 


Uiſne. 


_ 149. 
2 Lev. 237. 
Cro. Car. 278. 


Raym. 67, 417» 
Ke. 


1. Seaman ver/us Ling. 
[Mich. 6. Wil. z. B. R.] 


IF the defendant be a barriſter, he may have the vine 
changed to Middleſex. In Trin. 2 Ann., Wilcocks, an 
attorney, was ſued by bill of privilege, and the action was 
laid in Sffolk, and upon motion the venue was changed 
into Middleſex ; and vide 2 Vent. 47. If an attorney being 
plaintiff lay his action in Middleſex, the venue ſhall not be 
changed; otherwiſe if in London (a), 


If the defendant 
be a barriſter or 
attorney, he may 
change the venue 
to Middleſex. 
See 1 Mod. 64. 
2 Show. 242, 
176. 1 Vent. 
I, 11, 16, 29, 
298. 


8 full ſettled, that a ſex upon affidavit of the cauſe of actlon 


barriſter, attorney, or other privileged 
perſon, has no right as ſuch, when a 
defendant, to have the vexue changed 


into Middleſex, Pope v. Redfearne, 4 


Bur. 2027.3; Yeardley V. Roe, 3 F. R. 
573. 3 but when they are plaintiffs, the 
venue cannot be changed from Midale- 


ariſing elſewhere, Spelman's caſe, x 
Will. 159. 1 Bl. 19. The privilege 
ſubſiſts though both the plaintiff and 
defendant are attornies reſident within 
the county to which the venue is at- 
tempted to be changed, Pye v. Leigh, 
2 Bl, 1065. | 


2. Anonymous. 
' [Paſch. 8 Will. z. B. R.] 


3 ER Holt, C. J. The motion to change a venue ought When motion to 


to be within eight days after the declaration delivered; 
but this rule is not always ſtrictly adhered to. 
7 W. 3. B. R., it was ſaid by Afton, one might move to 
change the venue at any time before judgment ſigned, 


ought to be 
made, Vide 
Str. 211. 1 Will, 
245. 


But, Trin. 


which Holt, C. J. denied, ſaying, heretofore it was never 
granted after the rules for pleading were out, 


3. The Duke of Norfolk ver/zus Alderton. 
each. 9 Will. 3. B. R.] 


A Motion was made to change a viſne in an action of 
fp ſcandalum magnatum upon the common athdavit, in- 


ſiſting on my Lord Shaft/b 


urys caſe, 2 Fo. 192, 
it was denied; for in my Lord Shaft/tury's caſe, it was on 
an affidavit of the vaſt intereſt he had in the city, 


Viſne refuſed to 
be changed in an 
action of ſcan- 
198., but dalum magna- 
tum. Vide 1 Ley. 
6, 149. 3 Keb. 
and the 5 A 7570 


unlike- 


change the venue 


 Uiſne, 
x Vent. 364 unlikelineſs of an impartial trial; but we will not deprive 
5. ©. Carth. ¶ the plaintiff of that benefit the law gives him, of laying his 
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400. Caſes B. R. 


721. 2 Jon. 192. action where he pleaſes, for the convenience of the de- 


fendant. Vide 1 Lev. 56. | 
Note: At common law, all actions were laid in the pro- 
per county, that there might be a jury de vicineto. | 


4. Anonymous. 


[ 669 ] 
| [Mich. 10 Will. 3. B. R.] ' 


hoes e ] N an action on the af againſt the drawer of a bill of 

port the actin exchange who lived at Brifol, and drew the bill there, 

ariſes in two à motion was made to change the venue, but it was denied, 

— By 5 for the perſon upon whom the bill was drawn lived in Lon- 

Nein either. Vid don, and there was the refuſal, and that muſt be proved to 

infra, 7 Co. 2, make the firſt drawer liable; for where evidence neceſſary 

roi of to ſupport the action ariſes in two counties, the plaintiff 

1 Lev: 178, 207, May chuſe which he will; and this is the ground of the 

$94 rule, that if the plaintiff will be bound to give ſome mate- 

rial evidence in the county where the action is laid, the 

Court will never change the venue. Et Paſch. 10 W. z. 

B. R. in trover and converſion the defendant had leave to 

change the venue, and the plaintiff moved to ſet that aſide, 

offering to be bound to give evidence in the county where 

the action was laid. Upon inquiry the Court found the 

plaintiff was aſſignee of commiſſioners of bankrupts, and 

could prove the aſſignment in that county. Per Holt, C. ]. 

The whole is tranſitory. Et per Cur. The converſion is 

the cauſe of action, and not the aſſignment; and you are 

in place of the commiſſioners, and the venue was accord- 

ing to the rule. And, Paſch. 12 W. 3. B. R., it was held, 

that where a rule is made to change a venue, and after- 

wards the plaintiff would bring it back again, the rule 

. muſt be, dare aliquam evidentiam de materia in exitu, in the 
j | county where the action was brought (a). 


1 = (a) When the venue has been chang- is laid; there muſt be an undertakin 
| | ed upon the common affidavit from to give material evidence there, Frenc. 
Cumberland to London, it cannot be v. Copinger, H. Bl. 216.: Upon ſuch 


brought back upon an affidavit that 


the cauſe of action was a promiſe to 
indemnify againſt becoming bail in 
Scotland, that the plaintiff's witneſſes 
reſide in Scotland, and are willing to 
come to Carliſle, but not further, and 
that there is no proceſs to compel their 
appearance, Fogee v. Gale, 1 Wii.. 
162. ; nor on an aſhdavit that the 


cCauſe of action aroſe where the wenue 


an undertaking the plaintiff maſt be 
nonſuited, unleſs he gives material evi- 
dence accordingly, Santler v. Heard, 
2 Bl. 1031. ; but the undertaking is 


complied with by proving a ſubſequent 


rule to pay money into court in the 
county where the venue is, Watkins v. 
Towers, 2 7. R. 275., or by proving 
a cauſe of action in a foreign country, 
Gerard v. De Rebect, H. Bl. 280. 
After 


Uitne, 
| After the vers has been changed 
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remapet, it may be rechanged to L. 


from M. to L., and the cauſe has gone upon the uſual undertaking, BruckGaw 


down to trial at L., and been made a 


5. Dominus Rex ver/h 


| v. Hophing, Cowp. 409. 
us The Mayor of 


Oxford (a). 


5 LPaſch. 13 W. 3. B. R.] 


] N cafe for a falſe return, the action was laid in S fell, Vide ſupra: 
and the defendant moved it might be laid in Middleſex; CEE: 
and gave as one reaſon, that it would raiſe heats in the 5 Co. a, 3, 4, 
county. The Court inclined to do it, but the plaintiff in- & 7, >. 

ſiſted and would not conſent, and therefore nothing was 
done, becauſe he had a right to lay it in either county (5). 


(a) Qu. Orford, | 
(3) In Mylock v. Saladine, 1 Bl. 
480., 3 Bur. 1564., after a trial in the 
city of Cheſter for falfe impriſonment 
there, and a new trial granted, the 
Court changed the wenue to the coun- 
ty of Chefter, on account of its ap- 
pearing that an impartial trial could 


not be had in the city. The uſual . Re: | 
Amery, 1 T. R. 363. 


rule, when an impartial trial cannot be 


had where the venue is laid, and the 
874. ; Mayor, & c. of Briſtol v. Proctor, 


cauſe of action aroſe, is to try the cauſe 
in the next county, caſe of The Mayor, 
Oc. Briſtol, x Wil. 77.; but the 


Court will not permit a ſuggeſtion that 


an impartial trial could not be had, to 
be entered, unleſs there appears a clear 
and ſolid foundation for it, Rex v. 
Harris, 3 Bur. 1330., 2 Bl. 378. If 
the next county 1s a county palatine, 
the venire is directed to the neareſt 


county where the king's writ runs, 


Rex v. Cowle, 2 Bur. 861.; Rex v. 
Vide Mayor of Poole v. Bennett, Str. 
1 Will. 298. 


6. Crocket's Caſe. 


[Trin. 3 Ann. B. R.] 


E HE plaintiff declared of a promiſe in Staffordſbire, S. C. 6 Mod. 
and the declaration was delivered in Fafter-Term. 175. 
Chetham moved to change the venue. Et per Holt, C. ]. 

(the motion being in Trinity-term, ) Unleſs it appears upon 

the face of the declaration, that the plaintiff was not en- 

titled to a plea to enter, we expect an affidavit when the [ 670 ] 
declaration was delivered, that thereby the Court may be 


aſcertained. | | 


7. Sir Samuel Gerard's Caſe, 
(Mich. 3 Ann. B. R.] Foo 
A action of falſe impriſonment againſt the ſheriffs of Vide 1 Saund. 


London was laid in Middleſex, and upon the common 855 
affidavit a rule was made that the venue ſhould be changed 


229s Raym. 33s 
tr. 874. 


to 
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Uitne; 


to Londen; but then it was ſaid that the officer of the 


Counter was ſubject to the ſheriffs, and ſo there could be 


no good trial, for whi 


Middlsſex (a). 


(a) Where the venue has been 
changed upon the common affidavit, 
and it appears that an impartial trial 
cannot be had, as in a city on a bye- 


law of that city, or in a county upon 


an action for words ſpoken in the heat 


ch reaſon it was removed back to 


of an election, the rule for changing it 
will be ſet aſide, and it cannot be 
changed to an adjacent county where 
the cauſe of action did not ariſe, 


Slaughter v. Bradock, 4 Bur. 2447.3 


Petyt v. Berkeley, Cowp. 5 10. 


8. Heathcoat's Cafe. 
| [Paſch. 4 Ann. B. R.] 


Venue not 


— 
- 


action againſt a lighterman for not delivering goods, 


AN 
changed in action A was laid in Londen, where they were to be carried. 


againſt a lighter- 
Man, &c. for 


It was moved to change the venue, becauſe the damage and 


goods loſt. Vide neglect was in Kent ; ſed non allocatur; for the neglect is 


x Lev. 307. 
2 Sid. 87. 


tranſitory, and not material where it was, and the Court 
will never change a venue for a carrier, which is the ſame 


caſe; otherwiſe perhaps in deceit, or where there is an 


actual misfeaſance. 


Sed per Holt, C. J. Mich. 10 V. 3. 


B. R. fuit dit, that, in an action of eſcape, it is not the 
courſe to change the venue (a). | 


(a) An affidavit to change the venue 
from L. to C. muſt ſtate that the cauſe 
of action aroſe in C. and not in L., or 
elſewhere out of C., and is inſufficient 
if it omits not in L., Allen v. Griffiths, 
3 T. R. 495. Vide Waddington v. Thel- 
well, 4 Bur. 246 2.; Herring v. Du- 
rant, 1 Wilſ. 178. | 

The Courts will not change the ve- 
nue in an action on a libel] in a newſpa- 
per which is circulated and ſold in dif- 
ferent counties, Pinkney v. Collins, 1 
T.R.571.; or in a letter ſent from 
one county to another, C/;/old v. Cli/- 
fold, id. 647.; fecus when it is con- 


| tained in a letter ſent from one place 


to another in the ſame county, Freeman 
v. Norris, 3 J. R. 306.; or from the 
county into which the wexze is attempt- 
ed to be changed, to a place abroad, 


| Metcalfe v. Markham, 3 T. R. 65 2. 


It is not in general changed in debt 
or an action on a ſpecialty, or bill of 
exchange, or promiſſory note, Str. 


878. Barnes 491. 1 ig. 41.; but in 


an action on a bond the venue was 
changed to the county where it was 
ſworn that the plaintiff's and defend- 
ant's witneſſes lived, Feſer v. Taylor, 
1 T. R. 781.; but, in Pole v. Horobin, 
u. ibid., the Court refuſed, in a ſimilar 
action, to change it to where the de- 
fence aroſe, with an offer to admit the 
execution of the bond; or from G. to 
S. in an action for running down a 


ſhip, the defendant's witneſſes living 


in S. and the plaintiff's in G., Flecke 
v. Godfrey, id. ibid. That the action 
aroſe on a wager laid in O. phoning 
an event in C. is not a ſufficient cauſe 
againſt changing the venue from M. a 
third county to O., Shirley v. Collis, 2 
BI. 940. Vide French v. Copinger, 

H. Bl. 216. u. to pl. 4. ante. | 
Whether a wenue can be changed 
into Wales appears to be ſtill undecid- 
ed. There have been many rules for 
the purpoſe made abſolute without op- 
poſition, wide Pritchard v. Pugh, 
Doug. 262. ; but on account of the 
| neceſſary 


Uiſne, 


neceſſary form of the affidavit, it can- 
not be changed into the next Exgliſb 
county, though the cauſe may be tried 
in ſuch county; vide Waddington v. 


Thelwell, 4 Bur. * Moore v. 


Fernhaugh, 1 Will. 138. 
It cannot be changed into one ofthe 
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ſour northern counties before the 

ſpring aſſizes, did. ibid. Vide acc. 

3 Bl. Com. 294. | | 
It may be changed into a county pa- 


latine, Godfrey v. Philpot, 2 Ld. Raym. 


1418.; Markham v. Norton, cited 1 


9. Knight verſut Farnaby & al. 
[Paſch, 5 Ann. B. R. 2 Ld. Raym. 1253. S. C.] 
MF, Knight, clerk of aſſize of the Norfolk circuit, Clerk of afize 


, . may lay his ac 
brought an action of aſſault and battery againſt Far- N 


naby and others, for a battery committed in Kent, and x, and the ve- 


laid the action in Middleſex. Upon the common affidavit _ * * 
the uiſne was changed, and, upon the motion of Mr. 3 ©: 
| . Fo ien 
Knight, that rule was ſet aſide, and the viſue brought back 64. » Saund, 
again (a). Et per Holt, C. J. In ſtrictneſs of law, an ac- pn wats 
tion for a tranſitory matter, as battery is, may be laid any , Nied. 223. 


where. If by law the place were material, the defendant S. C. Holt 713. 


igh ive in evidene h I iminal olecu- Practice of 
might give nee, as he does in eri prof; hos ak 


tions, that the battery was done in another county: How- „ine in trang- 
ever it is now allowed and become the courſe of the tory actions be- 
Court, to change the venue for the defendant upon the — 17 8 
common affidavit; a practice which, as he had heard by enen 
old practiſers, came up firſt in King Jameſ the Firſt's 
time; but that rule had never obtained in caſes of privi- 
leged perſons, as barriſters, c., who are to attend at 

eſtminſter ; and therefore have the liberty of laying their | 
actions in Middleſex : So it was held in the caſe of Mr. NO 
Thompſon againſt Scroggs. The plaintiff is an officer, he [ 671 ] 
is bound to attend the aſſizes at Norfo/b, and to attend at | 
Weſtminſter to return the po/tea's, By the ſtatute of Ve- Clerks of affigs 
minſter juſticiarii habeant clericos ſuos irrotulantes ; and in — * 
Dyer, upon a queſtion who ſhould return the pogfea's in 
caſe both the juſtices of aſſize died before the day in bank, 
it was held ihe clerk of aflize ſhould return them: There- 
fore he is clerk to the judge of aſſize, and a miniſter here 
above to attend upon trials ordered by ſuperior courts, upon 
writs of ui prius iſſuing out of thoſe courts. It per 
Powell, J. The privilege extends to judges' clerks, as well 
as to ſerjeants at law, barriſters, and attornies, for they are 
bound to be in Mzddleſex to attend their maſters, and ſo is 
the clerk of aſſize; that the clerk of aſſize was the clerk of 
the judge of aſſize; and ſince the ſtatute has allowed the 
judge of aſſize to have a clerk, they ſhall not be obliged to 
return the poſtea's themſelves, but the clerk of aflize ſhall 
attend at Weſtmin/er to return them. | 


(a) R. ac. Bur, 2027. Bl. 1065, PFider Will. 159. Str. 622, 
Vol. II. X | 
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* 


Univerſities and Schools, &c. 
SC CE. 1. Hinton verſus Hern. 
165. Skin. 66 5. 


| (Mich, 8 Will. 3. B. R.] 
| Vice-Chancel- F'FINTON was libelled againſt in the Univerſity- 
Jor's Court can- © © court of Oxford, reciting the ſtatute of E. 6. and 
apt" Car. 2. And the cuſtom of the univerſity to have but 
ſtatute. four taverns, and that he ſold wine without their licence, 
Gilb. C. B. 195. in contempt of the laws of the univerſity and the ſaid, 
14 He 4. 20. ſtatutes; and becauſe a penalty is inflicted by the ſaid 
ſtatutes, and they cannot hold plea for ſuch penalty, a 
prohibition was granted, | | 


[6572] 2. Matthews ver/us Burdett. 
. C. ante 412e | | | | 


Argued whether I Na prohibition the plaintiff declared, that whereas by 
prohibition 'y 1 the common law it was lawful to teach others, and 
tical Court in a inſtruct them in any honeſt art or. ſcience, and that 
ey 8 teaching ef res mere laica, c.; yet that he was ſued in 
ee maxaopel the Spiritual Court for teaching children in the elements. 
ordinary before of grammar, without licence from the ordinary. On de- 

— we Pepe murrer it was inſiſted for the plaintiff, — — 
— of iſt, That the law favours means of livelihood; that 
ſchiſm. Qugre- grammar was equally uſeful to all literate profeſſions, and 
8. C. Salk. 318. that a lawyer or phyſician could be no more without it 
than a divine, That all the colleges in the univerſity were 

lay corporations; that though the members of the col- 

lege might be all of them ſpiritual perſons, yet the cor- 

oration way lay and temporal; becauſe the inſtitution 

Id. Raym. 5. Bl. and end was temporal, viz. to advance learning, which 
a Str. eyes that a ſchoolmaſter is a lay employment, and was 

1056. Rep. B. K. formerly under the care of the civil magiſtrate, Stilling- 

Temp, Fe. Feet Orig. Brit. 210, 212, 213. That the common law 

Abr. . takes no notice of it but as temporal. Yide 11 H. 4. 47. 

1 Poph. 170, Reg. 35. And that the only mention of it 

before the Reformation, is anne Domini 1408. Per Lynde- 

zwode 282, That ſchoolmaſters permit not their ſcholars 

to diſpute of religion, under penalty of being cenſured 

for hereſy, to which every body was liable; which pro- 

viſion was to prevent the ſpreading of Wicklife's doc- 

trine, That no law or canon required a licence till the 

| | Council 


Univerſities and Schools, Ke. 


Council of Lateran, anno Domini 1215. Decret, 6. Tit. 5. 


cap. 1, 2, 3. and that is, that there ſhall be a ſchool- 


maſter in every cathedral, and that he ſhall be licenſed by 
the biſhop. That the ſeveral acts of parliament which 
require the ſchoolmaſter's taking a licence from the biſhop, 
ſhew it was not neceſſary before, nor was there any ſuch 
uſage or practice that can be made appear. Vide ſlat. 23 
Elix. c. 2. 1 Face I. c. 4. 14 Car. 2. c. 4. | 


| 2dly, That if this was a calling which a layman might | 


follow by the common law, a canon cannot reſtrain him 
of the liberty the law gave him; the common law and 
cuſtom of the realm cannot be altered or abrogated, but 
by act of parliament, and therefore a canon cannot do it, 


though ordained by the king's royal licence, or afterwards 


confirmed by his royal authority. Yide 12 Co. 72. 2 Biff. 97. 


647, 653, C57. 2 Ro. Ab. 454. Mo. 782. Ratio eft,. be- 


cauſe being a layman, he is not repreſented, and therefore 
his conſent is not given, and a man cannot be under the 


obligation of a canon without his conſent expreſs or im- 


plied. In the primitive church the ty were preſent at 


all ſqnods. When the empire became chriſtian, no canon 
was ever attempted without the conſent of the emperor ; 
and his concurrence included the afſent of the whole body 
of the people ; becauſe he had the ſole legiſlative power 
in him: But this is not the caſe of our king; for he has 
not the whole legiſlative power in him; ergo, his conſent 
to a canon in re ecclefhaſtica, makes it a law to bind the 
clergy, but not to bind the laity. Vide 20 H. 6. 13. Br. 
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Ordinary 1. 2 Ro. Ab. 226. 2 Cro. 670. 2 Brownl. 38. 


Cro. Car. 589. Palm. 379. 9 
 3dly, Where the common law or a ſtatute gives a re- 


medy in foro ſæculari, whether the matter be temporal or 


ſpiritual, the conuſance of that matter belongs to the 
king's temporal courts only, unleſs the juriſdiction of the 
Spiritual Court be ſaved by that ſtatute, which gives the 
penalty; for otherwiſe one might be twice puniſhed for the 
ſame thing (a). Vide Lit. ſect. 136, 137. Cro. Car. 229. 
1 Med. 21, 22. 1 = 320. Where a crime which was 

puniſhable in the Ecclefiaſtical Court, 1s made felony, 


their juriſdiction is gone. For nga; The nature of the 


crime is altered. So 2 Leon. 53. 4 Leon. 92. That in 
this caſe the act of parliament which gives a temporal 
penalty, does not fave the juriſdiction of the Spiritual 
Court; which was urged as an argument that the parlia- 
ment did not look upon it as an eccleſiaſtical matter; for 
in all caſes where acts of parliament have impoſed far- 


3 Salk. 318. 


Hob. 121. 


(a) It is not in Littleten, but in Sir doctrine is laid down, which is ſup- 
Id. Coke's Commentary, 96, b., that this ported, Forteſc. 345. 2 Will. 79. 
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 Uoid and Uoidable. 


ther penalties in eccleſiaſtical offences, there is a faving 
added for the juriſdiction of the Eccleſiaſtical Court; ſo 
is 13 Elia. cap. 5. of uſury; 31 Eliz. c. 6. of ſimony; 
4 Jac. 1, of drunkenneſs; 3 Car. 1. c. 1. of the ob 
ſervation of the Sabbath; 3 J. 1. c. 4. of recuſancy. 
And they urged alſo that theſe parliaments had not added 
theſe ſavings, if they had been uſeleſs; but it was their 
opinion, that impoſing a penalty made it a temporal of- 
fence, and that their juriſdiction would have been loſt 
without ſuch a ſaving. And laſtly, this difference was 
taken, that where an act of parliament gives a remedy 
for a ſpiritual matter in the temporal courts, the ſpiritual 
juriſdiction is gone; but where an act gives a remedy in 
a temporal matter to be proſecuted in the Spiritual Court, 
yet the remedy at common law remains, as pro violenta 
infectione manuum in clericum, Note, In the ſtatute de 
circumſpecte agatis, the words are, commiſſum fuit alias ; 
which muſt be underſtood of a juriſdiction before granted 
to them. $9” Fo | 

On the other ſide it was ſaid, that the canon of Lateran, 
before mentioned, was received in England as well as the 
other canon of the ſame council for parochial tithes, and 
| that it appears by cuſtom, that the biſhop is to ſuperin- 
Vide 12 Ann. tend the education of youth, Vide Ling. l. 5. tit. De 
Sell. a. c. 7. ſ. 5. Magiſtris, and the ſeveral ſtatutes, requiring that he ſhall 

| have a licence from the ordinary: And it was ſaid, that 

[ 674 ] the toleration act did not influence this caſe, for that did 
not exempt men in places of truſt from qualifying them- 
ſelyes according to the rites of the church of England. 


be. ng Uotd and Uotdable, 


2 Lev. 184, 243 · 


1. Hall ver ſus Biggs. 
[Trin. 2 W. & M. B. R.] 


Where an order 1 N debt on a bond, with condition to ſtand to and perform 
of Juſtices '5 not 1 the order of the juſtices, the defendant pleaded they 


"x wad made no order; the plaintiff replied and ſet forth the 
order. The defendant demurred; pretending it was a 
void order, and that he was not bound to perform it, 
comparing it to the caſe of an award; but the Court did 

| ES nor 


Uoid and Uoidable, — 6554 


| not think them alike ; for the order being a judicial act is 
not abſolutely void, but voidable, and continues an order 
vill avoided (a). Rs | | 


(a) Vide Rex v. Inhabitants of Stoifold, 4 T. R. 596. 


2. Prigg verſus Adams & al. 
[Mich. 4 W. & M. B. R.] 


| JN treſpaſs and falſe impriſonment, the defendant juſtified Judgment of a 
as an officer under a ca. ſa. on a judgment in the „ ee 5 
Court of Common Pleas upon a verdict for 5 f. for a cauſe 5 84 
of action arifing in Briſfol. The plaintiff replied, and & 243. 3Lev- 
fet forth the private act of parliament for erecting the 73: gon — 
Court of Conſcience in Briſſol, wherein was a clauſe, 366, 504; Shae 
that if any perſon bring ſuch aCtion in any of the Courts 182. 15 
at Weſtminſter, and it appeared upon trial to be under 40s. 
that no judgment ſhall be entered for the plaintiff; and if 
it be entered, that it ſhall be void. Upon demurrer the 
queſtion was, Whether the judgment was ſo far void, that 
the party ſhould take advantage of it in this collateral 
action? And the Court held that it was not; but that it 2 Sid. 125. 
was only voidable by plea or error; as where one is taken Sigg. 5 
on outlawry and hath no addition; (vide 7 H. F. c. 5. 
8 H. 6. c. 10. Bend. 14, 88, 122, 132. 1 Inft. 259. 
Dy. 214. 5 Co. 119.) and ſaid it was not like the caſe of 
a judgment vacated. 2 Sid. 225, IS 


3. Thompſon verſus Leach, 2 [675]. 
[Hill. 9 Will. 3. B. R.] pig OL POLY 


B OND of an infant (5) or non compos is void, becauſe the 2 of an in- 
law has appointed no act to be done to avoid them; — * vod 

and the only reaſon why the party cannot plead uon eff fac- Vide Samuel v. 

tum, is, becauſe the cauſe of nullity is extrinſic, and does 1. 2 T. Rep. 


not appear on the face of the deed (c). 


(3) The deed of an infant, which Abbott v. Parſons, 3 Bur. 1794. but 
takes effect by delivery, is not void, an infant's warrant of attorney is void, 
but that of a feme covert is: The .d. Saunzer/on v. Marr, H. Bl. 75. 

compariſon between an infant and a (e) It may be given in evidence on 
von compos is not juſt. See this ſubject nen of factum, Str. 1104. | 
very fully diſcuſſed in Zouch ex dem. | 
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Ates and Truſis. 


Vide ante 390 
Latw, 824. 
Vaugh. 5. 


8. C. 4 Mod. 
153. 5 Mod. 
143- Judgment 
affirmed. Show. 
Par. Ca. 103. 


1. Davies verſus Speed. 5 
Iiumu. 3 w. & N. B. R. Rot. 261. 
Hulband and HY SBAND ſeiſed in right of his wife: Huſband and 


wife covenant to T ® wife covenant to levy a fine to the uſe of the heits of 
ery 8 lan as che the body of the huſband on the wife begotten, remainder 
uſe of the heirs to the right heirs of the huſband. They have iflue, the 
of the body of vife dies, the ifſve dies, and the huſband dies; and now the 
_ — ongheg queſtion in ejectment was, Whether the heir of the huſband, 
ten, the limita- or the heir of the wife, ſhould have the lands? Ez per Cur. 
e 0 1ſt, Here can be no eſtate for life to the huſband by im- 
. Cath? plication 3 becauſe the eſtate was the wife's, to which he 
262, 354. 3 Cro. is a ſtranger. 25 


334. len 2dly, This limitation to the heirs of the body of the 
D 1 Vent. huſband, &&'c. was merely void; for taking it as a remain- 
372. 4 Mod. der, there is no precedent eſtate of freehold to ſupport it; 
_— kl gg . and taking it as a ſpringing uſe, then it is 22 2 
Holt j 30. Skin. ecutory uſe, to ariſe after a dying without iſſue, which the 


357. Caſes B. R. law will not expect; ſo that it is either way void, and yet 
33. 1Mod 43, muſt be one of them (a): But in this caſe the Chief Juſ- 
Vid: But. Co. tice held, that a feoffment to the uſe of A. and his heirs, 
Lit. 2:6. n. 2. to commence four years from thence, was good as a ſpring- 


for in the mean time; ſo it is if it were to commence after 


| ing uſe, and that the whole eſtate remained to the feof- 
1676 


within twenty years. 


(a) Suppoſing an eſtate for Hife in 
the wife by implication or reſulting 
uſe, capable of ſupporting the uſe to 
the heirs of the body of the huſband 
on the wife, yet as ſhe, as well as their 
iſſue, died in the huſband's life-time, 
before the limitation to his rigot heirs 
could veſt, bat muſt have failed as a 


contingent remainder,. for want of a. 


ſubſiſting freehold eſtate at his death 


to ſupport it. Fearne 409. (210.). 


With refpe& to the point, that the 
eſtate could not reſult to the huſband, 
vide ac, Sir T. Tipping's caſe, cited 1 


the death of A. without 


ifſue, if he die without ifſue 


P. Was. 359. Jenk, Cent. 248. c. 18, 


Fearne 68. Saunders on Uſes, 178. 
From the nature as well as the context. 
of this caſe, and the report in Shower, 


it evidently appears that the queſtion. 


did not relate to the limitation to the 


heirs of the body, Sc. but on the ſub. 


ſequent limitation, which (vide SH. 
& Fearne) was not to the huſband in 
fee, but to the right heirs of the huſ- 
band. The limitation to the heirs of 
Te; body was not after a dying without 
Inue. 8 9 


Uſes and Crus. 676 


2. Ld. Angleſey ver/as Ld. Altham. 
[Paſch. 8 Will. 3. B. R. Gilb. Rep. 16. S. C. 
TJ £ON the trial of this cauſe at aj prix in Middleſex, Fine viel and 


before Holt, C. J. a caſe was made for the opinion common reco- 
of the Court, viz. H. levied a fine, and afterwards ſuf- end vary 2 
fered a common recovery, wherein the conuſee was tenant, was tenant, and 
and there being no deed in the caſe, it was objected, that ges of the 
the uſe of the fine reſulted to the conuſor; and though Intended ts be 
the intent of the fine might be to make a tenant to the to the uſe of the 
præcipe, yet no uſe or truſt can be averred fince 29 Car. 2. _— on reer. 
c. 3. Sed non allocatur ; for at common law the uſe was of the freehold. 
always intended to be to the feoffee or conuſee, and in Vide infra, & 
_ pleading never was averred. Co. Ent. 114, 273. Plowd, 477. . Kyo" 
But if it be to the uſe of the feoffor or conuſor, then it 10 S. C. Rep. 


muſt be averred (at. . | Eq. 16. Rep. 
2dly, The Court held the party was in by the fine im- DOG | 

mediately, and ſo there was a good tenant to the pre- Role p26 736. 

cipe (3). | | | | | 2 Pigott „ 
3dly, The ſtatute extends not to uſes by operation of eng "6 

law, but to ſuch uſes as are to a third perſon, and that 

neither the conuſor nor the conuſee could aver the fine t 


the uſe of a third perſon ſince the ſtatute, | 


| (a) Per Ld. Mansfield, Roe v. Pop- preſumptions, to be encountered by 
ham, Doug. 24. The preſumption is, contrary evidence. Jide Saunders on 
that the fine is levied to the uſe of the Us, 137. | | 
conuſor, which is liable, like all other (5) R. acc. 1 Str. 17. 


3. Tregame verſus Fletcher. 
(Hill. 8 Will. z. B. R. 1 Ld. Raym. 154. S. C.] 
E RR OR of a judgment in the grand ſeſſions of Wales, Where the uſes 


in replevin, where the defendant made conuſance, poo. og 
that A. was ſeiſed in fee-tail, and ſuffered a common re- deed ſubſequent, 
covery ; and that by deed made at a time ſubſequent, it the pleading 
Was agreed the recovery ſhould be to the uſe of B. for the 2 Lend oo 
ſecurity of a rent-charge, and that rent was arrear, for govery was to 
which he diſtrained. Judgment was for the avowant. fuch uſes. Vide 
Holt, C. J. held, 1ſt, That it was not well to plead the uſes nge ugs moy 


were declared by a ſubſequent deed ; but he ſhould plead, be averred by 
guod reouperatio habita fuit, &c. que quidem recuperatio in y_ 8 


| forma prædict. habita 1 to ſuch and ſuch uſes. 1 Salk. 75. 2 Co. 
2dly, He held, that where the uſes of a recovery are 77. Lutw. 273+ 
declared by deed precedent, no new or other uſe can be 7 _—_— | 


averred by parol, unleſs there was ſome variance between . Len. 113. 
|  Xa4 | | the 
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+ 676 U ſes and Truſts, 


2 Vent. 242. the deed and the recovery; and that in caſe of a deed pre- 


okay 3 cedent, if the party ſet up other uſes, he muſt confeſs and 


4 9 Co. 10. avoid: But where they are by deed ſubſequent, new or 


re, If the other uſes may be averred without ſhewing the deed, 
wer fare che though there be no variance, c., becauſe there was an 
it to other uſes? intermediate time when there might be ſuch agreement 
Cafes in Parl. made, and the uſes ariſe by the recovery according to that 
* 54 agreement; and if a deed ſubſequent be ſet up, the other 


Comb, 4.30. | . 
04 þ may traverſe thoſe uſes. Adjournatur, 


E974 4. Jones verſus Morley. | 
Hill. 9 Will. 3. B. R. 1 Ld, * 287. S. C. Comyns 29. 


Where a con- [JP ON a ſpecial verdict in ejectment it was found, 
veyance to uſes that Bowyer being ſeiſed in fee, in conſideration of 


enures by way of . , ; 
taoſmutation of Marriage, by indenture of leaſe and releaſe conveyed to A. 


poſſeſſion, the and B. to the uſe of herſelf in fee, till the intended mar- 
uſes may be de- riage with Edward Morley ſhould take effect, and until 


caregor revoke® the ſaid Morley ſhould ſettle upon her a jointure of 300 J. 


Vide 2 Lev. 77. per annum, and then to the ſaid Morley and his heirs : 
e Een of The marriage took effect, and on the 29th day of Janu- 


S. C. Carth. * 1665, they covenanted and agreed to levy a fine next 
470. 4 Mod. Hlilary term; and the uſe thereof was declared by the ſame 


261. 2 Lev 149. deed to be to E. Morley and his heirs. Afterwards, viz. 


2 Keb. 365. 


Razm. 230. the 31ſt day of the ſame month, by indenture between the 


1 Vent. 278, | huſband and wife, it was agreed and declared, that the 


— uſes of the deed of the 29th ſhould be revokes After 
71. b. 1 And. this, the ſame Hilary term, a fine was levied; and this 
126. Dyer 309. writing of the 31ſt being no deed, it was reſolved, 


e ph iſt, That by the agreement of the 29th, the parties 
foor 789. ; 

2 Rol. Abr. 23x. Meant a fine to be levied Hilary term come twelve months, 
Saat 1125.0. and not the Hilary term then current, and therefore this 
ae B. S ca, fine Was not purſuant to that covenant, we 
Holt 321. 5Co, * 2dly, That if the fine had been levied purſuant to that 
25 L be Covenant, no parol averment could have been allowed to 
4281 declare other uſes, or that the ſine was not to the uſes of 
that deed, and all parties had been eſtopped to aver the 
Carth. 412. Contrary by parol ; but by deed ſubſequent, and before the 

Comb. 430. fine, other uſes may be averred. : | 
3dly, That ſince the fine is not according to the deed, 
other uſes may be averred, though they were declared by 
1 writing, and not by deed; for by the variance there is 
| room and occaſion given to inquire and receive informa- 
tion, that the old agreement was relinquiſhed ; and by the 
ſame reaſon the ule of a fine may be declared by parol 
upon an original agreement, it may now, as in this caſe, 
where tlie original agreement was relinquiſhed: Let with- 
| out 


Uſes and Trulis, 


out ſuch averment the fine ſhall be intended to the uſe of 


the firſt agreement, notwithſtanding the variance, 

4thly, That this is a good revocation of the uſes of the 
firſt deed, though it be but a writing ; for where the con- 
_ veyance enures by way of tranſmutarion, the uſe is ac- 
cording to the intent of the party, and it is no matter how 
that intent is manifeſted, ſo as it may be known; but 
where the conveyance is by way of covenant to ſtand 
ſciſed, there mult be a valuable conſideration, or a binding 
agreement by deed (a). Res. 


677 


Plowd. 302. 
Gilb. on Uſes 
45. Carth. 4:2, 
Lutw. 1248. 

I Sid. 26, $2. 
A ule ſhall not 
be raiſed for na- 
tural affection 
vithour deeds 
Mo. 633, 


(a) The jud gment in this caſe was affirmed in the Houſe of Lords, Show. 


Par. Ca. 140. 


F. Shortridge ver/us Lamplugh. 

IMich. 1 Ann. B. R. 2 Ld. Raym. 798. S. C.] 

Brought covenant as aſſignee of a reverſion, and 
* ſhewed, that the leſſor, in conſideration of 5 J. 
bargained and ſold to him for a year, and afterwards re- 
leaſed to him and his heirs, virtute quarundam indentur, 
bargainæ venditionis & relaxationis necnon vigore ſtatuti de 
u/ibus, tc, he was ſeiſed in fee. And it was objected, 
that the uſe muſt be intended to be to the releſſor and his 
| heirs, becauſe no conſideraticn of the releaſe nor expreſs 
uſe appeared by the pleading ; ſo that without conſider- 
ing the operation of the conveyance, the queſtion was 
upon the pleading, Whether the uſe ſhall be intended to 
the releſſor, unleſs it be averred to be to the releſſee? Et 
per Holt, C. J. to which the reſt agreed. 
This way of pleading was certainly good before the 
ſtatute 27 H. 8. ſo is Plowd. 478. and many precedents 
in Co. Ent. of feoffments averred in the fame manner; 
for the uſe was a matter that was extrinſical to the deed, 
and depended upon collateral agreements at common lau, 
and then the uſe might, as /ince the ſtatute of frauds by 
writing, be averred by parol, and therefore in pleading 
the conveyance was taken to the uſe of him to whom the 
conveyance was made, till the contrary appeared; if it 
were otherwiſe, it ought to come on the other ſide; and 
27 H. 7. has not altered the courſe of pleading, which 1s 
rather confirmed by the ſtatute ; becauſe, if now the uſe 
be conſtrued to be to the releſſor or feoffor, the convey- 
ance will be to no manner of purpoſe, it being ſtill the 
old eſtate to which the old warranty and other qualities 
remain annexed z whereas before the ſtatute there might 
be ſome end in making the feoffment, viz. to put the 


frechold out of him and prevent wardſhip ; and Co. Lit. 
5 | gocs 


1678 
S. C. Fareſl. 71. 
3 Salk. 386. 
Holt 621. Vide 
poſt, pl. 7. 

If a leaſe and re- 
leaſe be pleaded 
to A. and his 
heirs, and no 
conſideration ap- 
pears, nor ſaid to 
whoſe uſe it was, 
it ſhall be in - 
tende to be to 
the uſe of the 
releatze and his 
heirs. Dyer 1.6. 


Vide Hob. 20. 
2 Will. 19. 
Saundeis on Ules 
128—138. 

2 Atk. 148. 
Co. Lit. 271. 
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6. ties and Cruse. 


goes no farther, than where is a feoffment to particular 

uſes and eſtates, the reſidue of the uſe ſhall be to the 

feoffor, which is reaſonable; for the raiſing thoſe parti- 

cular eſtates appears a ſufficient reaſon fot the convey- 
Q, Whether ance. And Poet, J. doubted, whether there could be a re- 
hays > rhe + ſulting uſe on a leaſe and releaſe, unleſs where particular 
Sein, uſes are limited; for this way of - conveyance is grounded 


on a conveyance 


by leaſe and re- on the ancient way of releaſing at common law, wherein 
eaſe? Vide there was a merger of eſtate, which is a good conſidera- 


EY” 8 tion, as where the leſſor confirms to the leſſee and his 
heirs. In error of a judgment of C. B. which was af - 
firme. . | | 

[ 670] 6. Broughton ver/us Langley. 

ide 1 Chan. 


R. 176. Lutw. 
323. 


[Hill. 1 Ann. B. R. 2 Ld, Raym. 873. S. C.] 


Deviſe to truſtees O N E ſeiſed of lands in fee, deviſed them to truſtees. 


and their heirs, 
on truſt to per- 


and their heirs, to the uſes, intents, and purpoſes 


mit A. to take herein-after mentioned, viz. to the intent and purpoſe to 
the profits for permit A. to receive the rents and profits for his life, and 
his life, and af- after that the truſtees ſhould ſtand ſeiſed of the premiſes 


terwards to ſtand 


ſeiſed to the uſe to the uſe of the heirs of the body of A. with a proviſo, 
of the heirs of that A. with the conſent of his truſtees, might make a 
Abe, i jointure for his wife; and the queſtion was, her A. 


uſe in A. and he 


has a tall. S. C. had an eſtate-tail executed, or not? And it was adjudged 
Eq- Ab. 333. he had (a). Halt, C. J. pronounced the judgment of the 
P 3 11... Court, and gave theſe reaſons : 1ſt, That this would have 


814. Holt 708. 


2 Vent. 311, been a plain truſt at common law, and what at common 
312. 8 law was a truſt of a freehold or inheritance 1s executed 
have bern a truſt by the ſtatute, which mentions the word truft as well as 


have been a tru 


at common law, 1/e ; and the caſe in 2 Vent. 312. Burchet and Durdant, 


is fince the ſta- ig not law and that the 


nge of expreſſion in the 


rare of 1 Vert. principal caſe by uſing the word permit in the firſt clauſe, 


cuted. 1 Vent. 


232·— which are words of truſt, and afterwards making men- 
| tion of a uſe, is immaterial, in regard truſts at common 
law and uſes are equally executed by the ſtatute. 


2dly, It was held, 


t a power to make a jointure, 


does not neceſſarily exclude an eſtate in tail, or an intent 
to give it; becauſe tenant in tail, without diſcontinuing 
or barring the tail, cannot make a jointure; and ſo this 


power has its uſe. 


(a) Where an eſtate is deviſed to 


one for the benefit of another, the 


Courts execute the uſe in the firſt or 
ſecond deviſee, as appears beſt to ſuit 
with the intention of the teſtator, Burl. 
u. Co. Lit. 271. b. under 278. a. The 
uſe veſts in the truſtees on a limitation 
to pay over the rents and profits, Sym- 


oz v. Turner, Eq, Ab. 382.; Buſh v. 


Allen, 5 Mod. 63. ; Nevil v. Saunders, 
id., and 1 Vern. 415.; Jones v. Lord 
Say and Seal, Eg. Ab. 382. 8 Vin. 262. 

3 Bro. P. C. 458. ; Shupland v. Smitb. 
1 Bro. Cb. 78. Silvefter ex dem. Law 
v. Wilſon, 2 J. R. 44. 2 Bl. Com. 336. 
Saunders on Uſes, 231. Vide Bag/paw 
v. Spencer, 1 Fez, 142. 


Ciſes and Truſs, 


7. Adams verſus Tertenants of Savage. 
[Hill. 1 Ann. B. R.] | 


N a ſcire facias on a judgment againſt tertenants, it 

was found by ſpecial verdict, that one Savage being 
ſeiſed in fee, conveyed by leaſe and releaſe to truſtees and 
their heirs, to the uſe of himſelf for 99 years, remainder 
to the uſe of the truſtees for twenty-five years, remainder 
to the heirs male of his own body, remainder to his own 
right heirs ; the queſtion was, Whether Savage was te- 
nant in tail, or only tenant for years? And the Court held 
the limitation to the heirs male of the body to be void, 
becauſe there was no preceding eſtate of freehold limited 
to ſupport it; and it ſhall not be implied contrary to the 
intent of the conveyance; and if it could be implied, it 
muſt be out of the eſtate given to the heirs of the body, 
which cannot be, becauſe this is a new uſe z whereas a 


679 


S. C. 1 Salk. 40. 
& ante 601. 
2 Ld. Raym. 


$854» 


Leaſe and releaſe 
by A. to truſtees 
and their heirs to 
the uſe of A. for 
99 years, re- 
mai nder to the 
ule of the truſ- 
tees for 25 years, 
remainder to the 
heirs male of A.'s 
body : remainder 
to his right heirs, 
is void, for want 
of a freehold, 
1 Chan. Rep. 
239. 6 Mod. 
154, 199, 226. 
Salk, 32 I's 
Holt 179, Lilly 


reſulting uſe is always from the old eſtate, and parcel of Ent. 398. Mod. 
the old uſe ; and here the eſtate takes effect by tranſmu- Cab. 234» 1998 


tation of poſſeflion out of the ſeiſin of the truſtees; and 
not like Fenwick and Milford's caſe (a), where the owner 
covenanted to ſtand ſeiſed to the heirs of his body. And 
yet per Powel, J. Even in that cafe, iffthere had been an 


226, Fareſl. 15. | 
[ 680 ] 


expreſs eſtate limited to the covenantor, it had been 


otherwiſe (6). 


(a) The caſe alluded to is Pibus v. 


Mitford, 1 Vent. 372. | 5 
(2) Vide Pibus v. Mitford, 1 Vent. 


72. Penhay v. Harrell, 2 Vern. 370. 


awley v. Holland, 5 Vin. 189. 2 Eg. 
Ab. 753+; Tippin v. Con, Carth. 272. 
4,95 380.; Fenwick v. Mitford, 
00 


r 284.; El v. Oſborne, 1 P. . 


387. ; Southcott v. Stowell, 1 Mod. 226. 
2 Mad. 207.; Wills v. Palmer, 5 Bur. 
2615. 2 Bl. 687.: The general con- 
clufion from which, is thus ſtated by 
Mr. Fearne : The inference afforded 
by the ſeveral caſes ſeems to be, that 
when the uſe is not limited away during 


the whole life of the grantor, and there 


is an uſe limited which cannot com- 


mence till after his deceaſe, as is the 


cafe of a limitation to the heirs of his 
body taken by itſelf,) whether that 
uſe be limited in the firſt inſtance, (as 
in Pibus v. —_— or be preceded 
by limitations for terms of years, (as 
in Penhay v. Harrell, or by uſes of the 
freehold or inheritance that may de- 


termine in the grantor's life, (as in 


Wills v. Palmer, ) the uſe reſults to the 
grantor for life, immediately in the 
firſt caſe, and in remainder expectant 
on the preceding uſes in the other, 
where there 15 no expreſs uſe limited 


to the grantor himſelf, inconſiſtent 


with ſuch an implication. Jide Butl. 
2 Co, Lit, 216, as 
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Uſes and Truſts, 


8. Pye verſus George. 
[Mich, 9 Ann. In Canc. S. C. 1 Wms. 128. Prec. in Ch. 308. 


Truſtees join to 
bar a contingent 
remainder, it is a 
breach of truſt. 


1 Eq. Ca. Ab. 384] 


RUSTEES appointed to preſerve contingent re- 
mainders did join in a conveyance to deſtroy the re- 
mainder before a ſon was born; and this was decreed 4 


Cro. Car. 312. plain breach of truſt; and that whoever claimed under 
x Chan. Rep. a8, this conveyance, having notice of the truſt, or by a vo- 


295. | 


(a) Yige the ſtatement of this caſe, 
1 Bro. P. C. 366, the decree was af- 
| firmed in the Houſe of Lords. | 

It was ruled in Manſell v. Manſell, 
2 P. Mus. 678. Temp. Talb. 252., 
that the deviſce of tenant for life, to 
whom the truſtees for ſupporting con- 
tingent remainders had conveyed the 


eſtate, ſhould reconvey to the uſes of 


the ſettlement. | | 

In the caſe of Platt v. Sprigg, 2 Vern. 
303., the truſtees were irected to 
Join in a ſale to pay off a mortgage 
prior to the ſettlement : So in Baſſet v. 
Chapman, 1 P. W.1358., in a convey- 
ance for the benefit of the creditors of 
a perſon who had made a voluntary 
ſettlement : So where lands have been 
limited to the father for 99 years, &c., 


remainder to truſtees, c., remainder 


to the firſt and other ſons in tail, re- 
mainders over, the Courts of Equity 
will dire& the truſtees to join in a ſet- 
tlement on the marriage of the eldeſt 
| ſon, to preſerve the eſtate in the fami- 
ly, and anſwer the uſes originally in- 

tended, Frewin v. Charleton, 1 Eq. Ab. 
386.; Winnington v. Foley, 1 P. Vms. 

536.; but will never interpoſe for the 
. of enabling any of the 1 
to ſell the eſtate, and diſturb the ori- 
ginal intention of the ſettler or deviſor, 
Poke v. Weld, 1 Fern. 181. 1g. 
Ab. 385. ; Townſend v. Lawton, 2 P. 
um. 379. ; Symance v. Tattam, 1 


luntary ſettlement, ſhould be liable to make 
eſtates. Per Harcourt, Lord Keeper (a). 


good the 


Ath, 613.3 Woodhouſe v. Hoſkins, 3 
Ath., 22.; Barnard v. Lenge, Cox's 
note 2 P. Wins. 684. 1 Bro. Ch. 534. 
Ambler 774. Vide Sir Tho, Tippen's 
caſe, cited 1 P. Vn. 359. ; Tipping 
v. Pigott, 1 Eg. 46. 365. S. C., in 
which the Court refuſed to aid the 
heirs of A. againſt a ſubſequent ſettle- 
ment made by 4. and the truſtees, un- 
der a ſettlement in truſt for A. for 
years, remainder to preſerve, Sc., re- 
mainder to the firſt and other ſons, re- 
mainder to the heirs of 4, Yide alſo 
El/e v. Oftorne, 1 P. Wms. 387. 

Mr. Fearne ſays, It ſeems to be 
the ſafeſt way for truſtees not to act, 
except in the cleareſt caſes, without 
the direſtion of the Court. I ſhould 
rather cecommend to their attention 
the words of the Lord Chancellor in 
Pye v. George, (cited 2 P. Wms. 684.) 
« That it would be a dangerous ex- 
«« periment for truſtees in any caſe to 
« deſtroy remainders which they were 
% appointed by the ſettlement to pre- 
« ſerve;” as well as the obſervation 


of Reynolds, C. B., in Manſel v. Man- 


fel, * That whatever the Court have 
done, or may do, under particular 
« circumſtances, yet they will never 
« have it left to the diſcretion of a 
o truſtee to do it, Temp. Talb. 259.” 
F. C. R. 493. Vide Garth v. Cotton. 
1 Fez: 524, 546. 
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Artur and Extortton. 


1. Domina Regina verſus Smith. 


ſPaſch. 4 Ann. B. R. 

1 ICTMENT was at the ſeſſions before the juſ- 
tices of the peace at Hicks Hall, for uſury, contra 

formam flatuti, and judgment was againſt the defendant, 

upon which a writ of error was brought in B. R. and the 

judgment reverſed ; for the juſtices of the peace have no 

juriſdiction in this caſe (a). BO 3 


Entries 47.] 


Cro. Jac, 10g, 
Jog . Cro, Car. 


483, 253. 1 Leo. 
4. 1 Hawk. 
Cap» 68 & Sa. 


2 Ld. Raym. 1144. S. C. 3 Ld. Raym. 8 


4 Mod. 51, 379. 
geen of peace 

ve not juriſ= 
diction upon the 
ſtatute of uſury. 


(a) But for extortion they have, jury or forgery at common law; but for 
2 Hawk, 40. They have not for per- perjury upon the ſtat. 5 EIK. they have. 


2. Domina Regina verſus Baynes. 


[Pafch. 5 Ann. B. R. 2 Ld. Raym. 1199, 1265. S. C.] 
1 PON a certiorari this order was removed, Whereas 
by complaint in writing at this ſeſſions, exhibited to 
this Court againſt R. B. clerk of the peace, R. B. was 
charged with divers miſdemeanors in his office, viz. that 
he exacted of one A. the ſum of 5 5. for a ſubpæna, and 
did compel one B. to pay him 95. more than his due fee; 
and it doth appear upon evidence, that the ſaid R. B. 
miſdemeaned himſelf in his office by extorting of the ſaid 
A. by colour thereof 5 5. more than was due, and of the 
ſaid B. gs. more than was due; this Court doth diſcharge 
and remove him from the ſaid office of clerk of the peace, 
Note; By 1 W. & M. Sefſ. 1. cap. 21. fect. 4. if any 


clerk of the peace do miſdemean himſelf in his office, and 


Charge of extor- 
tion ought to be 
particular, and 
laid the defend» 
ant took it ex- 
torfive, S. C. 

4 Mod. 31, 32. 
6 Mod. 192. 
Holt 512, 514. 


[ 681] 


thereupon a complaint and charge in writing of ſuch miſe. 


demeanors be exhibited againſt him to the ſeſſions, the 


ſeſſions ſhall diſcharge him, It was agreed by all, that if 


here was not a charge of extortion againſt R. B. then he 
was not removed; for the juſtices have only a ſpecial au- 
thority to execute as the ſtatute appoints, and the act 
ſhall be conſtrued ſtrictly, becauſe it deprives the defend- 
ant of the benefit he has by Magna Charta, of being tried 
per fares. The juſtices of the Queen's Bench being divided, 
it was adjourned into the Exchequer-Chamber, where Gould 


and Powys, Juſtices, Smith, Baron, Ward, C. B. and Trevor, 


Ch. Juſt, of the Common Pleas, held this a good — 


68F _- Wager of Law, 


of extortion, by reaſon of the viz. which particularizes the 
general charge, and. incorporates what follows after it 
with what went before it. Cited 2 Brotunl. 15 1. 1 Vent. 
37. Weſt's Preced. 97, 130. 1 Sid. 91. 1 Keb. 357. Holt, 
C. J. Porvell, and five more juſtices, contra. Before the 
viz, all was mere recital and alſo general, and po general 
charge is by law allowable in any caſe but barry, which 
in its nature muſt conſiſt of a heap and multitude of par- 
ticulars; but that in this caſe it ought to be certain and 
poſitive ; becauſe he is charged with a miſdemeanor, and 
ought to know what he is to anſwer to; he is not only to 
be fined, but to loſe his freehold ; and where a man is to 
loſe any part of his property, he muſt have a certain charge 
_ agaenſt him; the a requires the cauſe of removal ſhould 
be in writing, that the cauſe may appear, and that he may 
have the benefit of appeal; and theſe articles are in the 
nature of informations; that what went before the videli- 
cet being only matter of recital, and a kind of title to the 
articles, the charge begins at the videlicet, and then it does 
not appear that theſe miſdemeanors relate to his office. 
It is not ſaid that he took thoſe ſums extar/rve & colore of 
ficii, and a man cannot be charged for extortion without 
charging him with acting extorſive, which are words as ne- 
ceflary as proditorie & felonice. In this caſe non conflat but 
8s. was his fee. The charge ſhould have been, either that 
25. was his fee; and that he colere- gficii ſui extorſrve took 
8 s., or generally, that he colore officit ſui infurigſe & extorſrve 
| 2000Kk.Þ 4. 950 Ä ooo 2 23 
In convictions Laſtly, They held, that what followed upon evidence 
what appears uP+ before the juſtices, does not help, becauſe it is no part of 
vor ſupply the the charge: And the order quaſhed, Note ; This, report 


| eefets of the is only of the effect of what was faid in B. K. 
charge, Note ; The Rat. of uſury is not pleadable to a bettomry-bill or 
|. bond, Oe. 1 Lev. 54. 2 Lev. 7. 1 Shou. 8. 
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Ser} BY Wager of Law, 

2 Leon, Ca. | 

143. Cro, El. ; | 

»7GO, 3 Leon. 

"Cal. 55. 2 Inſt. 


14 45. 1. Anonymous. 
© [Trin, 11 Will. 3. B. R.] 
Method of per ACTION of debt was brought on a by-law ; the de- 


2 „ fendant waged his law, and a day was given upon 
171. the roll for him to come and make his law; and now upon 
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cuager of Law, 


the laſt day of the term he came: And Nortbey ſor the 
plaintiff inſiſted, that if he ſwear falſely or rally and 


without reaſon, the Court is not bound to receive him to 
it, and prayed a day to ſpeak to that point. Sed per Holt, 
C. J. We can admoniſh him; but if he will ſtand by his 


682 


law, we cannot hinder it, ſeeing it is a method the law 
allows; and the defendant was ſet at the right corner of 
the bar, without the bar, and the ſecondary aſked him, If 


he was ready to wage his law ? He anſwered, Yes; then 
he laid his hand upon the book, and then the plaintiff was 
called; and a queſtion thereupon. aroſe, Whether the 
plaintiff was demandable ? and a diverſity taken where he 
a his law inffanter, and where a day is given in the 

me term, and when in another term. As to the laſt, 


Bro, Nonſuit 1. 


3 they held he was demandable, whether the day given was 


in the ſame term or another. 'Then the Court admoniſhed 
him and alſo his compurgators, which they regarded not 
ſo much as to deſiſt from it; accordingly the defendant 
was ſworn, that he owed not the money modo & forma, as 


the plaintiff had declared, nor any penny thereof. Then | 


his compurgators ſtanding behind him, were called over, 
and each held up his right hand, and then laid their hands 
upon the book, and ſwore, that they believed what the de- 
fendant ſwore was true. Per Northey, 'This will be a rea- 
ſon for extending indebitatus aſſumpſits further than before. 
Holt, C. J. We will carry them no farther, 

Note; This ſeems to be the caſe mentioned pl. 2. to have 
— in B. R. about two years before, and not to be 

W. | 


2. Mood verſus The Mayor of London. 
[2 Martii 1701. 4. Guildhall Chamber.] 


1 N debt for the penalty of a by-law the defendant waged 

> his law, and it was over-ruled in the court of the Lord 
Mayor, and a commiſſion of error ſued out before Holt, 
C. J., Ward, Chief Baron, and other commiſſioners. E; 
ber Holt, C. J. Debt on a by-law made by a corporation, 
is founded on the wrong of the party in not ſubmitting to 
the order of the government of the corporation, and it 
ariſes from his contempt and diſobedience, and in ſuch 
caſes no wager ought to be allowed: So it is in debt for 
an eſcape, for it ſuppoſes a wrong, and the action hes 
not againſt the executors: So it is in debt for ſubſtraction 


of tithes: So it is in debt againſt an executor on a deva/ia- 


vit, becauſe it ſuppoſes a wrong, and therefore the ſame 
action lies not againſt the execytor of the executor, 
; ' 7 By 


8. C. 1 Salk. 


397. Holt 740, 
: 369. Vide 


2 Lev. 106. 
Wager of lau 
lies not in debt 
on a by-law, nor 
any action where 
a wrong is ſup- 
poſed. Show. - 
75. 3 Keb. 537 
2 Lev. 142, 174» 
9 Co. 87, 88. 

1 Lev. 15 . 

2 Roll. Abr,10h. 
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Waser lies in ace 
Count if he re- 
ceived cf the 
plaintiff, not of a 
Kranger. And 
tn detinue, whe- 
ther his receipt 
was of the plain- 
tiff or a ſtranger. 


In debt ſur arbi- 
Uament., 


In debt for an 
amerciamen in 
a court haron. 
But not on a 


- Tiager of Law. 


By common law, if a contract was ſecret and wanted 
witneſſes, it was a privilege on the plaintiff's fide as well 
as the defendant's ; for if the contract was ſecret, the 
plaintiff had the privilege of putting the defendant to his 
oath. This appears from Magna Charta. Nullus ballivus 
Poner aliguem ad Iegem maniſeſtam, nec ad ſacramentum fim- 
plici loquela ſua fine teftibus fidelibus. Before this, the plain- 
tiff, on his declaration upon bare affirmance, might make 
the defendant ſwear there was nothing due. At this day, 
if the plaintiff produce witneſſes to prove his demand, the 
Court may put the defendant to wage his law; and in ſuch 
caſe the defendant is not at liberty to croſs- examine, no 

more than where the plaintiff in a prohibition produces 
witneſſes to prove his fuggeſtion. e 
No wager lies but where the debt ariſes from a ſimple 
contract that is ſecret, and not where the action is founded 
on any thing that is notorious. In account, if the receipt 
was by the defendant, the defendant may wage, not if by 
the hands of a third perſon. It is true, the law is other- 
wiſe in detinue on a bailment ; for though the bailment 
was by the hands of a third perſon, the defendant may 
wage his law; but here the bailment is not traverſable, but 
the detainer, and that is the point of the action, and the 
redelivery might be private,  —_ NF 

In debt on an arbitrament, (I intend where the ſubmiſſion 
is by parol, } the defendant may wage his law; becauſe, 
though the arbitrators, who are ſtrangers, are coneerned, 
yet the fubmiſſion might be ſecret; and that is the foun- 
dation from whence the debt ariſes. | | 

In debt for an amerciament in a court. baron, the de- 
fendant may wage his law; the reaſon is, becauſe the mat- 
ter is of ſmall value which concerns the lord only; tranſ- 


judgmeat in a acted in pair, which might be without his knowledge: 


court- baron. 
2 Mod. 140. 
2 Vent. 171. 


1984] 


Lies not in debt 
fer rent, à. o the 
te ſon. 


Not in debt by a 
gaoler for meat 
ad driak. 


But in debt on a judgment in a court- baron, the defendant 
cannot wage his law; for the judgment could not be but 
by confeſſion or verdict, and it was in a proper court; all 
which the defendant cannot by his bare oath falſify; and 
the authorities to the contrary are not law; and ſo it is in 
debt on a judgment in a court of ancient demeſne. Br. 
Leygager 11, 34. | 

in debt for rent on a leaſe parol, the defendant cannot 
wage his law ; becauſe his occupation 1s notorious, which 
is a better reaſon than becauſe it ſavours of the realty ; 
and ſo it is in count againſt a bailifffor the fame reaſon, 
his management and tranſaction being notorious. _ 

In debt brought by a gaoler againit his prifoner for meat 
and drink, the defendant cannot wage, not becauſe the 
gaoler is obliged to find him victuals; that is not true, as 


appears by Plwd. 68. a., but becauſe the defendant is in 


durance, 


' "4 = 8 
_- Warranty, _.- - 
_ 5 1 «# $4.1 .» (TL: £ TRY 


durance, and the plaintiff cannot take ſecurity from lim 


for repayment ; ſor a bond will be void, ſo that he muſt 


be content with a promiſe : And he did not deny the caſe . 


of 9 Co. 87. b. 88. a., which was debt by a labourer ; it is 


but juſt that the plaintiff ſnould prove he was retained, rather 
than that the defendant ſhould be put to wage his law. 


In debt on a by-law made by a company, the defendant 


in a caſe cited to be in B. K. about two years before, 


waged his law ; but Holt, C. J. ſaid, it was becauſe the 


counſel for the plaintiff did not challenge it; for he won- 


dered at it then; but this is not ſo ſtrong as debt on a by- 


law by a corporation; for this obliges all ſtrangers with- 
out notice; but the other only their own members, till 
notice: And the Chief Juſtice: denied the caſe in Co. 


& | 


Ent. 118., and the caſe 2 Ro. Ab. 106. pl. g. 


Note ; A bailiff may not wage, his law, but a receiver may. 


Cro. El. 790. 


4a. — a f — 1 OX Pa — 
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Marrantv. 


Smith verſes Tyndal. 
[Paſch. 4 Ann. B. R.] 


18 efectment, a caſe was made for the opinion of the 


Court: Maximilian Taylor being ſeiſed in fee made his 
will in the year 1674, and thereby gave ſeveral perſonal 
legacies; and, amongſt others, four coats to four poor 


boys of the pariſh of J. S. for ever; and then he deviſed 


all his lands, tenements, and hereditaments whatſoever, 


and likewiſe all his goods, chattels, money, and perſonal 


eſtate, to Margaret his wife, and her aſſigns, and made her 
executrix, and left 1000 J. perſonal eſtate. Margaret mar- 


ried Archibald Tyndal, and they two by indenture covenant 


to levy a fine to the uſe of them two for their lives, re- 


mainder to Archibald and his heirs with warranty, and ac- 


cordingly a fine was levied. _ | 
1ſt, The Court held this deviſe to Margaret was a fee, 
becauſe it was ſubject to a perpetual charge + (a). 


** 


6851 


Vide 2 Inſt. 276. 
101. Cro. Car. 
483. Cro, El. "he 


72. Lutw. 853. 


Powys and 


Gould went upon this reaſon. Holt and Powell thought that charge might be applied out of the 


perſonal eſtate. 2 Mod, 25. 


(a) Vide 1 Inft. 9. B. 8 lin. 222. Lee day, 2 1618.3 Goodrioht ex dem. 
v. Jones, 2 Sho. 49. 2 Jo. 107.3 Bad- Phipps v. Allen, 2 Bl. 1041.z Bible ex 
deley v. Leppingwell, 3 Bur. 1533. dem. Mole v. Thomas, id, 1043. Doe 


Frogmorten ex dem. Bramſtone v. Holy- ex dem. Paimer v. Richards, 3 T. = 


Vol. it... | „ 


258.3 


Stat. 4 5 Ann. 
8. 16. N ; 


* 


23 ae W 2 
— _ II 


- 2 - - * 
—— nere 
— ba mo 


Wood's It. adly, That in caſe it was not, yet that the heir of Mar. 
g's er garet was bound by this collateral warranty. 
point 3 no collateral warranty hall be a bar. | 255 
_ Ceſtuiq; uſe _3dly, That though a ceffuig; uſe is in the pgſt, and not 
— _ in . * 50 yet he — 5 advantage of a warranty an- 
ranty annexed to nexed to his eſtate, according to Lrinco/n College's caſe ; 
the eſtate. ratio gi, becauſe, by the ſtatute of uſes, the eſtate in law 
722 ap in poſſeſſion is transferred to his uſe, and he is tenant of 
Co. 54. the legal eſtate, and has all advantages that the tenant had, 
Lutw.853- before to defend his eſtate; therefore he may rebut, for 
* Fn 14. that is to defend ; but he cannot vouch, for that is to re- 
cover in value for the loſs. | | 
PlaintifF in 4thly, The Court held, that the plaintiff in ejetment 
cettment may may make title by a collateral warranty, and give it in evi- 
e title by a 3 . . os 
collateral war. dence as his title, according to 10 Co. 97. 8o if a diſſei- 
ranty. Vide ante, ſor dies after five years quiet poſſeſſion, and the diſſeiſee 
* enter, the heir may maintain an ejectment, for the right 
| of poſſeſſion belongs to the heir, though the mere right 
be in the diſſeiſee: So if a man enters by wrong and dif- 
ſeiſes another, and continues twenty years in quiet poſleſ- 
| ion, yet in theſe caſes, if a writ of right were brought, 
2 and the miſe joined upon the mere right, the verdict mult 
| +Qu. Orthe be for the plaintiff, notwithſtanding the ſtatute of limita- 
deſcent caſt. tions in the one caſe + or the collateral warranty in the other, 
[ 686 ]  $thly, That rights of entry are bound by collateral war- 
ights of entry ranty as well as rights of action. | | 
are bound by 6thly, That no warranty extinguiſhes a right, but only 
— 2 — binds or bars it as long as the warranty continues in force; 
4, 5 Ann. c. 16. for if the warranty be releaſed, the ancient right revives. 
| Warranty binds, Lit. ꝗ 708. | 
not extinguiſhes *. 
a right. [Ee „ | N 
356. Googright ex dem. Baker v. Southouſe, id. 272.3 Denn ex dem. Moor 
Stocker, 5 T. R. 13.; Andrew v. v. Miller, id. 538. 15 


1 —_ _ 
7 — 


** 


8 Maifs, Eſtrays (o, &c. 


a Keb. 50. 


_ 


Henly verſus Walſh, 
Mich. 4 Ann. B. R.] | 
Owner of a ſtray T RESPASS for his horſe : Defendant pleaded, that 
nay" Wiſe it, tex one Pociy was owner of the horſe, and that the horſe 


dering ſatistac- | i 5 
tion. 8. C. 3D. eſtrayed out of his poſſeſlion, and came to the hands of 


(a) In the caſe of an eſtray, procla- the owner comes not within a year and 
mation muſt be made on /2vo market a day after, and claim the catiie, they 
days at tuo of the next market towns, are a forfeit to the lord of the manor 
mewing the marks of the cattle 3 and if Mid Inft, 213, 

| the. 


EN 


. 
1 


 Weights'and Peaures. 686 


the plaintiff, and that he by command of Pooly demanded 288. P. p., 
the horſe within a year, Sc., and tendered amends, and WG 4. A 


that the plaintiff refuſing to deliver him, he took him. To Holt 36 


this there was a frivolous replication, and upon that a de- 
mürte. e e | 
_ 1ſt, Without telling any marks, or making any proof of 
property (which may be done upon the trial) the owner 
may ſeiſe his horſe where he finds him. Vide Co. Ent. 40, 
170. b. Raſt. 680. 7 H. 6. 2. 44 E. 3. 14. Br. Eftray 1. 
And, 2dly, Though the defendant does not plead di- 
rely that he tendered amends, but only that he demand- 
ed the horſe proferendo ſatisfaftion. ; yet the Court held 
this a direct aſfirmation, like the caſe of warrantizando 
vendidet ; where the participle affirms as directly as a 
verb; ſo dans plagam mortalem is well enough. Vide 
2 Cro. 630. 4 Co., Long's caſe. | = 


| 3dly, The Court held, that though it was ſaid he ten- And in pleading 


_ dered amends generally, and did not expreſs any certain pr 


ſum, yet that was govd in this caſe; and a difference was ſum. Cro. El. 
taken b. this caſe and 7hat of a tender of amends for 813. 
a treſpaſs, In that of a treſpaſs, if the defendant pleads a 
tender of amends, he muſt ſhew what he tendered ; for | | 
he muſt tender a certain ſum; and the law puts this diffi- x Show. 161, 
culty upon him, becauſe he is the wrong-doer, and the 624 
other is confeſſedly a party injured : But the owner of the [ 687 1 
ſtray is no wrong-doer, and it is impoſſible he ſhould. 1 Ro. 877 
know how long his horſe had been in the lord's cuſtody, "92 9a. N.. 
nor how much will make a proper ſatisfaction (a. 
Another exception was, that the defendant does not \ vent. 109. 
aver the amends tendered was refuſed. Et adjournatur. 1 Sid. 13. Ante 
Vide Cro. El. 888, 889. 1 Ro. Ab. $79. 2 Ro. 92. 623. 
I Sid. 13. | | | 
(a) But ſufficient amends muſt be tendered, for till then the lord may la- 


. 


fully detain the eſtray. 


- 


. : 4 
** . 1 - 4 4 FR — 
2 „ L of : 


Weights and Meaſures, e 


— — 


356. Dalt. 146, 
155. Baker's 
Chron, 4J3» 


Dominus Rex ver/us Flint. 
l Mich. 10 Will. 3. B. R. 1 Ld. Raym. 442. S. C.] 


T HE defendant was indicted for not making his bread In in!iQment 


of lawful weight, and demurred to the indictment ee e N 
, iti 


and Mr. Byxt-n took exception, that it was only d-bit,m enough to hem 
| » © Bo por dus 


. * * 
Kon < - ag. el CAESAR Catbeai 6 cit. «a 1 5 
e „* L pv See» ow» = = 1 


ettills and > Ceſtaments. 


ee fondus minime habens, not ſhewing how-much 4 pana 
out ſheving what £5 was, and what was wanting; and this was agreed to 
is due weight, be a fatal exception by Holt, C. J. And whereas it was ſaid 
and chat e the demurrer had confeſſed a deficiency, the Court held 
wanting. > the demurrer confeſſed TY but what was well 


Caſes B. R. 242. 
Vi. 3 Bur. 1697. Need. 


687 


4 


that it had not 


1 


Wills and OOO: 


688 
Vide ante 570. 
& tit. Revoca- 5 ü 

— a e dee — r 

 Shires . Glaſcock, 

W Traſch. 3 Jac. 2. C. B.] 
The Aan 1 PON a Feigned iſſac, the W was, Whether 
2 v N the the will was made according to the ſtatute of frauds ? 
roam **the For the teſtator had deſired the witneſſes. to go into ano- 
reſtator might ther room, ſeven yards diſtant, to atteſt it, in which there 


ſee the witneſſes 

. 18 
8. C. 

Ab. 403. Pp · 8. 

Carth. 81. | 


was a window broken, through which the teſtator might 

fee them. At per Cur. The ſtatute required atteſting in 

his preſence, to prevent obtruding anot er will in place of 

the true one. It is enough if the teſtator might ſee, it is 
not neceſſary that he ſhould actually fee them ſigning; for 

at that rate if a man fhould but turn his back, or look off, 

it would vitiate the will. Here the ſigning was in the 

view of the teſtator; he might have ſecn it, and that is 

enough. 80 if the teſtator being fick ſhould be in bed and 

the curtain drawn (a). 


(a) The ſame 2 855 was decided in 
Davy and Nicho 
395-3 and in Cafon v. Dale, 1 Bro. 
Ch. 99., where the tcitatrix was in a 
carriage when the will was atteſted 1n 
an attorney's office, through the win- 
dow of which ſhe might ſee what paſſ- 
ed there. 

But if it appears that the teſtator 
could not ſee the witneſſes atteſt, the 

will is void, though they retire for the 
purpoſe at his requeſt, Eccleſton v. 
Petty, al. Speke, Carth. 79. Comb, 
156. 1 Sho. 89. Holt 222.; Broderick 
v. Broderick, 1 P. Wis. 239.3 Mac- 


hell v. Temple, 2 Shs. 288. Vide 00 


v. Smith, 3 Salk. ford v. Eyre, 1 Hint. 740. If the teſ- 


tator, though preſent at the time of 
the atteſtation, is in a ſtate of inſenſi- 
bility, it is inſufficient, Right v. Price, 


Doug. 241. 


When the atteſtation only expreſſes 
that the teſtator ſigned in the preſence 
of the witneſſes, not adding that they 
ſubſcribed in his preſence, and the wit- 
nefſes are dead, it is a queſtion for the 
jury whether they were preſent or not, 
Hands v. James, Comyns 531.3 Wo . 
v. Pa elett, 2 od 109. 
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1. Dominus Rex ver/us Croſby. | 
Lraſch. 7 Will. 3. B. R. 1 Ld. Raym. 39. 8. C.] 
ON a trial at bar for high treaſon, the priſoner, Mr. 

— Croſby, took exception to Aaron Smith's evidence, 
having ſtood, in the pillory upon a judgment in an inform- 


ation againſt him for a libel. Mr. Solicitor and Mr. Co- 
per inliſted, that the inſamy flowed from the crime and 


not ſrom the puniſhment, and that Mr. Smith's crime was 


not infamous, nor did it deſerye ſuch puniſhment, Holt, 
C. J. without determining this point, held, that Aaron 

Smith was reſtored by the general pardon of 2 W. & M., 
which operated by Way of reſtoration, and made him a 
new creature. 3 Lev. 427. Vide the caſe of Chſter verſus 
Hacuolins, that the diſability flows from the infamous judg- 

ment, and not from the nature of the crime (a); for if a 
man be convict for a cheat, and adjudged to ſtand in the 

illory, he cannot be a witneſs ; otherwiſe if he be not 
adjudged to ſtand in the pillory. Alfo they held the in- 
famy was by the judgment to ſtand in the pillory, and not 
from the actually ſtanding there, and that he was diſabled 
to be a witneſs, though he never ſtood. Nota, In theſe 
caſes the diſability is a conſequence, and the pardon, which 
makes him de cetero a new creature, diſcharges all conſe- 
quences, dependencies, &c. And therefore, in the caſe 
of the King and Vreden Ford, Mich. 12 M. 3. B. R., the 

queſtion being, Where the king could pardon the diſabi- 

lity, and where not? Holt, C. J. took this difference; 
where the diſability is only the conſequence of the judg- 
ment, the king may pardon it; but where the diſability is 
part of the judgment itſelf, the king's pardon will not take 
it away; therefore if a man be convict of perjury on the 
ſtatute, the king's pardon will not reſtore; for it is not a 
conſequence, but part of the judgment, viz. quod impoſte- 


8. E. 5 Mod. 15. 
2 Lev. 426, 427. 

kin. 578, Holt 
753. Caſes B. R. 
72. 


3 Salk. 462 7 
5 Mod. 74, 75» 


Whether the in- 
famy ariſes from 
the crime or 
judgment of the 
pillory. Q. Vide 
ante 461, 514 
poſt. pl. 3. Fa- 
reſl. 101, Hoh, 
59. Raym. 74» 


The king may 
pardon diſability 
where it is only 
conſequence of 
the judgtnent, 
otherwiſe where 
part of it; but 
in that cafe a ſta. 
tute pardon will, 


(a) It is now ſettled, that it is the 
infary of the crime, and not the nature 
or mode of the judgment, that renders 
a witneſs incompetent z wide poſt. pl. 3 
5 Mod. 15. 2 Wil. cet for- 


mer editions 1 39. laſt edition 2 57. If 
one attainted of treaſon is pardoned, it 


makes him a good witneſs, 5 Mod. 16, 


though before the pardon he would not 
be ſo. | | . 
rum 


1 


236, 287 


1 - Witneſſes, 
rum non ſit receptus ut teftis. Vide Co. Ent. 368. But a 
pardon by act of parliament will reſtore him in that caſe, 
Quod nota. Quære of a perſury at common law; and if 
ſequence, and not part of the judgment; otherwiſe if a 

jury be convict in an attaint. Ra/?. 86, a. | 


in [ 690 ] the law be the ſame ; for there the diſability is only a con- 


2. Pitman verſus Maddox, 


[Hill. 11 Will. 3. Coram Holt, C. J. At nifi prius in Mid. 
dleſex. 1 Ld. Raym. 732. S. C. | 


Shop-book al- JN DEBITATUS effump/i on a tailor's bill ; at the 


ſervant's hand, for evidence, it being proved that the ſervant that writ the 


who mor book was dead, and this was his hand, and he accuſtomed 
dend Vide me to make the entries; and no proof was required of the de- 
281, 285, 555. livery of the goods; and the Chief Juſtice ſaid, it was as 
& Fareſl. 9. good evidence as the proof of a witneſs's hand to an obli- 


125 976 gation; and he held, that though the ſtatute 7 Fac. 1. 


6 Mod. 248. c. 1 2. ſays, A ſhop-book ſhall not be evidence after the 


o 


1 Salk. 285, year, &c.; that it is not of itſelf eyidence within the 
Fareſi. 129. 5 year. * A 2 ; 


3. Dominus Rex verſus Ford. 
[Mich. 12 Will. 3. B. R.] 


Prifoner having 1 P ON a ſpecial commiſſion iſſued out of Chancery, 
bee ee an inquiſition was taken, which found, that V redon 
witneſs to prove | x | 
the eſcape volun- Ford had committed five voluntary eſcapes. Ford traverſed, 
tary, upon tra- and upon the trial, one who was ſuſfered to eſeape, but 
verie of an in-„ ; ned in. produced to b itneſs: And 
inden for che Was returned again, was produced to be a witneſs: An 
qui I n 0 0 — - * 
effice againſt the It was objected, that this was to ſave his own bond which 


gavler. Poſt. he had given to be a true priſoner, and would entitle him 


pl- "I to an action of falſe impriſonment againſt the marſhal, and 
Mind Bur. compared it to the caſe of an uſurious bond, Sed per Cur, 
n The bond given by the priſoner is a collateral matter to the 


eſcape; and the conſequence of his evidence as to that 
bond is not material to diſable his being a witneſs; and it 
is not like the caſe of uſury; for that renders the bond 
void; and this is a matter privately tranſacted between 
the party and the officer, of which there can be no other 
evidence. 5 125 | 21 

2dly, That this witneſs was convict of barretry, and the 
record produced; but the judgment was, to be fined 500 
marks, and not to ſtand in the pillory. On the other ſide 


duitne ts. 650 


it was argued, that a bare conviction of perjury would take The nature of 
away one's evidence, becauſe it is an infamous crime; but eee 
not ſo of barretry, which was not of an infamous nature, of the pm 
without an infamous puniſhment, as the pillory. Curia ment, makes the 
contra. He is diſabled by the conviction, for it is not the 3 e 
nature of the puniſhment, but the nature of the crime and 2 Wilſon 18. 
conviction, that creates the infamy. | | : 

'Then it was inſiſted, that he was pardoned by the late [ 691 ] 
general pardon. Et per Holt, C. J. If one be convict of perjury. * vide 
perjury upon the ſtatute (a), he cannot be reſtored to his ante + > i 
credit by the king's pardon ; for, by the ſtatute, it is part of 68. 1 Hawi. 

the judgment that he be infamous and lofe the credit of p. C. cap 69. 
teſtimony z but he may by a ſtatute- pardon. But in other 

caſes, where the infamy is only the confequence of the 
judgment, the king's pardon may reſtore the party to his 
teſtimony. Held upon a trial at bar. 


(a) Otherwiſe where convict on an indictment at commen law, 3 Salk. 155· 
4. Anonymous. 
[Paſch. 13 Will. 3. B. R.] 


| IF a witneſs going to ſea be by rule of Court examined 3 
upon interrogatories before a judge, and the trial come n efbren judge, 
on before he is gone, his depoſition ſhall not be read, but becauſe going 


in appear; for the rule was made on ſuppoſal of his A 
ablence. | be in England. Vide ante 5555 &c. ib, Bull. N. P. 239» | 


5. Inter Oxenden Bar. and Penerice. 
* [In Cane. ] 
1 Queſtion was in Chancery, Whether a legatee could Legotee may be 
be a witneſs againſt a will? Et per Cur. upon debate, 33 
The reaſon why a legatee is not a witneſs for the will, is pl. 3. = 
becauſe he is Hem to be partial in ſwearing for his 


own intereſt : But the legatee, when he ſwears againſt the 


will, ſwears againſt his intereſt, and ſo is the ſtrongeſt 


” 1 * mY \ . f ; 


Nr 


e TUords in Seneral. 


Smith ver/as Wood. 
5 5 W. & M. B. R.] 


To call H. 105 B E L in the Spiritual Court for theſe works; Neu arg 
— * is * a rogue, raſcal, whoremaſler, and fon of a perjured of 
Spiritual Court, 4@vit-bitch." Selby moved for a prohibition ; and all 
Vide 3 Lev. 17, words being waived but the word cwhoremaſter, he urged, 
_ 119, 137- that it was only a word of heat, and that words of paſſion 
3 Kab. S. were not defamatory, being regarded by the hearers no 
7 Lev. 116. more than the words of one non compor, or mad; ira furor 
. 16. i brevis eft. 

350. in e To fy whoremaſter of a man is the ſame 
S. C. comb. With whore of a woman, which is an eccleſiaſtical ſlan⸗ 
226. Skin. 390. der. Et per Selby, The reputation of a man is not ſo 


So of wit. nice; but the Court would not diſtinguiſh them, and 
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8 Mod, _ therefore denied the prohibition. Halt, C. J. ſaid, To 
: . call a man cuckold was not an eccleſiaſtical lander, but 
e 8  evittal was; for it imports his knowledge and conſent to 
| his wife's adultery. Vide 1 Sid. 248. Cro. Car. 339. 

9 Impudent bra. Impudent brazen-faced Belzebub are not ſuable in the 
. 1 Spiritual Court, for they import paſſion, but no crime nor 

F Comb. 26, 28, diſcredit my more than Devil, « or Prince of 8 | 

| 29. 3 855 


2. Ci mack Parſons, 
(Hill, x0 Will. z. B. R. 1 Ld. Raym. 423. 8. C. 
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dae; tin Door Parſons libelled againſt Coxeter in the Spiritual 
Cond for dork, Court, for ſaying of him, be had no ſenſe, was a dunce, 
charging an of- and a bloc b beni; and he ꝛpondered the biſhep would lay his 
13 , n hands upon ſuch a fellow, and that he deſerved to have his 
2 37.8. C. gown pulled over his ears : And a prohibition was granted; 
Caſes B. R. 231. for a parſon is not puniſhable in the Spiritual Court for 
ny ; = being a knave or a blockhead, more than another man ; and 
2 Rol. 295, Whereas it was urged, that a parſon might be deprived 
for want of learning ; the Chief Juſtice ſaid, If. that be 


the caſe he muſt bring his aCtion at law ; for that was a 


temporal damage. — a N was na 
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{ords attionable or not aftionable, 693 


3. Acebery ver/us Barton. 
[Paſch. 4 Ann. B. R.] 
; A Woman libelled in the Eecleſiaftical Court againſt Wordsof incon- 


another for theſe words, you are a brandy -noſed whore, e. 
flink of brandy : Mr. Bark moved for a prohibition, 

inſiſting, they rather charged intemperance than incon- Comyne, Probi 

tinence. Vide 2 Ro. Ab. 296. placito 15. 1 Fo. 44. 1 Cre, bitten G. 14. 

110. 1 Ne, 334, $77; För. 1 Side 433. 1 M. 13. 

3 Lev. 119. But the Court deniad a prohibition, © © 
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Words actionable-or not action⸗ 


1. Taſſan verſus Rogers. 
[Mich. 1 W. & M. B. R.] 


cow and the fleſh, that the cow died wwith calving, per _ _ ——_— 


guod he loſt ſuch and ſuch cuſtomers. Verdict and judg- ing, per quod he 
ment pro quer. in the Harſbalfea ; but on a writ of error lot his * 
it was reverſed here; for the words are not actionable; ble. Conb. 167. 
and the ſpecial damage does not help it; for it is not ſaid | 


he could not fell the reſt of his cow, but that he loſt 
cuſtomers. 1 | 


C ASE for words of a butcher, on a colloquium of the Words of a | 


2. Byron verſus Elmes, 
- (Mich. 8 Will. 3. B. R.) 


cation not ac- 


2 a young woman, the defendant, to hinder her marriage, . 

faid, OE did you go to London for, but to drop your flink ? Mane groove *h 

She went to London 4% winter to lie in, and to my know- 5+ C. Comb. 

ledge ſeveral people have lain with her. And they were held 336. TREE | 

not actionable; for it is not having a. baſtard, but the 36. 1 id. 396. 

_ fornication is the crime here, and that being puniſhable | 

in the Spiritual Court, is not puniſhable. here without a [ 694 ] | 
temporal loſs. Having a baſtard was never — 


: I N caſe for words, the plaintiff declared, that ſhe being Charge of forni- 


— 
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694 Words aftionable or not aftionable, 
| fore the ſtatute; nor is it fince, unleſs the parties come: 
within the penalty of the ſtatute, which is only when 
the pariſh is chargeable. 5 ä 
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r Anonymous. 
I Mich. 8 Will. 3. B. R.] 


rere daſ- C for theſe words, /be had « beſlard child, and 
_ = —_ 2 110 the 2 ; you the wang 0 
8 not actionable, according to Salter and Brown's Caſes. 
that wes charge- Co. and dented fone Dawes's Cafe, 4 Co. v6. 3. 
-- - 6 for ſhe is not ere at 3 law in the king's tem- 
Comb. 137. courts vi S ard; nor is the iſnable 
8. E. 293. 18 Elia. unlefs her baſtard be likely to "2999 appr won 
ev 6 2 able to the pariſh; the ſtatute only extends to ſuch baſ- 
» Rol. Abr. 24, tards. In other cafes ſhe is only puniſhable in the Spi- 
37, 38. Palmer ritual Court for whoring, and may ſue there, but cannot 
799 ſue here too; for the party would be doubly puniſhed by 


that means. Sd adjournatur. 
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bo 2 4 4. Savage ver ſits Robery. 
| 9 5 FPaſch. 10 Will. z. B. R.) 


8 T HE plaintiff declared, that he was a trader, and the 
— ao defendant faid of him, yor are a cheat, and have kern 
laying s collo- a cheat. for divers fears. Upon the firſt motion, which 
quium of tis was Mich. 9 Will. 3. B. R. Hals C. J. held, the words 
280. Comber. muſt be underſtood of his way of living, and that it 
292. J Keb. 34. needed no colhquinm, But Paſch. 10 V. 3. B. R. Mun 
J J fata piniane, judgment was arreſted (a). Vide 1 Vent. 117, 
3 Mod, 75 263. 2 Saund. 307. Joner 156. Rehm. 62, 169. | 

Comyns, Action GG Las 

= 488 (a] R. ac. Str. 696. Vide Str. 797, 1169 


5. How verſus Prinn. 


Do not votefor FT H E plaintiff declared, that being a juſtice of peace 
him, for he is 2 1 and deputy-licutenant, and having ſerved as knight 


— 2 of the ſhire for the county of Gloucgſter, and intending to 


Prince of Wales ſtand candidate again to be knight of the ſhire for the ſaid 
and Popery, to county, the defendant in difcourſe with J. S. ſpeaking of 


deſt renne 2 . 3 3 
he of « the plaintiff and his ſtanding candidate, faid, Do not vote 


| dullice of peace for En, for he is a Jacobite, and for bringing in the 2 
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— Words attionable or not aitionable, + 694 
of Wales and Popery, to deflroy our nation. Verdict for the — deputy lien. 


plaintiff, and entire damages. enant; held ac» 
Fn In arreſt of judgment it was objected, 88 £ 
iſt, That it was incertam where the Prince of Wales 3 Lev. 30. S. C. 
ſhould be brought in. 3 . . 
* adly, That there was no ſuch perſon, and the Court 105. Hole 652, 
could take no notice of him. | Fareſl. 107.S.C. 


_ 3dly, He might mean it legally by act of parliament. : 
— 4 He — charged 3 a...... AL 695 ] 
thly, The offices recited were not offices of profit, 
Sed per Cur..; TIE > 00 5 | | 
lit, The words being ſpoken with reſpect to an Eng- 
liſoman, therefore the bringing in muſt be ſuppoſed to * 
into England; the rather, becauſe it is ſaid to be, to de- 
ſtroy our nation; and the defendant could not have been 
found guilty, if he had appeared upon trial to be a Duteb- 
man, as in Cromawel{'s caſe, Thou art a murderer ; upon evi- 
ence, it appeared to be ſpoke in the ſenſe, a murderer of 
horfes ; and the defendant was acquitted. | 
2dly, We will take notice of the Prince of Wales, not 
as really ſuch, but pretendedly ſuch, being mentioned in 
acts of parliament ; and one may gain a name by reputa- 
tion, as a baſtard does that of his reputed father. 
3dly, We cannot ſuppoſe he can mean to do this 
fairly; but if he does, it is ſcandal ; for the king and go- 
vernment being Proteſtant, it is good reaſon for them to 
diſplace him, as not fit to be truſted. | 
Athly, As to his not being charged with any act, in- 
clination and principles are ſufficient without an act. 
3 Lev. go. 1 Brownlow 5. March 4. 1 Ro. 86. Ellis 
caſe, and ſo was Sir Tho. Clargis's caſe. A 
5thly, In offices of profit, words that impute either In offices of pro- 
defect of underſtanding, of ability, or integrity, are action- es ern | 
able ; but in thoſe of credit, words that impute want only lit CT 
of ability, are not actionable, as of a juſtice of the peace: able; otherwiſs 
He a juſtice of peace! He is an aſs, and a beetle-headed * bony + 1 ” 
juſtice : Ratio gt, becauſe a man cannot help his want of 698. Cro. . 
ability, as he may his want of honeſty; otherwiſe where 223. 
words impute diſhoneſty or corruption; as in this caſe, vide 1 Str. 613. 
where the office is an office of credit, and the party 2 L4. Raym- 
charged with inclinations and principles which ſhew him = * 
unſit, and that he ought to be removed, which is a diſ- 
grace (a). | 


(a) Judgment for the plaintiff affirmed in the Houſe of Lords, 7 Med. 
113. 1 Bro. P. C, 97. 55 | | 
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You ſtole my V O ole my boxwood, and I will prove it, were held ac- 
PRES we E. tionable, for they tend to diſgrace the plaintiff with 
tionbie. Vide an imputation of felony, and may be ſo underſtood. Theſe 
Prox: page 63, ſort of actions ſtand upon their own bottom, and are under 
: . no ſet rule, but ought to be encouraged to prevent breaking 
195, &c. Poph, the peace. Thou * art a thief, and haſt flolen my ⁊uoad, 
211. Iod. 22. are actionable, there is no difference between and and for. 


 2Lev- 238% To ſay a man has the pox, is not actionable; but to ſay 


n farthers. pad got. if of a; gelle band wench in Mare fold, 


231, 21, $42, are actionable; not that the intendment is neceſſary that 
26.” $ Ked. 392. he meant the French-pox, but the ſenſe leaned that way. 
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1 Lev. 205. 
i Sid. 324. 3 Lev, 166. Hob. 305. All. 11, con. Cro. Jac. 430. 13 


. 


*[ 696] „„ 
7. Graves verſus Blanchet. 
[Paſch. 3 Ann. B. R.] 8 


See 4 Co. 17, Kc. AAN for theſe words, She is a whore, and had a 
* TN eg beftard by her father's apprentice; judgment was ar- 
3 Sid. 396. '* reſted, The Court faid they could not overthrow ſo many 
Hob. 256 authorities. The reaſon of the law is, that fornication 
pts hgh 6. is a ſpiritual offence ; and no action lay at common law 

4 for what the common law took no notice of, without ſpe- 


Fial damage. 


| 8, Walmſley verſus Nun,. 
[ Trin. 3 Ann. B. R.] | 


There goes your I N caſe fer ⁊vorde, the plaintiff in his declaration ſhewed, 
rare chancelior 1 that he was chancellor to the biſhop, and ſtood for 
to ſoborn wit- . - . 2 
nefſes to wear parliament-man, and the defendant to defame him ſaid, 
againſt the par· There gaes your rare chancellor to ſuborn witneſſes to ſwear 
ion, not action- gr2inſ? the parſoy, Powys and Gould, Juſtices, held them 
ables Vide g | - 5 p | 

3 Lev. 166. actionable, becauſe they touched him in his office, and 
7 Co. 53, 16. ſuborning is to be taken in alam partem; and the words 
5. ©. 6 Mod. were the falſer if there was no perjury or ſwearing. Vide 
hy 3 Cro. 93. 1 Lev. 118, 180. 1 Cre. 14, 15, 190. Hard. 

* Vide 1 Rol. 371. 103, 501. Mo. 243. 1 Vent. 20. 1 Ro. 79. Holt, C. J. 
and Porvell, J. contra, To ſay, a man is forſworn is not 

actionable; a fortiori, to ſay one ſuborned another to for- 

ſwear : Suborning is not a crime of itſelf, but as it relates 

to perjury, and there cannot be a ſubornation of perjury 

or ſwearing, but where there is perjury and ſwearing, 
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Words attionable. or not aitionable, 696 


it; there goes yaur rare chancellary is only a deſeription of the 
perſon. 91 4 £5 ab + & 1 5 # +4 wy 4 4134 4 —_— OE F 
1 5 e 
| . * 2 45 v2 42 : > 
9. Turner ver/#s Ogden. s. c. 6 Mod. 


Cates; 104. Holt 40. 
[Hill. 3 Ann. B. R.! 


HO U art one of thoſe that ſtole my Lord Shafteſbury' Words ſubject- 
- deer ; held not actionable; for though impriſonment eee 
be the puniſhment in thoſe caſes, yet per Holt, C. J. It aclonabli, 2 
is not a ſcandalous puniſhment. A man may be fined and leſs ſcandalous. | 
impriſoned in treſpaſs; for there muſt not only be im- 2 27s 
priſonment, but an infamous puniſhment ; it is true, call- 1 Jon. 198. a 
| ing Papiſt has been held aCtionable, but that was only 2 — I op 
in reſpect of the times. | 5": 5 YR 
| -* 75 | | 72. Cro. Elis. 297. 
10. Speed verſus Perry. 6971 
„  [Trin., 4 Ann. B. R. 2 Ld. Raym. 1185. 8. C.] „* 
222 SE for theſe words, You are a raſcal, and a villain, In Blick-bult ' 
you have e fince you lived in the Black-bull yard ; yard _—_ _ 
there you could procure broad money for gold, and clip it when ay the aol, 
you had fo done, and then the ſhears could go. Serjeant and clip it; held 
Darnell moved in arreſt of judgment, becauſe the words un import anaG, 
imputed no act, but a power only. Sed per Cur. Where — A 
the matter 1 is confined to a particular place, as 7440 
you could in ſuch a place, they muſt be underſtood to impl 
an act; for a power is the ſame in all places. And Powell 
cited the caſe of Horne and Powell, Trin. 12 Vill. 3, 
C. B. You may well ſpend money at law, for you can coin 
money out of halfpence and farthings, which was held to 
import an act done, becauſe by a bare power he could 
never be able to ſpend money at law; and the Court de- 


nied. 1 Ro. 72. Placito g. (a) 


(a) Vide Peake v. Olatam, Cop. 275. 
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| Words tndictable and not tndict- 


- [Hill, 2 Ann. B. R. 2 Ld, Raym. 1029, 8. C 


words of flan- JNDICTM ENT ſor ſaying to the mayor of Salif- 
der ſpoken-of a ® bury, You, Mr. Mayer, I care not a fart for you; and 
. at another day; Ton are a rogue and a raſcul. On de- 
wiſe if witten. murrer, Mr. 15 ard argued, they were not ſpoken while 
Comb. 4%, 65 he was in the execution of his office, and that this is no 
224. 5Salk. Offence indictable. Vide 1 Ro, Rep. 79. 11 Co. 95. 3 Cre. 
290. Holt 654. 78, 689. Mo. 247. 1 Vent. 16. Vide cont, 1 Cro. 503, 
Vide ger. 420. 504, 2 Bulſt. 139, 140. 3 Mod. 139. Holt, C. J. Theſe 
words are not indictable, for the mayor was not in exe- 
cution of his office nor a patent officer. It might be 
mamore doubtful if the words were of a patent officer ;. for 
1698] then it is an aſperſion to the queen and government that 

62h _ employs him. Here it does not appear the mayor was a 
8 5 of peace; at leaſt not by commiſſion from the 
ing ; yet if theſe words had been written, an indictment 


E 


| Clauſe de verbo- would have lain. Vide 1 Sid. 270. 1 Lev. 139. Et 


rum propalatio- fotam Curiam, Words that directly tend to the breach of 


_ of the peace, as if one man challenge another, are indict- 
oyer and termi- able; and the commiſſion of oyer and terminer de propala- 


nts K it refers 2ionibis verborum, is to be conſtrued of words againſt the 


government, or ſcandalum magnatum, c. But for theſe 
petit offences, which are contra banos mores, the law has an- 
other proviſion, by requiring ſurety for the peace and good 
behaviour ; in default whereof the magiſtrate may com- 
mit him, when ſpoken out of court; and when in court, 
then the magiſtrate may proceed ſummarily againſt him, 
and fine him for the contempt (a). Quaſhed,  _ 


(a) Or commit him, 7 Mod. 29. 3 Salk. 198. Wood's Int. 447, 486. 11 Co. 43. 


223. 


Ve c. :.. 2. Domina Regina ver/us Wrightſon. 


[Paſch, 7 Ann. B. R.] 
Words of a juf. JNDICTMENT for ſaying of Sir Rewland Gwyn, 


who was a juſtice of peace, in diſcourſe concerning 
is « fool, an al, a warrant made by him, Sir Rowland Gwyn is a fool, an 
knows no 4½, and a coxcomb, for making ſuch a warraxt, and he knows 


1 * * 

2 8 . 
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„ more thas d [icbbill, held naught on demurrer. The more than « | 
Court held, 2 bore 1 Wtachi'ef good manners, and 4 ale be 
he might be bound to the behaviour z but here was cauſe to bind te 
no indiQable offence. _ counſel urged, that though he goed bebt 
| words ſpoken of a magiſtrate in the execution of his office, 36, 1, 38, * | 

- might be indictable as a matter that diſturbs the public 240, 6, 43% 3. 
peace; yet not when it refers to ſome particular act. Jide $57» A. A0 
2K. 894. Hat. 131. 1 Cre. 362. 3 Nad. 139. 1 Vent. rok 356. aww 
169. And Damiua Regina verius Soley, Mich. 4 Arn. ns. 
B. R. who was indicted for theſe words, He is not fit to be vide Str. Au 
r if a mam is before him, he well geve it right or 1155. 
. wrong where his affedtion ts; and ruled the indictment lag 
not. Ht per Holt, C. J. To fay, a juftice is a fad, or an 

7, Or acoxcemb, or « blockhead, or a buffichead, is not in- 

Gable; uad. fit cauceſſ. per Powell. Vide 2. Ro. Rep. T8. 
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| | rit, | | „ll 
damus, Reple- 
vin, Retorns. 

Hob. 83. 


: „ ‚² oM /’ 
| . 1 164. & 276 to 
Mich. 12 Will. 3. B. R. Vide viele Amendment.] 7. 


| Ix all continued writs the alias mult be teſted the day State Trials 65 
1 the former was returnable. Vide ante 554. | 8 | 


2. Dominus Rex verſus The Mayor of 
| | | Hertford. ; Be, . | 
(Mick. 11 Wall, z. B. R.] 


JNFOR MATION in nature of a quo warranto; 2 Proceſs out of 
venire iſſued returnable in Zaſter-term, and a diftringas _ — 
in Trinity, and an alias diſtringas fifteen days from the rele 2 8 
the ſame Trinity term: It was objected, that this was ir- days, except of 
regular, for that all proceſs on the crown fide is returnable νο ee 
de termino in terminum, and not in fifteen days, and the „ins in rerminure. 
precedents are ſo: It was anſwered, that proceſs of out- 
lawry was the only proceſs returnable de termirs in termi- 
num. Vide 2 Inf. 550. 1 Inft. 134. 9 Co. 119. 5. [ Note: 
"Theſe authorities are general, and make no diſtinction. ] Quoad the pro- 
Hal, C. J. faid, There was no queſtion but the proceſs f. C. 4, 10. 
dg TM Bt, 2 | might edition. 


might be ſued out returnable in fifteen days 3 and Sir $44 
e n ne the; priffice. qeoording co fhin diver- 


, 7 
* 
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l 25 etz 3. Dominus Rex verſus The Mayor, &c. of 
14 „„ Abingdon. W ee 
i | 70 © [Paſch, 12 Will. 3. B. R. 1 Id. Raym. 559. S. C.] 
1 wit of manda- A Mandamur was directed Facobo Courteen majori, balli- 


_ 

r 

— — — 
— 


2 ogg 7 vir, & omnibus principalibus burgenſibus burgi de Abing- 
ons who are den, who by the conſtitution were to chuſe the mayor out 
do do the act. of ſuch perſons. as ſhould be propoſed by the commonalty, 
2 Rs 8 commanding them to chuſe accordingly. It was objected 
Fenz to the writ, that it was miſdirected; for that this was but 
Vide Str. 55, a part of the corporation, viz. chief burgeſſes; whereas 
640. Comyns, the name of the corporation was, mayor, bailiffs, and bur- 
Mandamus, C. 1. . = 
"—2- geſſes; and it was urged that perſons conſtituting a cor- 
700 ] poration could be conſidered but in one of theſe two ca- 
"©  pacities, v2. their corporate or their natural; and that the 
47 , writ muſt be directed to them, either by their names, or 
as a corporation; and they cited Holt's caſe, 2 Jones 52. 
in point. Holt, C. J. ſaid, That caſe was not law; that 
| Serjeant Pemberton, Sir Willinm ones, and all the learned 
EY part of the bar, wondered at the reſolution : And though 
| it ſhould be true, that a mandatory writ might be directed 
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| to the whole cotporation, yet it could not be neceſſary it 
i ö ſhould be directed to more than thoſe, or that part of the 
i corporation that was concerned in the execution of the 
1 g thing required; for it is not in the power of others to put 
* the command of the writ in execution: And the writ was 
i held good. 

W bak? mart he 4. Shirley ver/as Wright. 


121. p · 6. Ante N | : 4 ; | ; | 
273. | {Trin. 1 Ann. B. R. 2 Ld. Raym. 775. S. C.] 


Writ of execu- IN debt ſor an eſcape. of one taken upon a ca. fa. which 
EET _ appeared to be returnable the term next but one after 
theteſte, is well; the ige, ſo that a term intervened. After a verdict for 
meſne proceſs, the plaintiff, it was moved in arreſt of judgment, that the 
N writ was merely void, and conſequently there could be no 
eſcape, and the ſheriff did well to let him go; and 3 Cre. 
468. was cited as a caſe in point. On the other ſide, to 
ſhew that a writ, may be faulty, and yet, not void, were 
cited Poph. 271. Dy. 67, 175. 21 H. 7. 16. Sty. 339. 
1 Ro. 242. 3 Cre. 188. Mc. 274. 1 C.., 271. 2 Bulſt. 256. 
— 694 2 Ro. Rep. 432. Per Holt, C. J. Eſcape lies againſt the 
_ theriff; and there is a difference between a capias in mean 
— 44 | pProceſs, 


Writ, 1 700 


proceſs, and a capias in execution: In mean proceſs, if a 
term be omitted the writ is void in all actions perſotial (a); 
and the ſheriff ſhall not be charged; for the cauſe is diſ- | 
continued and out of court 1 z and by not 3 
having a day in court by return of the writ as he 
ought, the party may be at great prejudice by reaſon of 
the impriſonment in the mean time. „ 7 
But in executions, a ca. /a. omitting a term, is not void; 1 Lev. 254. 
for the party is not to have a day in court; his cauſe is at 7 55un9: 161, 
an end, aud he muſt be in priſon, whether the writ be re- Wit bearing 
turned, or not; nor is it neceſſary it ſhould be returned. teſte out of term 
Per Curiam. The plaintiff had judgment, niſ, Sc. gen butthe. 
And in the ſame caſe, Holt, C. J. ſaid, If a writ of exe- bie. 
cution bear 19e out of term, the ſheriff is juſtifiable, and 
yet ſhall not be liable to an action of eſcape, for it is a 


void writ. A | | | 
(a) R. ac. Parſons v. Lhyd, 2 Bl. Rep. 846. 3 Will. 341. 


F. Helliot verſus Selby. [ 501 ] 
[Trin. 2 Ann. B. R. 2 Ld. Raym. 902. S. C. „ 


5 JN replevin the declaration was, that the defendants ſum- Defendant can- 
moniti fuerunt ad reſpondend. de placito captionis & injuſtæ not take advan- 

detentionis averiarum ipſius, &c. The defendant avowed, N ne 

and the plaintiff pleaded in bar, and the defendant made a ciral, but upon 

naughty rejoinder, upon which it was demurred. And oper or certio- 

now Weld took exception to the original, that it was non- ry 0 8 

ſenſe, and that there was no ſuch word as averiarum. Holt, 6 Mod. 28. S. C. 

C. J. If the original had been averiarum, it had been 3 Salk. 353. 

naught; but this is only a recital of an original, and the 5 

Court will not judge upon a recital ; but the way to take 

advantage is, to crave oper; for this recital is only a ſhort 

intimation to the Court of what the kind of the plea is. 

Powell, J. A replevin may be by plaint in the county, as vide H. Pl. 

well as by original here, becauſe it is /ummonitus. And if 250. Str. 225. 

this caſe had been here by error out of the Common Pleas, 

in which caſe the plaintiff could not have taken advantage 

of this fault by (a) oyer, then he muſt have alleged diminu- 

tion and prayed a certiorari; and if the original returned had 


been ſo, the Court would have reverſed the judgment, 


(a) Query if it ſhould not be « without ger 7” 


| vor. II. 2 
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| 6. [Donvien Retten 6606 The Mayor, Te 
ht I> of Hereford, 


| Tv. 4 Kin! l. R.] 


Writ of manda- 42 to admit one to tlie office of at 
pri * pp Was directed to the mayor and aldermen of Here. 
perions, mo An: ford; and Mr. Bytes "Urged the writ ought to be directed 
to do the act. to the body politic, in whom the inheritanoe of the fran- 
_ S chiſe was, by the name of incorporation, and that was, 
vl. 3. Mod. mayor, aldermen, and citizens; and indeed the writ was 
＋ 153, 3996 returned by the mayor, aldermen,; and citizens in this 
309. Rep. A. G. Cale, and (cited 3 Buff. 190. Holt, C. J. denied that caſe, 
788. Vide Ser. äntl fad; it ts enough to direct the writ to thoſe! that are 
35+ | to execute the writ, or do the thing required: Then it 
appeared the mayor only was to admit; whereas the writ 
was directed to the mayor and aldermen; and Holt, C. J. 
thought the word aldermen was ſarpluſage, and the writ 
well enough; Povel, J. contra. Writs ought to be directed 
to thoſe, and to thoſe only that are to obey the writ : 
How will people know. who are to obey the writ, if the 
direction is inſignificant or immaterial ? If a writ be di- 
rected to the coroner and ſheriff, where it ought to be to 
one only, it is naught: 3 and Geuld, Juſtices, — | 


and the writ was * 


ty * 


9 85 7. Anonymous. 
| [Trin. x 13 Ann. In Canc.] 


W „ A exeat regnum was granted to ſtay the deſendant | 
_ i. from going to Scotland; for though that is not out of 


to Scot- 
8 the the kingdom, yet it is out of the reach of the proceſs of 


Union. Of ne this Court, and within the ſame miſchief (a): 


exeat:regnum, + , 
5 2 Inſt. 54. 4 Med. 179. 3 Mod. 127, ww, 2 Show. 227, &c. 1 | Chan. Caſ. 11 c 116. 


han Cal. 245. Of homine replegiando's & withernams, vide tit, e Vide ante | 
4230 Fareſl. g. 
Note ; A orit of covenant is not amendable either 1 com- 


mon law or by ſliatute. 1 Salk. 5 LY 


a) The een s of the Tecog- 
nizance ſhall be, that he does not go 
out of the realm or 10 Scotland, 1 P. 
Wms. 253. S. C. Mr. Cox Has added 
a note to that report, by the name of 
Done's caſe, of which the following is a 
copy : — With reſpect to this writ, it 
has been determined, Iſt, That it cau- 


not be — except on | bill filed, ex 
farte Brunker, 3 Att. 312. 20). 
That it ſhall not iſſue on a mere legal 


demand for which the deſendaht might 


have been holden to bail, ex parte 
Brunker, ubi ſupra; Anon. 2 Ath. 210. 
Pearne v. Liſe, Ambler 76.; Atkinſon 
v. Leenard, 3 Bro. Ch, 218.; but * 
Pat” AE k» the 


« , 4 a. % * 


the laſt mentioned caſe it ſeems that 
it ſhall iſſue where the courts of law 
and equity have concurrent juriſdic- 
tion. It may alſo iſſue at the inſtance 
of a wife who is ſuing for alimony in 


the Spiritual Court, becauſe that Court 


cannot hold to bail, Sir F. Smithſon's 
caſe, 2 Ven. 345. 3 Read v. Read, 
1 Clan. Ca. 115. ; Anon. 2 4th. 310. ; 
"x cory v. Liſle, ubi ſupra. zdly, The 

demand muſt be certain in its nature, 
Anon. 1 Ath. 521. ; . Anon. 1 Bro. Ch. 

376. 4thly, That in general the ap- 
- plication muſt be ſupported by an affi- 
davit ſwearing poſitively to the debt, 
Rice v. Gueltier, 3 Ath..golt. ; Anon. 
2 Vex. 489.; but on bill for an ac- 
count, it is ſufficient for the plaintiff to 


ſwear to the balance as to his belief, 


Rice v. Gualtigr, ubi ſupra, Where 
the demand is againſt au ad miniſtrator, 
e., the plaintiff ſhould alſo ſwear to 
| his helief of aſſes come to the defend- 


. 
ant's hands, Anon. 2 Vezey 489. 5thly, 


This writ may iſſue againſt a feme eo- 


vert executrix, whoſe huſband is out 
of the juriſdiftion, Ferningham v. Glaſi, 
3 Atk. 409., and Ambler 62. S. C.; 
and Moor v. Melliſb, therein cited, 
6thly, But as the real object of the 

writ, when applied to private concerns, 
is to compel the defendant to abide the 
event of the ſuit, the Court always in⸗ 
clines to diſcharge the writ upon ſuch 
ſecurity being given, Baker v. Duma- 


reſque, 2 Att. 66.3 Ferningbam v. 
Glaſs, ubi ſup.; Robertſon v. Wilkie, 


Amb. 177+; Atkinſon v. Leonard, ubi 


fupra, Whether the writ ſhall iſſue 


againſt a foreigner or perſon uſually 
reſident out of the juriſdiction, in re- 
ſpe& of a demand which originated 
abroad, and is there ſuable, vide Pearne 
v. Lille, Robertſon v. Wilkie, and At. 


Jinks v. luer Ars. 


N 


Taff. 10. 5 Mod, 


9 Comb. 333. 
3 Salk. 204. 
Caſes 3. R. 73. 
Holt 7. 8 © 


. 


\Medngs tote en. 


Pleas before our Lord the King at Weſtminſter, 
of the Term of Faſter in ihe Seventh Year 
of the Reign of cur Lord William the Third, 

now King of England, &c. Roll. 242, 


Sir John Dalſton againſ Fanſon. £22 
f3 Ld. Raym. Entries, 115. S. C. I 


London, c DOE it remembered, That heretofore, to wit, 

to wit. in Hilary term laſt pait, before the lord the 
« king, at Weftmin/ter, came Sir Jahn Dalſton, knight and 
c“ baronet, by Fohn Pratt his attorney, and brought into 
tc the court of our ſaid lord the king, then there, his cer- 
ec tain bill againſt Zo/bua Janſon, a common carrier, in 


et the cuſtody of the marſhal, Wc., of a plea of treſpaſs 


upon the cafe, and there are pledges of proſecuting, to 


A count on the 
a uſtom of the 
realm againſt a 
coinmon carrier. 


« wit, hn Koe and Richard Doe, which faid bill follow- 
ce eth in theſe words, to wit, Landon, to wit, Sir John 
C Da#fon, knight and baronet, complains of Zoſbua Fan- 
& ſon, a common carrier, in the cuſtody of the marſhal 
© of the Marſhalſea of our lord the king, before the king 
«© himſelf being, for that, to wit, That whereas the faid 
« 7o/bua, on the fixtcenth day of March, in the year of 
cc our Lord one thouſand fix hundred and ninety-three, 


„and long before, and ever ſince, has been and till is a 


« common carrier of goods and chattels, and for his pro- 
« fit uſed to bear and carry the goods and chattels of all 
« perſons whatſoever requiring ſuch carriage, from Mate- 
&« field in the county of York to London, and from London 
cc aforefaid to Wakefield aforeſaid, throughout all the ſaid 
ce time for the reward to be had for the ſame. And 
ce whereas by the law and cuſtom of this realm of Eng- 
© land, every common carrier of goods and chattels, who 
© receives goods and chattels ſo to be carried, is obliged 


to preſerve and carry the fame without any diminution 


&« or lofs, ſo that by the default of fuch common carrier 
« or his ſervant, no damage may any ways happen there- 
© unto. And whereas the ſaid Sir John, on the ſaid ſix- 
« teenth day of March in the year of our Lord one thou- 


+ ſand fix hundred and ninety-three aboveſaid, at London 
« aforcfaid, to wit, in the pariſh of Saint Mary le Bow in 


« the 


Pleadings to the Caſes. 


ct the ward of Cheap, was poſſeſſed of the following goods 


de and chattels, to wit, of one deal box, and one hundred 
« pieces of golden coin called guineas, of lawful Exugliſb 
* money, as of his proper goods and chattels : And the 
e ſaid Sir Jaba being ſo poſſeſſed on the ſaid ſixteenth day 
* of March one thouſand fix hundred and ninety-three 


- 


703. 


[704] 


rc aforeſaid, at London aforeſaid, to wit, in the pariſh and 


c ward aforeſaid, delivered the ſaid box with the ſaid one 
4 hundred pieces of golden coin being in the ſame, to the 
« ſaid Fofhun, to carry the ſame ſafely and ſecurcly for 


„% hire from London aforeſaid to Wakepeld aforeſaid, in che 


county of York aforefaid, and there deliver the ſame to 
the aforeſaid Sir John : And the aforeſaid Fo/bua then 
c and there received and had the ſaid box, and the ſaid 


2 8 


« one hundred pieces of gold in the ſame being, to carry 


« and deliver in manner aforeſaid : Nevertheleſs the ſaid 
vc F 0 hath not at any time hitherto delivered the ſaid 

box with the ſaid one hundred pieces of gold in the 
.* ſame being, to the ſaid Sir ohn, but the ſaid box, and 
« the ſaid one hundred pieces of gold coin in the ſame be- 
« ing, afterwards, to wit, on the ſeventeenth day of 
« Marchin the year of our Lord one thouſand fix hundred 
« nincty and three aforeſaid, at London aforeſaid, in the 


c parith and ward aforeſaid, for want of the ſafe keeping 


« thereof by the ſaid 7%], were deſtroyed and loſt. 

« And whereas alſo, on the ſaid ſixteenth day of Afarch 
in the year of our Lord one thouſand fix hundred ninety 
« and three aboveſaid, at London aforeſaid, to wit, in the 
« pariſh and ward aforeſaid, the ſaid Sir ohn was poſſeſſed 
e of the other goods following, to wit, of one deal box 
« and one hundred pieces of golden coin called guineas, of 
“ Jawful Eugliſb money, as of his proper goods and chat- 


Trover laid in 
the ſame held 
not joinable. 
2 Wilton 319. 
contra. 


ce tels, and being ſo poſſeſſed, the ſaid Sir Jahn afterwards, 


« to wit, the ſame ſixteenth day of March, in the year of 
C our Lord one thouſand fix hundred ninety and three 
« aforeſaid, at London aforeſaid, in the pariſh and ward 


© aforeſaid, caſually loſt thoſe goods and chattels out of 


ce his hands and poſſeſſion, which ſaid goods and chattels 
c afterwards, to wit, the tame ſixteenth day of March, 


« in the year of our Lord one thouſand ſix hundred ninety 


«© and three aboveſaid, at London aforeſaid, in the pariſh 
“ and ward aforeſaid, by finding came to the hands and 
C poſſeſſion of the ſaid Ju, Let the ſaid Foſbua, 
_ &« knowing the goods and chattels laſt before- mentioned 


« to be the proper goods and chattels of the ſaid Sir 7%, 
« and ta him the ſaid Sir John of right to belong and ap- 


“ pertain, yet fraudulently contriving and intending craf- 
be tily and ſubtilly to deceive and defraud the ſaid Sir %u, 


66 hath not yet delivered the goods and chattels laſt before- 
- _— 


« mentioned 


mentioned to the ſaid Sir Fohn, although often re- 
queſted, c., but afterwards, to wit, the ſeventeenth 
day of March, in the year of our Lord one thotſand fix 
hundred ninety and three aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, converted and 
tc diſpoſed of the goods and chattels lat mentioned to the 
ce proper uſe and advantage of him the ſaid Zo/bua, to the 
[ 705] © damage of the ſaid Sir John of one hundred and fifty 
| & pounds: And therefore he brings this ſuit, &. . 
Pleas „ And now at this day, to wit, V. N N next after fif- 
s teen days from the day of ZEafter in thi 


| 2 
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| is ſame term, un- 
te til which day the ſaid Jo/bua had leave to imparle to the 
& ſaid bill, and then to anſwer, &c. before the lord the 
“„ king at Weſtminſter, comes as well the ſaid Sir John 
„ Dalſton, knight and baronet, bj his attorney aforeſaid, 
& as the ſaid Fo/bua by William Midgeley his attorney, and 
© the ſaid Fo/pua defends the force and injury when, &c., 
« and ſaith that he is not thereof guilty. And of this he 
« puts himſelf upon the country, and the faid Sir 7% 
„ Dalſton does 10 likewiſe, Sc. Therefore let a jury 
* come thereupon before the lord the king at Weftmin/ter, 
“% on Tueſday next after one month from the day of Eufter, 
© and who neither, Sc., to recognize, c., beeaufe as 
« well, Cc. The ſame day is given to the ſaid parties 
4. there, We.” Sn 99 
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Pleas before our Lady the Queen at Weſtmin- 
ſter, of the Term of St. Michael in the Se- 
cond Year of the Reign of our Lady Anne, 
now Queen of England, c. Roll 398. 


The Earl of Banbury againſt Woods and his Wife. 


Salk. f. 6 Mod. London, © T HOMAS Woods merchant, and Mary his 
$4. 3 Salk. 20. to wit. wife, were attached to anſwer Charles 
Holt 41. 5. OG. 4 Earl of Banbury and Mary Counteſs of Banbury his 
: te wife, in a plea, why they took the ſaid counteſs, and 

ec her ſo taken detain, Nc. And whereupon the ſaid earl 

& and counteſs, by Richard Longford their attorney, com- 

ec plain, that the faid Thomas Wood and Mary his wife, on 

« the twentieth day of April, in the ſecond year of the 

&« reign of our Lady Anne, now Queen of England, &c., 

& at London aforeſaid, to wit, in the pariſh of Sf. Helen in 

„ the ward of Biſhop/gate, the ſaid counteſs took, — 

7 4 R | « 1a 


ce 


.cc 


CC 


Pleadings to the Caſes. 


fo taken do yet hold and detain ; Wherefore they ſay. 


they are injured, and have ne to the value of ten 
thouſand pounds: And they bring this ſuit, Cc. 


cc And the faid Thomas Woods and M. ary his wife, by Rich- 
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ard Aſh their attorney, come and crave oyer of the original 


writ aforeſaid, and of the return of the ſame writ; and 


they are read to them in theſe words, to wit, Anne, by 


the grace of God, of England, Scotland, France,” arid 
Treland, Queen, Defender of the Faith, C., to the 


ſheriffs of London, greeting: Whereas we have oftens. 


times commanded you, that you ſhould juſtly and with. 


out delay replevy Mary the wife of Charles Earl of Bar. 


bury, whom Thomas Words merchant, and Mary his 
wile took, and her ſo taken do detain, as it is ſaid, un- 
leſs ſhe was taken by the ſpecial command of us, or of 
our Chief Juſtice, or for the death of any perſon, or for 
our foreſt, or for any other guilt, wherefore, accord- 
ing to the cuſtom of England, the is not repleviable, 
[eſt we ſhould further hear claim thereof for deſect of 


juſtice; or that you would ſignify to us the cauſe why 


you would not or could not execute our mandate for- 
Pay to you thereupon directed: And you deſpiſing 
our ſaid precepts, as we have been informed, have not 
hitherto taken care to replevy the faid Mary the wife of 
the ſaid earl, or to ſignify unto us the cauſe why'you 
would not or could not do it; in manifeſt contempt of 
us and our mandates, and to the great damage and 
grievance of them the ſaid earl and counteſs, whereat 
we very much wonder and are moved. Still we com- 
mand and firmly enjoin you, that you replevy the ſaid 
Mary the wife of the ſaid earl, according to the tenor 
cf our faid mandates to you before directed for that 
purpoſe, or that you yourſelves be before us from the 
day of Sr. Michael in one month, whereſoever we ſhall 
then be in England, to ſhew why our ſaid mandates fo 
often to you directed, you have contemptuouſly refuſed 
to execute. And have you there this writ. Witneſs our- 
ſelf at Weſtminſter, the twenty- ſecond day of June in 


the ſecond year of our reign {Cz/ar ). By virtue of 


this writ to us directed, we do certify that no other 
writ or mandate of our ſaid lady the queen, of reple- 


vying the within-named Mary the wife of Charles Earl 


of Banbury, whom the within-named Thomas Woods 


and Mary his wife have taken, and her ſo taken do de- 


tain, as within ſpecified, than the writ of pluries reple- 
vin of the ſaid Mary the wife of Charles Earl of Banbury, 
came to our hands, or was delivered to us. And fur- 
ther we do certify to the ſaid lady the queen, that the 


ſaid Mary, the wife of Charles Earl of Banbury, is re- 
1 + 8 « moved 
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& moved afar off to places to us unknown, by the ſaid 
* Thomas Woods and Mary his wife, wherefore we can- 
© not replevy the ſaid Mary the wife of the ſaid Charles 
s Earl of Banbury, as we are within commanded. The 
5 anſwer of Sir Gilbert Heathcote, and Foſeph Wolfe Eſ- 
8 quire, ſheriffs. REES | 
Which bezng read and heard, the ſaid Thomas Woods 
&« and Mary his wife demand judgment of the ſaid writ, 


„ becauſe they ſay that by the form of the ſtatute the ad- 


6“ dition of the village, or hamlet, or place, and county, 
& of the reſidence of the ſaid Thomas ought to be con- 
© tained in the ſaid original writ of the ſaid Charles Earl 
“ of Banbury, and Mary Counteſs of Banbury his wife: 
6 And this they are ready to verify. Wherefore becauſe 
6 ſuch addition is not contained in the ſaid writ, the ſaid 
« Thomas and Mary pray judgment of the ſaid writ, and 
£ that the ſaid writ be quaſhed, &,  _ 

“ And the ſaid Charles Earl of Banbury, and the ſaid 
* Mary Counteſs of Banbury his wife, ſay, that notwith- 
« ſtanding any matter by the ſaid Thomas and Mary his 
« wife above pleaded in abatement of the writ, the writ 
ce of the ſaid earl and counteſs ought not to be quaſhed, 
6 becauſe they ſay that the plea aforeſaid, by the ſaid Tho- 
* mas and Mary his wife pleaded in manner and form 


« aforeſaid, and the matter in the ſame contained, are not 


* ſufficient in law to quaſh the ſaid writ of them the ſaid 
« earl and counteſs, To which ſaid plea they the ſame 
* ear] and counteſs need not, neither are they in any man- 
« ner bound by the law of the land to anſwer; and this 
© they are ready to verify; wherefore for want of a ſuffi- 
$ cient plea in this behalf of them the ſaid Thomas and 
% Mary his wife, they the ſaid earl and counteſs demand 
ts judgment, and that the writ of them the ſaid earl and 
6 counteſs may be adjudged good, and that the ſaid The- 
6 mas and Mary may further anſwer to the ſaid writ, &. 

© And the ſaid Thomas Woods and Mary his wife ſay, 
t“ that the ſaid plea by them the ſaid Thomas and Mary 
$ in manner and form aforeſaid pleaded, and the matter 
« therein contained, are good and ſufficient in the law to 
« quaſh the ſaid writ of them the ſaid earl and countels, 
« which. ſaid plea and the matter therein contained, they 
«© the ſaid Thomas and Mary are ready to verify, as the 
$ Court, Sc. And becauſe the ſaid earl and counteſs 
* have not anſwered to the ſaid plea, nor have hitherto 
* any ways gainſaid it, they the ſaid Thomas and Mary, 


as before, pray judgment of the aforeſaid writ, and that 


te the ſame writ be quaſhed, &'c. + 
gut becauſe the Court of the ſaid lady the queen now 


here, is not yet adviſed of giving their judgment of apd 


concerning 


* 
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& concerning the premiſes, day is therefore given to the 


<< ſaid parties before the lady the queen, until 
<« whereſoever, Sc., of hearing their judgment of and con- 
t cerning the ſaid premiſes, becauſe the Court of the ſaid 
lady the queen now here, is not yet thereof, & c.“ 


FER 


7 I : ; — 


Pleas before our Lady the Queen at Weſtmi nſter, 


of the Term of St. Michael in the Firfl Far 


of the Reign of our Lady Anne, now Queen 
/ England, c. Roll 344 


| Haywood againſt Davies and others. 


Meddleſex, * N E. it remembered, That on Friday next 

to wit.“ after three weeks from the day of St. 
« Michael in this ſame term, before the lady the queen at 
C Męftminſier, comes Rebecca Haywood by William Smyth 
« her attorney, and brings into the court of the ſaid lady 
« the queen now here her certain bill againſt Margaret 
« Davis, otherwiſe Daviſon, and Mary Bonner in cuſtody 
« of the marſhal, &c., of a plea of treſpaſs, and there are 


Far. 104. Salk, 
+» S. Ce 


<« pledges of proſecuting, namely hn Doe and Richard 


« Rye, which ſaid bill followeth in theſe words, that is to 
« ſay, Middleſex, to wit, Rebecca Haywood complains of 
« Margaret Davis, otherwiſe Daviſon, and Mary Bonner 
« in the cuſtody of the marſhal of the Marſhalſea of our 
lady the queen, before the queen herſelf being, for that 
« they the ſame Margaret and Mary, on the firſt day of 
October, in the firit year of the reign of our lady Anne, 
* now Queen of England, c., with force and arms, Qc., 
d the cloſe and court- yard of the ſaid Rebecca in the pariſh 
„of Stebunhbeath, otherwiſe Stepney, in the county of Mid- 
* dleſex aforeſaid, broke and entered, and her the ſaid Re- 
s Zecca, in the quiet uſe ai d occupation of the ſaid cloſe 


& and court-yard, did then and there diſturb and hinder; 


„and alſo for that they the ſame Margaret and Mary af- 


Treſpaſs for 
breaking and en« 
tering of the 
plaintiff's cloſe 
and yard, and 
diiturbing the 
poſſeſſion. 


„ terwards, to wit, the day and year aforeſaid, with force 


„ and arms, Sc., another cloſe and court- yard of the 
„ ſame Rebecca, in the pariſh. and county aforeſaid, did 
„break and enter, and five hundred pails of water and 
& other water of the ſame Rebecca, to the value of twenty 
„ ſhillings, from and out of a certain fountain of her the 
„ ſame Rebecca, in the pariſh and county aforeſaid being, 
6 without the licence of her the ſaid Rebecca, and againſt 


« hep 
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& her will, from and out of the fountain aforefaid, then 
„and there did take and carry away; and alfo for that 
« they the ſame Margaret and Mary afterwards, to wit, 
« the ſame day and year laſt aboveſaid, with force and 
| [ 709 ] & arms, &c., a great quantity of dirt, foil, and water, in 
& and upon the land and another court-yard of the ſame 
% Rebecca in the pariſh and county abore lad, did then and 
ce there put, place, pour out, and caſt forth, and other 
« enormities to the ſame Rebecca did then and there com- 
„ mit, againſt the peace of our ſaid lady the queen that 
* | & now is, and to the damage of her the ſaid Rebecca thirty 
e 2 nine ſhillings: And therefore ſhe brings this ſuit, 
dee, ae And the ſaid Margares and Mary in their proper 
abatement. & perſons come and defend the force and injury, c. and 
ce pray judgment of the ſaid bill of her the ſaid Rebecca, 
« and that the ſame bill may be quaſhed, becauſe they 
c ſay that the cloſe and court-yard, and alſo the places 
« in which the ſaid treſpaſſes are ſuppoſed to be done, 
e are, and at the ſame time when, c. were one acre of 
4 land, and that the ſaid Rebecca at the fame time when, 
4 c. had nothing in the fame acre of land, unleſs to- 
<« gether and undividedly with the ſaid Mary Bonner, who 
« 3 in full life at the pariſh of Stepney in the county of 
« Middleſex : And this they are ready to verify. Where- 
<« fore they pray judgment of the ſaid bill, and that the 
&« ſame bill may be quaſhed, c. | | 
Replication. « And the ſaid Rebecca ſaith, that the aforeſaid bill of 
| & her the ſaid Rebecca, for the reaſon before alleged, 
ce ought not to be quaſhed, becauſe the faith ſhe, at the 
& ſeveral times the ſeveral treſpaſſes aforeſaid are ſup- 
© poſed to be committed, was ſole ſeiſed of the ſaid cloſe 
< and court-yard in the declaration of her the ſaid Re- 
©* becca firſt mentioned, and alſo of the ſaid cloſe and 
* court-yard in the declaration aforeſaid of her the ſaid 
& Rebecca ſecondly mentioned, and of the aforeſaid foun- 
& tain in that declaration in like manner mentioned, and 
< alfo of the third court-yard in the ſaid declaration of 
© the ſaid Rebecca thirdly mentioned, and that the afore- 
„ ſaid Margaret and Mary, at the faid ſeveral times when, 
Traverſe of the 6 Fc. did commit the ſeveral treſpaſſes aforeſaid, as the 
nn. & ſaid Rebecca by her faid declaration above complains 
f « againſt them; without that, that the ſaid Mary Bonner 
cat the reſpeCtive times aforeſaid, or any of them, had 
_& any thing in the ſaid premiſes, or any of them: And 
« ſhe prayeth that this may be inquired by the country. 
Nemurrer, « And the ſaid Margaret Davis, otherwiſe Daviſon, 
c and Mary Bonner ſay, that the plea aforeſaid by her 
« the ſaid Rebecca Haywood, in manner and form — 
. | 2 h «Cc y 
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« by their ſaid replication pleaded, and the matter in the 


« ſame contained, are not ſufficient in law to compel 


« them the ſaid Margaret and Mary to anſwer the bill 
„ of her the ſaid Rebecca, to which ſaid plea they the 


« ſame Margaret and Mary need not, neither by the law 
& off the land are they bound in any manner to anſwer : 
« And this they are ready to verify. Wherefore for want 


of a ſufficient replication of the faid Rebecca in this be- 
« half, they the ſaid Margaret and Mary as before pray 
« judgment of the ſaid bill of her the ſaid Rebecca, and 
that the ſame bill may be quaſhed. And for cauſes of 


« demurrer in law in this behalf, according to the form 
« of the ſtatute in ſuch caſe lately made and provided, 


« the ſaid Margaret and Mary here ſhew to the Court 
te theſe cauſes following; For that the ſaid plea of her 


e the ſaid Rebecca is double, uncertain, and wants form, 


«© and concludes to the country. 


* And the ſaid Rebecca Hoywoed faith, that the plea Joinder in de- 


murrers 


© aforeſaid, by her the ſeid Rebecca in manner and form 
* aforeſaid in her replication above pleaded, and the mat- 
<« ter in the ſame contained, are good and ſufficient in 
% law to compel them the ſaid Margaret Davis and Mary 
&« Bonner to anſwer the bill aforeſaid of her the ſaid Re- 


« Þ/cca; which ſaid plei, and the matter in the ſame 


« contained, the ſame Rebecca is prepared to verify and 
e prove as the Court, c. And becauſe the ſaid Maga- 


« yet and Mary have not anſwered that plea, nor have 
„ hitherto in anywiſe contradicted it, the ſame Rebecca 
* prays judgment; and that the ſaid Margaret and Mary 


„ may further anſwer the ſaid bill of her the ſaid Re- 
c becca, &c, But becauſe the Court of our ſaid lady the 
© queen now here, are not yet adviſed of giving their 
& judgment of and concerning the premiſes, a day there- 
© fore is given to the ſaid parties before our lady the 


« queen at Weſtminſter until Tueſday next after eight days 


„ from the day of St. Martin, for hearing their judgment 
« of and concerning the premiſes, for that the Court 
of our faid lady the queen now here is not yet there- 


&« of, Ec. | 
| « A Reſpondeas oufler awarded." 
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Pleadings to the Caſes, 


Pleas before our Lady the Ducen at Weſtmin- 
ſter, in the Term of Saint Michael in the Fifth 
Year of the Reign of our Lady Anne, now 


by Rueen of Great Britain, &c. Roll 439. 


Salk. 8. \, 8. C. 


[711] 


Saint Michael in this ſame term, before our indy the 


cc 


25 Stroud againſt Lady Gerrard. 
Middleſex, ce B E it remembered, That on Wedneſday 
to wit. next after three weeks from the day of 


1 23 at Weſtminſfler, cometh Thomas Stroud by Daniel 
rown his attorney, and produceth in the court of our 
& lady the queen that now is here his certain bill againſt 


<< the lady [or dame] Elizabeth Gerrard, otherwiſe Gar- 


& rett, in the cuſtody of the marſhal, Sc. of a plea of 
& treſpaſs upon the caſe, and there are pledges of.proſe- 
“ cuting, to wit, 72hn Doe and Richard Roe, which ſaid 
ce bill followeth in theſe words, to wit, Middleſex, to wit, 


* Themas Stroud complains of the lady Elizabeth Gerrard, 


e otherwiſe Garrett, in the cuſtody of the marſhal of the 


Tndebitatus aſ- - 
ſumpſit for ma- 
ſon's work and 
materials found. 


« Marſhalſea of our lady the queen before the queen her- 
« ſelf being; for that, to wit, that whereas the ſaid 
« £Flizabeth on the tenth day of OZober in the fifth year 
& of the reign of our lady Anne, now queen of England, 
% &c. at the pariſh af St. Clement Danes in the county of 
„% Middleſex aforeſaid, was indebted to the ſaid Thomas in 
« fifteen pounds of lawful Engliſo money, as well for 
« divers maſon's works by him the ſaid Themas for the 


« aforeſaid E/:zabeth at the ſpecial inſtance and requeſt of 


ec the ſaid Elizabeth before then made and performed, as 
& for ſtone and other materials and neceflaries in and 
% about the doing and performing the ſaid works uſed 
« and employed by him the ſaid Thomas, at the like in- 


e ſtance and requeſt of the ſaid Elizabeth found and pro- 


Quantum meruit 
foi the ſame. 


« vided; and being ſo thereupon indebted, ſhe the ſame 
« Elizabeth in conſideration thereof undertook, and did 
& then and there faithfully promiſe the ſaid Thomas that 
ce ſhe the ſaid Elizabeth, when thereafter required ſo to 
« do, would well and faithfully pay and fatisfy the ſaid 
6 fiſteen pounds to the ſaid Thomas : And whereas alſo 


* the ſaid Thomas, afterwards, to wit, the ſame day and 


« year abovementioned, at the pariſh aforeſaid in the 
county aforeſaid, at the like inſtance and requeſt of the 
« ſame Elizabeth had done and performed for the afore- 


„ ſaid Elizabeth divers other maſon's works, and had 


found and provided and uſed ſtones and other materials 
| | 6c and 


Pleadings to the Caſes, 
LL and things neceſſary in and about the doing and per- 
« forming of the ſaid works laſt mentioned; the ſaid 


« Elizabeth in conſideration thereof, afterwards, to wit, 
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« the fame day and year aforeſaid, at the pariſh aforeſaid 


„ in the county aforeſaid, undertook, and then and there 
« faithfully promiſed the ſaid Thomas, that ſhe the fame 
«© Elizabeth would well and truly pay and ſatisfy to the 


« ſaid Thomas, when ſhe ſhould afterwards be re- 


« queſted the ſame, as well ſo much money as the 
« ſame Thomas ſhould reaſonably ' deſerve to have for 
d the ſaid other maſon's works laſt mentioned, at the 
ss time of the doing and performing the ſame, as alſo 

« ſo much money as the aforeſaid ſtones and other ma- 


« terials and things neceſſary laſt mentioned, at the time 


« of the finding and providing of the ſame were reaſon- 
ec ably worth: And the faid Thomas in fact ſaith, that he 
c the ſaid Thomas, for the ſaid maſon's works laſt men- 
« tioned, at the time of doing and performing the ſame, 


e reaſonably deſerved to have other fifteen pounds of like 


« lawful Engliſb money; and that the ſaid ſtones and 
“ other materials and things neceſſary laſt mentioned at 


e the time of the finding and providing of them were 


c reaſonably worth other fifteen. pounds of like lawful 
&* Engliſh* money, to wit, at the pariſh aforeſaid in the 
* county aforeſaid, of which the ſaid Elrzabeth then and 
& there had notice: And whereas alſo the ſaid X/;zabeth, 
e afterwards, to wit, the ſame day and year aboveſaid, at 
ce the pariſh aforeſaid in the ſaid county, was indebted to 
« the ſaid Thomas in other fifteen pounds of like lawful 
«© Engliſh money, as well for other maſon's work for the 


[712] 


e ſaid Elizabeth, by the ſame Thomas, at the like ſpecial. Indebitatus at- | 


© inſtance and requeſt of the ſame Elizabeth, before that 
« time wrought and done, as for divers materials and 
e things neceſſary, uſed in and about the ſame work by 
<« the aforeſaid Thomas, at the like inſtance and requeſt of 
c the ſaid Eliaabeth, before then bought, found, and pro- 
« yided, as for divers ſums of money, for the ſaid Z/iza- 
$* beth, by the fame Thomas, at the like inſtance and requeſt 
c“ of her the ſaid Eliaabeth, before that time laid out and 
« diſburſed; and being ſo indebted the ſaid Elizabeth af- 
© terwards, to wit, the day and year aforeſaid, at the pa- 
& riſh aforeſaid in the county aforeſaid, in conſideration 
<< thereof undertook, and then and there did faithfully 
« promiſe the ſaid Thomas, that ſhe the ſame Elizabeth 
would well and faithfully pay and ſatisfy the ſaid laſt- 


ſumpſit as well 


for maſon's work 


43 materials. 


© mentioned fifteen pounds to the aforeſaid Thomas, when 


«© ſhe ſhould be thereunto afterwards requeſted : And 
© whereas alſo the ſaid Elizabeth afterwards, to wit, the 
** ſame day and year above mentioned, at the pariſh-afore- 
We” | 8 « ſaid 


* 
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Indebitatus aſ- 


ſumpſit for work. 


Miſnomer plead- 
ed in abatement, 


[ 713] 


| Traverſe. 
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* ſaid in the county aforeſaid, in conſideration that the 
4 ſaid Thomas, at the like ſpecial inſtance and requeſt of 


« the ſaid Elizabeth, had wrought and done for the ſame 


« Elizabeth other work belonging to a maſon, {or maſon's 
« work, ] took upon herſelf, and then and there did faith- 
« fully promiſe the ſaid Thomas, that the the ſame Elza- 
<« beth would well and truly pay and ſatisfy twenty pounds 
ce of the like lawful money of England, for the {aid laſts 
« mentioned work by the ſame Thomas for the ſaid Eliza- 


« beth ſo wrought and done as aforeſaid, to the ſame Tha. 


« mat, when thereunto after required: Yet the ſaid Eli- 
& zabeth her ſeveral promiſes and aſſumptions aforeſaid in 
« nowiſe regarding, but .contriving and fraudulently in- 
« tending the ſame Thomas in this behalf craftily and 
« ſubtilly. to deceive and defraud, the aforeſaid ſeveral 
« ſums of money, or any part thereof, hath not yet paid 
« to the ſaid Thomas, (although the ſaid Elizalerb by the 
& ſaid Thomas afterwards, to wit, the twelſth day af Octo- 
« ber in the fifth year aforeſaid, at the pariſh aforeſaid, in 
the county aforeſaid, and oftentimes afterwards, was re- 
« quired ſo to do,) but hath hitherto altogether refuſed, 
„ and ſtill doth refuſe to pay him the ſame. Wherefore 
the ſaid Thomas ſaith that he is injured, and hath da- 


+ 


brings this ſuit, Sc. INS 

« And the Lady Honor Gerrard, againſt whom the 
6e aforeſaid Thomas exhibited his bill by the name of the 
Lady Elizabeth Gerrard, otherwiſe Garret, in her pro- 
per perſon comes and defends the force and injury, c. 
« and prays judgment of the ſaid bill, becauſe rhe faith. 
„that ſhe was baptized by the name of Honor, to wit, at 
«© the pariſh of Sz. Clement Danes aforeſaid, and by the 
& ſame name hath been always from her baptiſra to this 
& time known and called; without that, ſhe.the ſaid Ho- 
& gar now is, or ever was known or called by the name of 
« Elizabeth, as by the bill aforeſaid is above ſuppoſed 2 
« And this ſhe is prepared to verify: Wherefore ſhe prays 


* mage to the value of ſixty pounds: And therefore he 


judgment of the aforeſaid bill, aud that the ſaid bill may 


« begquaſhed.. .., 67 EE oy | 
« And the ſaid Thomas Stroud prays a day to imparle to 


| & the plea aforeſaid ; and it is granted to him, Cc. And 


Repl. 


Imparlances for 


the plaintiff, 


& hereupon a day is given to the ſaid parties before our 
« lady the queen at We/tminſter, until Thurſday next, aſter 
« eight days from the day of St. Hilary, that is to ſay, for 
c the aforeſaid Thomas to.imparle to the aforeſaid plea, and 
« then to reply, &c. At which day before our lady the 


queen at Meſiminſter came as well the ſaid Thomas Stroud 


& by his attorney aforeſaid, as the ſaid defendant. in her 
& proper perſon ; and the ſaid T hymas prays: a further day 


dings to the Caſey. 


„ to imparle to che aforeſaid. plea z and it is granted to 


_ « him, Sc.; and upon this a further day is given to the 
_ « faid parties before our lady the queen at Weftminfer, 
„ until Wedne/day next after fifteen days from the day of 

« Eaſter, that is to ſay, for the ſaid-Thomas to imparle to 
te the aforeſaid plea, and then to reply, c. At which 
« day, before the lady the queen at V gfminſter, cometh 
t as well the ſaid Themas Stroud by his attorney aforeſaid, 
& ag the aforeſaid defendant in her proper perſon: And 
8e the ſaid Thomas ſaith, that the ſaid Lady Gerrard, other- 
« wiſe Garret, the perſon againſt whom the ſaid Thomas 
« exhibited the ſaid bill by the name of Lady Elizabeth 


Replication by 
way of eſtoppel, 
that the defends 
ant put in bail 
by the name of 


; Eliz. 


„ Gerrard, otherwiſe Garret, to his aforeſaid plea ought 


s not to be admitted to quaſh the ſaid bill of the ſaid T- 
* mas, becauſe he faith that ſhe the ſaid Lady Gerraru, 


© otherwiſe Garret, the perſon againſt whom the ſaid 
6 Thomas, in the term of St. Michael laſt paſt, exhibited - 
* His faid bill by the name of the Lady Elizabeth Gerrard, 


« otherwiſe Garret, in this ſaid term of Sr. Michael, put 
e in common bail in court here, at the ſuit of the ſaid 
„ Thomas, in the plea aforeſaid, by the name of Lady li- 
% '24b2th Garret, as by the record thereof remaining in the 


es ſame court of our ſaid lady the queen before the queen 


„ herſelf at Weftminfter more fully appeareth : And this 
c“ he is prepared to verify by the ſaid record: Wherefore 

« he prayeth judgment if the ſaid Lady Gerrard, otherwiſe 
4 Garret, the perſon againſt whom the ſame Thomas ex- 
4“ hibited his ſaid bill by the name of Lady Elizabeth Cer- 


* rard, otherwiſe Garret, ought to be admitted to her ſaid 


„ plea to the quaſhing of his ſaid bill againſt the ſaid re- 

<. cord, , [rant 54, bowel: 
And the aforeſaid Honer Gerrard, againſt whom the 
<« aforeſaid Thomas exhibited his bill aforetaid by the name 


Demurrer. 


of Lady Elizabeth Gerrard, otherwiſe Garret, ſaith, that 


the aforeſaid plea by the faid Thomas in manner and 
form aforeſaid above in his replication pleaded, and the 
« matter in the ſame contained, are not ſufficient in law 


[714] 


eto compel her the ſaid Honor to anſwer the ſaid bill of 


him the ſaid Thomas: To which faid plea ſhe the ſame 
* Honor need not, nor is by the law of the land obliged in 


<< manner to anſwer : And this ſhe is ready to verify: 
« Wherefore for default of a ſufficient replication in this 
* behalf, ſhe the ſaid Honor, as before, prays judgment of 


te the ſaid bill, and that the fame bill may be quathed, &c, 


- 


« And the ſaid Thomas faith, that the ſaid plea by the ſaid 
* Thomas in manner and form aforeſaid above in his re- 
<« plication pleaded, and the matter therein contained, are 
good and ſufficient in law to compel the ſaid Z#/izabeth 
“to anſwer to the aforeſaid bill of the ſaid Thomas there - 

y ; EF Res 6c upon 


Joinder. 
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« upon againſt the ſaid E/izabeth : Which ſaid plea, and 
<« the matter in the ſame contained, the ſaid Thomas is 


oc prepared to verify and prove, as the Court, &c. And 
4c becauſe the ſaid Elizabeth hath not anſwered, nor hath 


4 hitherto in anywiſe contradicted it, he the fame Thomas, 


cc as before, prayeth judgment, and that the ſaid Elizabeth; 
cc be compelled to anſwer to the aforeſaid bill of the ſaid 
& Thomas, Sc. But becaufe the Court of our ſaid lady 
<« the queen now here are not adviſed of giving their judg- 


.. © ment of and concerning the premiſes, day therefore is 
g p 7 


given to the aforeſaid parties before our lady the queen 
&« at Weſtminſter, until . . . . day next after . of 
« hearing their judgment of and concerning the ſaid pre- 


6 miſes; for that the Court of our ſaid lady the queen 


now here is not yet thereof, Sc.“ 


* 4 ä 


Salk. 10. Carth. 
455 8. E. 


Declaration for a 
nuſance. 


( 715 ] 


—— 6—— 


Pleas before our Lord the King at Weſtminſter, 
of the Term of the Holy Trinity in the Tenth 
ear , the Reign of our Lord William the 
Third, now King of England, c. Roll | 

C 

Johnſon againſt Long. 
: [3 Ld. Raym. Entries 389. S. C. | 

Somerſet, 6 BE it remembered, That heretofore, to wit, 


to wit. in the term of St. Michael laſt paſt, be- 
« fore the lord the king at Weftminfler, came Timethy 


« TFohnſon by Philip Hodges his attorney, and brought into | 


te the court of our ſaid lord the king then there, his cer- 
&« tain bill againſt Fob» Long, in the cuſtody of the mar- 


„ ſhal, &c:, of a plea of treſpaſs upon the caſe, and there 


* are pledges of proſecuting, to wit, ohn Doe and Rich- 
& ard Roe, which ſaid bill followeth in theſe words, to wit, 
« Somerſet, to wit, Timothy Fohnſon complains of John 
« Long, in the cuſtody of the marſhal of the Marſhalſea 
cc of the lord the king that now is, before the king himſelf 
<« being, for that, to wit, That whereas the ſaid Timothy, 
e on the twenty-firſt day of April in the eighth year of the 
« reign of our Lord William the Third now King of Eng- 
&« land, &c., and ever after to this time, was poſſeſſed and 


e {tilt is poſſeſſed of a certain ancient work-houſe, ſituate 


and being in the pariſh of Whatley in the county afore- 
„ ſaid, in which work-houſe on the ſame twenty-firſt day 
: | 60 of 


a 
* 
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of April in the eighth year aforeſaid, and from time 
whereof the memory of man is not to the contrary, Poſſeſſion alleged 
there was a certain ancient window in the weſt part of in an vid work- 
the ſame work-houſe, through which a very wholeſome RT 


air and a chearing light entered and came in, and uſed tim: out of 


and was accuſtomed to enter and come in on the ſame mind. 


twenty-firſt day of April in the eighth year aforeſaid, 

and for all the time aforeſaid, to the great benefit and 

advantage of the occupiers of the ſaid work-houſe : And 

whereas the ſaid John on the firſt day of April in the 

eighth year aforeſaid, and always afterwards to this 

time, had been poſſeſſed, and doth ſtill remain poſſeſſed 

of a certain parcel of land, with the 3 ſi· Defendant's pol- 
tuate, lying, and being in the parith of J#”hatley afore- felon in a piece 
ſaid in the county aforeſaid,” lying contiguous to the {cu 

aforeſaid work-houſe, and being ſo poſſeſſed thereof, the 

ſaid Fohn contriving and fraudulently intending many 

ways to burthen and oppreſs the ſaid Timothy, and al- 

together to deprive him the ſaid Timothy of the air and 

light which into the work-houſe aforeſaid through the 

window aforeſaid uſed and was accuſtomed to enter and 


come in, and to ſtop up the aforeſaid work-houſe with 


horrid darkneſs, and altogether to deprive the ſaid 77 
mothy of the uſe and advantage of the ſaid work-houſe, 


on the firſt day of April in the eighth year aforeſaid, at 


Wiatley aforeſaid, in the county aforeſaid, erected and 
built anew a certain wall upon the ſaid parcel of land of 


the ſaid John, ſo near the faid work-houſe, that by the 


ſame erection of the wall aforeſaid, the ſaid window on 


the ſaid twenty-firſt day of April, and always after, to 


the day of exhibiting this bill, to wit, the twenty-third 
day of October in the ninth year of the reign of our ſaid 


lord the now king, was very much ſtopped up and dark- Defendant ob- 


ened, whereby the ſame Timothy totally loſt and was de- 3 — 


prived of the whole advantage and eaſement of the ſaid the plaintiff lot 
window, and the comfort and wholeſomneſs of the air tbe benefic of his 
and light which uſed to enter and come in and upon © 

the ſaid window as aforeſaid, and the whole uſe and 


profit of the ſaid work-houſe from the ſaid twenty-firſt 


day of April in the eighth year aforeſaid, to the afore- 

ſaid twenty-third day of October in the ninth year afore- 

ſaid ; Wherefore the ſaid Thomas ſaith, that he is preju- 

diced and damnified to the value of forty pounds: And | 
thereupon he brings this ſuit, Wc. BENE 7 * [716] 
And now at this day, to wit, Friday next after the ſqyarlance, 
morrow of. the Holy Trinity in this ſame term, until 

which day the ſaid John Long had leave to imparle to 

the ſaid bill, and then to anſwer, &c. before our lord 


the king at Vęſiminſter comes as well the ſaid Timothy 


by his attorney aforeſaid, as the ſaid John by Jacob Long 
Vo. II. = "0 


* 


- 
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&© his attorney, and the ſaid John defends the force and 

injury, when, Oc. And faith that the faid Timothy 

e ought not to have or maintain his ſaid action thereupon 

« againſt him, becauſe he ſaith that the aforeſaid Timothy 

“ heretofore, to wit, in Eafter term in the eighth year of 

| 5 the reign of our ſaid lord the king, that now is, in the 

Pleads another ec court of the faid lord the king, before the king himſelf 
aQion and fc. 4e here, to wit, at Weſtminſter, in the county of Middleſex, 
nuiſance in bar. impleaded the fame 7h Long in a certain plea of treſ- 

ty FOR “% paſs upon the caſe, declaring againſt him, That whereas 
forme, declara- ** the ſame Timothy on the tenth day of October in the ſe- 

tion. « yenth year of the reign of our lord the king that now 
« is, and always afterwards until that time, had been, 

„ and then was poſſeſſed of a certain ancient work-houſe, 

« ſituate and being in the pariſh of Valley in the county 

„ aforeſaid, and that in that work-houſe on the ſame 

« tenth day of Ocfober in the ſeventh year aboveſaid, 

and from time whereof the memory of man was not. 

«then to the contrary, there was a certain ancient win- 

& dow in the welt part of the ſaid work-houſe, and that 

« through the fame window the moſt wholeſome air and 

“ light entered and came in on the ſame tenth day of Oc- 

« tober in the ſeventh year aforeſaid, and for the whole 

« time aboveſaid entered and came in, and was uſed and 

„ accuſtomed to enter and come in, to the great bene- 

„ fit and advantage of the occupiers of the faid work- 

* houſe; and that the ſaid 7% on the ſaid tenth day of 

% October in the feventh year aforeſaid, and always after- 
„ wards until that time, had been poſſeſſed, and then was 
poſſeſſed of a certain parcel of land with the appurte- 

<< nances, ſituate, lying, and being in the parith of hat- 

„ey in the county aforeſaid, lying contiguouſly to the 

„ aforeſaid work-houſe; and being ſo poſſeſſed thereof, the 

„ ſaid John contriving and fraudulently intending many 

« ways to burden and oppreſs the faid Timothy, and alto- 

« gether deprive him the ſaid Timothy of the air and light 

„ which uſed and was accuſtomed to come and enter into 

the ſaid work-houſe through the window aforeſaid, and: 

* to ſtop up the work-houfe aforefaid with terrible dark- 
* neſs, and wholly to deprive the ſaid Timothy of the uſe 

& and advantage of the ſaid work-houſe, on the ſaid tenth 
day of October in the ſeventh year aforeſaid, at Whatley 

aforeſaid in the county aforeſaid, did newly erect and 
build a certain wall upon the ſaid parcel of land of 

„ him the ſaid John, ſo near the ſaid work-houſe that by 
the Tame erection of the wall aforeſaid, the aforeſaid 
window, on the ſaid tenth day of October, and always 
afterwards until the twentieth day of April in the eighth 
1 7171 & year of the reign of the now king, was very much 
| * Ropp:d up and darkened, whereby the ſaid Timothy — 
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tally loſt and was deprived of the whole advantage and | 


eaſement of the ſaid window, and the comfort and 
wholeſomeneſs of the air and light, which in and 
through the ſaid window aforeſaid was accuſtomed to 
enter and come in, and the whole uſe and profit of the 


„ ſaid work-houſe from the ſaid tenth day of October in 


the ſeventh year aforeſaid, unto the ſaid twentieth day 
of April in the eighth year aforeſaid: Wherefore the ſaid 
Timothy then ſaid that he was injured, and had received 
damage to the value of forty pounds. And there- 
upon he then brought his ſuit, Sc. And there were 
ſuch rn þ thereupon in the ſame court here, to 


« wit, at Weſtminſter aforeſaid, after that the ſaid 7% had 


cc 
( 


cc 
cc 


there pleaded thereunto, that he was not thereof guilty, 
and by a certain jury of the country had been thereof 


found guilty, That afterwards, to wit, in the term of 
St. Michael then next following, by the fame court 


here, it was conſidered, that the ſaid Timothy ſhould re- 
cover againſt the ſaid John fourteen pounds for his da- 
mages which he had ſuſtained as well by occaſion of 
the premiſes in the ſame record mentioned, as for his 
coſts and damages by him about his, ſuit in that behalf 
laid out, as by the record thereof remaining in the fame 
court here, to wit, at Weſtminſter aforeſaid, more fully 
appears. And the ſame Foz further ſaith, that the 


aforeſaid work-houſe, window, erection, and building 
of the wall aforeſaid, in the faid recited record men- 
' tioned, and the aforeſaid work-houſe, window, erection, 


and building of the wall aforeſaid, in the bill of the ſaid 
Timothy againſt him the ſaid h Long now exhibited and 
abovementioned and exprefled, are the ſame work-houſe, 
window, ereCtion, and building of the wall, and not other 


Judgment in the 
tormer procce1- 
ing 3s 


Averment of the 
identity. s 


nor different; and that the aforeſaid Timothy in the above- 


recited record named plaintiff, and the aforefaid Timothy 


above in the ſaid bill named plaintiff, are one and the 


ſame perſon, and not another nor different; and that 


the aforeſaid John in the ſaid recited record named de- 
fendant, and the aforcſaid John in the ſaid bill above 
named defendant, are one and the fame perſon, and not 


another nor different : And this he is ready to verify. 


Whereupon he prays judgment if the aforeſaid Trms- 
thy ought to have or maintain his ſaid aftion agaiuſt 
him, c. | - „ | 

And the ſaid Timothy ſaith, that he, notwithſtanding 
any matter by the ſaid n above in pleading alleged, 
ought not to be precluded from having his ſaid action 


„ thereupon againſt him the ſaid John; becauſe he ſaith, 
that the plea aforeſaid by the ſaid Fobn in manner and 


form aforeſaid above pleaded, and the matter therein 
| 1412 e e 


cc 
-— =o 


Demurrer. 
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& contained, are not ſufficient in the law to preclude the 
fame Timothy from having his faid action thereupon 
« againſt the ſaid hn; to which ſaid plea he the ſame 
© & Timothy hath no neceſſity, neither by the law of the 
J 718 ] land is bound in any manner to anſwer : And this he is 
e ready to verify. Whereupon for default of a ſufficient 
4 anſwer in this behalf, the ſame Timothy prays judgment, 
% and his damages by occaſion. of the premiſes aforeſaid 
©. to be to him adjudged, Ec. 5 
Joinder. And the aforeſaid John ſaith, that the ſaid plea by 
s him the ſaid John, in manner and form aforeſaid above 
% pleaded, and the matter in the ſame contained, are good 
and ſufficient in the law to preclude the ſaid Timothy 
« from having his ſaid action rhereupon againſt him the 
&« faid Jebn, which ſaid plea, and the matter in the ſame 
contained, he the ſame John is ready to verify and 
<« prove as the Court, & c. And becauſe the ſaid Timo- 
& 7hy hath not anſwered to the ſaid plea, nor hitherto any 
de ways contradicted it, he the ſaid John, as before, prays 
e judgment, and that the ſaid Timothy be debarred of hav- 
Centinuance. © ing his ſaid action againſt him the ſaid John. But be- 
* cauſe the Court of the ſaid lord the king now here are 
de not yet adviſed of giving their judgment in and con- 
« cerning the premiſes, a day is thereupon given to the 
„parties aforeſaid, before the ſaid lord the king at V H- 
« minfter, until Fedneſday next after eight days from the 
ec day of St. Martin, of hearing their judgment therein, 
4 for that the Court of the ſaid lord the king now here is 
« not yet thereupon,'&c, At which day, before the lord 
te the king at We/t:ninfer, come the ſaid parties by their 
judgrnent for © ſaid attornies; upon which all and fingular the premiſes 
the defer.dant. e being ſeen, and by the Court of the lord the king now 
« here more fully underſtood, and mature deliberation 
e thereupon had, it ſeems to the Court of the lord the 
« king here, that the plea aforeſaid by ſaid John, in man- 
« ner and form aforeſaid above pleaded, and the matter 
« in the ſame contained, are good and ſufficient in law to 
“ debar the ſaid Timothy from having his ſaid action 
« againſt the ſaid John. Therefore it is conſidered, that 
« the ſaid Trmothy take nothing by his ſaid bill, but that 
«= he for his falſe complaint be thereupon in mercy, &'., 
% and that the faid Jon go then without a day, Oc. 
« And it is further conſidered, that the aforeſaid John: re- 
<< cover againſt the ſaid Timothy fix pounds and ten ſhil- 
lings for his coſts and charges in and about his defence 
« in this behalf ſuſtained, adjudged by the Court of the 
« faid lord the king now here, to the ſaid Zohr, by bis af- 
“ ſent, according to the form of the ſtatute in ſuch caſe 
* made and provided; and that the aforeſaid John have 
execution thereof,” Cc. h 
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Pleas before our Lord the King and our Lady 

the Jucen at Weſtminſter, of the Term of 
_ Eaſter in the Second Year of the Reign of 
our Lord William and our Lady Mary, now 
King and Queen of England. Roll 43, 


Payne againſt Partridge and another, 
[3 Ld. Raym. Entries 439. 8. C.] 3 
Cambridgeſbire, © DE it remembered, That heretofore, 3 Mod. 483. 


to wit, c to wit, in the term of St. Michael . 
“ laſt paſt, before our lord the king and our lady the Comb. 1806. 
« queen at Weftminfler, came {aac Payne, by Humphry _ * 

* Ambler his attorney, and brought into the court of out 
e ſaid lord the king and lady the queen, then there, his 

« certain bill againſt Edward Partridge, Eſq. and Willium 

&« Boulter, in the cuſtody of the marſhal, c., of a plea of 

“ treſpaſs upon the caſe; and there are pledges of proſe- 

e cuting, to wit, John Doe and Richard Roe, which ſaid 

« bill followeth in theſe words, that is to ſay, Cambridge- 

+ ſhire, to wit, Jaac Payne complains of Edaward Par- peclaratzon | 
„ tridge, Eſq. and William Boulter, in the cuſtody of the n iohabitent of 
„ marſhal of the Marſbalſea of our lord the king and lady e ben 

the queen, before the ſaid king and queen being, far of a ferry-v0«r 

« that, to wit, that whereas the village of Littleport with- for not keeping 
in the iſſe of Ey in the county aforeſaid, is, and from FR 
all the timę whereof the memory of man is not to the 

« contrary, was an ancient village, and whereas within 

the ſaid village gf Litilaport aforeſaid there is, and for 

4e all the ſaid time was, an ancient riyer called 1 ri- 

ver, and upon the ſame river, and acroſs the ſame from 

the whole time aboveſaid, there was an ancient paſſage erp 
« for ferry] at the north-eaſt fide of the ſame village of Preſcription in - 
6 Liftleport, near the end of a lane called Ferry-/ane, 1 tg _ 25 
<« leading from the village of Littleport aforeſaid to the 

fad river, for the paſſing and carrying over of the ſub- 

95 dee of this realm of England, deſiring to paſs over and 

«« beyond the ſaid river, to wit, from a certain place called 
de the Ferry- lane, from the north-eaſt part thereof to a 
s certain place called Adventurous Bank from the north- 
eaſt part of the ſame river overthwart that river, either 
forward or backward, at their will, for the paſſing over 
and tranſporting of their horſes, mares, and geldings, 

** which ſaid paſſing over and tranſporting from the whole 
time aboveſaid until of late, to wit, the firlt day of May 
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cc in the fifteenth year of our lord Charles the Second, late 
« King of England, &'c., were had and performed in a 
c ferry-boat there kept by the. proprietors and occupiers 
of the faid paſſage [or ferry]; and the proprietors, oc- 
[720] © cupiers, and keepers of the faid paſſage [or ferry] and 
cc ferry-boat for the time being, for the better keeping and 
“ maintaining the fame, from the whole. time' aforefaid, 
6 took, and were accuſtomed to take, of the ſaid ſubjects 
« of this realm of England, ſo to be paſſed and tranſported 
c over and beyond the ſaid river, to wit, from the afore. 
« ſaid place called the Ferry-lane to the aforeſaid place 
Exception of in- called Adventurous Bank, acroſs the ſaid river, (other 
habitants in an- 6 than of the inhabitants of the ſame village of Littleport, 


cient meſſuages ; "W477" . | . 1 
1 deu. reſiding in ancient meſſuages or ancient cottages there,) 


trom paying toll. 1 * $3.5 k 
certain reaſonable rates, as toll or cuſtom, to wit, one 
The ſeveral tolls Halfpenny for every horſe and man thereupon riding, and 
taken. (“4 for every led horfe, mare, or gelding, one farthing ; and 
ec for every horſe, mare, or gelding, otherwiſe loaded, one 

& penny for ſuch paſſing and tranſporting of them as 

ce afore faid, to be received every time of their paſſing over 

„ beyond the river aforefaid, at the paſſage ſor ferry] 

Preſeription of © aforefaid, either forward or backward: And whereas 
n T: allo within the ſame village of Littleport there IS, and 
the ancient meſ- ** From the whole time aforefaid, whereof the memory of 
ſuazes and cor» 66 man is not to the contrary, there was ſuch an ancient 
ta,*5 tor tres c cuſtom, to wit, that the inhabitants of that village in 


* 


allage. | 941y ti Yi een "PI" F TE Jp ; 
we ve « Ancient meſſuages or aricient e refiding, had 
1 * aud might have, and from the Whole time aforeſaid were 


da accuſtomed to have, liberty of paſſing over the ſaid ri- 

ee HEE Sr aforefaid paſſige there, for themſelves, their 

- % Horfes, mares; and geldings in the ferry-boat aforeſaid, 
&« ſo as aforefaid tobe tranſported either forward or back- 
Ward, at their pleaſure, without any payment whatſo- 
ever for ſuch their paffing over ſo to be hat: And 


That the plan- © whereas alſo the faĩd at, on the firſt day of May in 


riff is an inbabi- & the ſecond year of the reign of our lord James the Se- 
tant in an ancient mom Har enter er nnen b 

r ag 6 cond, late king of E7g/and, and long before and from 

t e thence afterwards to this time was, and ftill remains 

one of the inhabitants of the aforeſaid village of Lillle- 

ce port, and then and ſtill reſiding in a certain ancient 

e meſſuage there, and for that cauſe and reaſon he the 

& faid Tac, by virtue of the ſaid cuſtom, had and hath a 

« right, and ought to have the liberty of paſſing over the 

& faid river at the pafſage aforeſaid, in the ferry-boat 

„ aforeſaid, for himfelf, his horſes, mares, and geldings in 

: ce form aforeſaid, without any payment whatſoever for 

1 5 the ſame to be made. Nevertheleſs the ſaid Edward 

T* „ and William not being ignorant of the ſaid cuſtom, but 

& contriving and maliciouſly intending him the ſaid ac 

2 6 illegally. 


cc 
£6 
c 
« 
£6 
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illegally to burden and greatly to damniſy, and to de- 


prive him of the liberty of his aſoreſaid paſſing over 
the ſaid river to be had at the paſſage aforeſaid in the 


ſaid ferry-boat as aforeſaid, and alſo to cauſe him the 


ſaid J/aac entirely to loſe the fame, on the ſaid firſt 


« day of May in the ſecond year aboveſaid, and from 


4 
CC 


* 


thence to the day ef exhibiting the ſaid bill of the ſaid 
Tſaac (the ſame £dward and William, then and before 
and afterwards to this time being proprietors, occu- 


66 piers, and keepers of the paſſage [or ferry] and ferry- 


£6 
c 
40 
ce 
40 
40 
60 
40 


cc 


boat aforeſaid) had or preſerved, or kept no ferry-boat 
at the faid paſſage [or ferry] for the paſſing over of the 


ſubjects of this realm, and their horſes, mares, and 
geldings aforeſaid, willing to paſs over and beyond the 


[721] 


ſaid river, but have for the time aforeſaid totally omit- 


ted and neglected to do, have, preſerve, or keep the 
ſame, and no ferry-boat for the time aforeſaid, or any 
part of that time, Was or yet is, although the faid Ed- 


ward and William, on the ſaid firſt day of May in the 


ſecond year aboveſaid, and often afterwards, at Lilile- 


ſuch ferry-boat at the paflage aforeſaid, and to permit 
him the, ſaid Zac to enjoy his ſaid liberty there; ſo 
that the ſaid J/aac from the aforeſaid firſt day of May 


in the ſecond year aboveſaid, and from thence to this 


time was, and yet is hindered and wholly -deprived of 
his liberty of paſſing over the river aforeſaid at the ſaid 


paſſage in form aforeſaid, according to the cuſtom 


aforeſaid to be had, contrary to the ſaid cuſtom, and 


© to the damage of him the ſaid Zave of five hundred 


pounds. And thereupon he brings this ſuit, &c. 
« And now at this day, to wit, Medueſday next after fif- 


teen days from the day of Eaſter in this ſame term, to 


which day the ſaid Edward and Williani had leave to 
imparl to the ſaid bill and then to anſwer, Qc. before 


the lord the king and lady the queen at Veſiminſter, 
cometh as well the ſaid {aac by his ſaid attorney, as the 
ſaid Edward and William by Foſeph Sherawood their at- 


torney; and the faid Zdward and William defend the 


force and injury, when, Qc., and ſay that the aforeſaid 


cc 


cc 


Haac ought not to have or maintain his action afore- 
ſaid thereupon againſt them; becauſe proteſting that 
the paſſing and carrying of perſons, horſes, mares, and 
geldings, over and acroſs the ſaid river, were not had 
or done in any ferry-boat kept for the paſſing over and 


_ tranſportation of perſons or cattle in the place where, 


and in manner and form as by the declaration aforeſaid 
is above ſuppoſed : and proteſting that within the ſaid 
village of Litilapert there is not, nor ever was any ſuch 

A a 4 © cuſtom 


port aforeſaid, were requeſted by the ſaid Iſaac to have * 


Imparlance. 


Proteſtation thit 
the paſſage waz 
not in a boat. 


Further proteſta- 
tion that there is 
no ſuch cuſiom; 
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tc cuſtom as in the declaration aforeſaid is above ſuppoſed 
p proteſtation alſo, *© and alleged; and proteſting alſo that the aforeſaid nac 
ay _ 2 c ig not, 1 3 the inhabitants of * ſaid 
Babtant in an ** Village of Littleport, reſiding in any ancient meſſuage 
2 *. Fe in manner and form — by the aforeſaid — 
tion is above ſuppoſed, the ſaid Edward and William 
„for plea ſay, that long before the ſaid time in which, 
Plea that at their © Ec, to wit, on the firſt day of May in the fifteenth year 
om — * of the reign of the ſaid late __ Charles the Second 
94 fi ae „ aforcſaid, he the ſaid Edward, at his own proper coſts 
and keep it in and charges, erected, built, and placed, in and upon the 
7 1 army & ſaid river and overthwart the ſame river at the pane : 
the boat,  ** aforeſaid, a certain bridge made of wood and ſtones for 
c the. uſe, caſement of paſſing over, and tranſporting of 
all and ſingular the nd, e, mares, and geldings 
« there coming and willing to paſs over and beyond the 
; « faid river at the paſſage aforeſaid, which ſaid bridge 
„there ſo erected and placed the ſame Edward there 
| from time to time, and at all times after the making 
[ 722 ] © thereof to this time, hath well and ſufficiently had, pre- 
| „“ ſerved, and maintained, 'repaired and kept, and ſtill 
“ hath, preſerveth, maintaineth, and keepeth there, ſo that 
the ſaid Jae and all and ſingular the perſons, horſes, 
& mares, and geldings there coming and willing to paſs 
& over and beyond the ſaid river at the paſſage aforeſaid, 
„ from time to time and at all times after the making 
c and placing of the aforcfaid bridge there-unto this time, 
© might and {till may there go, return, and paſs upon, by 
& and over the ſaid bridge acroſs and beyond the river 
© aforeſaid, at the paſſage aforeſaid, without any danger, 
“ and more ſafely, better and ſooner, than in a ferry- 
For which rea» boat: For which reaſon the ſaid Edward and Willian: 
fon they omitted 66 had preſerved or kept no ferry-boat at the ſaid paſſage, 
to keep tte boat. ac but have omitted and neglected to do, have, preſerve, 
& or keep the ſame, as they well might, for the cauſe 
& aforeſaid : And this they are prepared to verify, Where. 
fore they pray judgment if the faid [aac ought to have 
«© or maintain his action aforeſaid thereupon againſt 
„ them, Oc. Ren. | 
Reply, that he „ And the faid Yaac faith, that he, notwithſtanding 
was not permit- oc any thing by the ſaid Edward and William above al- 
= 5 over 4s Jeged, ought not to be precluded from having his ſaid 
32 « action thereupon againſt them, becauſe he faith, that he 
& the ſaid aac was not permitted to have the liberty of 
c the paſſage aforeſaid, by any bridge over and beyond 
ce the river aforeſaid, according to the cuſtom in the de- 
c claration before- mentioned, againſt the cuſtom afore- 
| '* ſaid: And this he is ready to verify. Wherefore he 
: * prays judgment and his damages by occaſion of the 
| +6 premiſes to him to be adjudged, G. 5 5 
5 | « And 
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.« And the ſaid 1 Edward and William NS That the ſaid Demurrer. 


plea by the ſaid acc in manner aforeſaid above in his 


replication pleaded, and the matter in the ſame con- 


tained, are not ſufficient in the law to have and main; 


tain the aforeſaid action of him the. ſaid Jaac againſt 
them the ſaid Edward and William, to which the ſaid © 


Edward and William need not, nor ate by the law of 


the land in any manner bound to anſwer : And this 
ry 1 are ready to verify, Wherefore, ſor default of a 


ſufficient replication in this behalf, the ſame Edward 


and William as before pray judgment, and that the 


ſaid 1/aac be 227 from having his ſaid action 
gainſt them the ſaid Edward and William, &c. 


cc. 9 * the ſaid ac faith, That the aforeſaid plea by * 


the ſame Iſaac i in manner and form aforeſaid above in 


his replication pleaded, and the matter in the ſame 
contained, are good and ſufficient in the law to have 
and maintain the action of the ſaid aac againſt them 
the ſaid Edward and William; which ſaid plea and the 
matter Fara contained, the ſame Jfaac is ready to 
verify and prove, as the Court, Sc. And becauſe the 

2 and William have not anſwered the 


aforeſaid 


ſaid plea, nor haye hitherto any ways denied the ſame, 


he the ſaid aac, as before, prays judgment and his da- 
mages by occaſiop of the premiſes to be . to 
him, Sc. 

% But becauſe the Court of the ſajd lord the king and 
« lady the queen now here are not yet adviſed of giving dad 
their judgment of and concerning the premiſes, a day 

ö fo re the lord hs | 
king ang the lady the queen, at V. e/tminſter, until Fri- 


therefore is given to the ſaid parties be 
day next after the morro of the Holy Trinity, of hear- 
ing their judgment of and concerning the ſaid pre- 


miſes ; for that the Court of the ſaid lord the king and 
lady the queen now here thereof, are not yet, &c. At 


' which day, before the lord the king and lady the queen 
at Meſtminſter, come the ſaid parties by their ſaid at- 
tornies. But becauſe the Court of our lord the king 


and lady the queen are not yet adviſed of giving their 


judgment gf and concerning the premiſes, a day there- 
« fore is given to the ſaid parties before our lord the king ; 


and lady the queen at Veſiminſter, until Thurſda 


| after three weeks from the day of St. Michael, o * ar 
ing their judgment thereupon, for that the Court of 
our ſaid Jord and lady the now king and queen are not- 
yet thereof, c. At which day, before the lord the 


king and lady the queen at We eftminfter, come the par- 
ties aforeſaid by their ſaid attornies . But becauſe the 
Court of the ſaid lord the king and * the queen now 


« here 
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ie here are not yet adviſed of giving their judgment of 
&« and concerning the premiſes, a day therefore is given 


to the ſaid parties before our lord the King and lady the 
t 


Judgment for 
defi endant. 


17241 


« queen at Weſtminfler, until Friday next after eight days 
0 8 rr 2 Hilary, of kr is their ent 
<« for that the Court of the faid lord the king and lady 
<« the queen now here are not yet thereupon, &c. At 
« which day, before the lord the king and lady the queen 
e at Weſtminſter, come the aforeſaid parties by their ſaid 
<« attornies: But becauſe the Court of the ſaid lord the 
<« king and lady the queen, now here, are not yet adviſed 
< of giving their jongment of and concerning the pre- 
© miſes, a day therefore is given to the faid parties 
« before the lord the king and lady the queen at Ve- 
ce minſter, until Wedneſday next after fifteen days from 
« the day of Eaſter, of hearing their judgment there- 
< upon, for that the Court of the faid lord the king and 
c lady the queen now here are not yet thereupon, Qc. 

« At which day, before the lord the king and lady the 
s queen at Weſtminſter, come the aforefard parties by 
tc their ſaid attornies: But becaufe the Court of the ſaid 
<«.. lord the king and lady the queen now here are not yet 
« adviſed of giving their judgment of and concerning the 
<«<. premiſes, a day therefore is given to the faid parties 
<«. before the lord the king and lady the queen at Veſ- 
« minſter, until Saturday next after eight days from the 
e day of the Holy Trinity, of hearing their judgment 
< thereupon, for that the Court of the faid lord the king 
<« and lady the queen now here are not yet thereupon, 
«© c. At which day, before the lord the king and lady 
<«. the queen at Weſtminſter, come the ſaid parties by their 
4 attornies aforeſaid z upon which all and fingular the 
<«. premiſes being ſeen and more fully underſtood by the 
« Court of the ſaid lord the king and lady the queen 
c now here, and mature deliberation being thereupon 
& had, it ſeems to the Court of the ſaid lord the king and 
c lady the queen now here, that the aforeſaid plea by 
ce the aforeſaid [/aac, in manner and form aforeſaid above 
« in his replication pleaded, and the matter in the ſame 
« contained, are not ſufficient in the law to have and 
«© maintain the ſaid action of him the faid aac, againſt 
<« the faid Edward and William: Therefore it is conſi- 


4 dered, that the ſaid 1/aac take nothing by his ſaid bil}, 


« but that for his falſe complaint he be thereupon in 
c mercy,' &c. and that the aforeſaid Edward and William 
<< go hence without a day,” SCW. af 
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Pleas before our Lord the King at Weſtmin- 
ſter, of the Term of St. Hilary in the Se- 
penth Year of the Reign of our Lord William 
the Third, now King of England, &c. Roll 
Hicks againſt, Dowling. | 
[3 L4. Raym, Entries 354. S. C. 


Somerſet, t BE it remembered, That heretofore, to wit, Salle. 13. Caſes 
to wit, „ D in the term of St. Michael laſt paſt, before 3: 100. S. c. 
« our lord the king at Vęſtminſter, came Serah Hicks wi- | 
« dow, by Thomas Callow her attorney, and brought into 
the court of our ſaid lord the king then and there, his 
certain bill againſt ohn Dowling, in the cuſtody of the 
„ marſhal, c., of a plea of treſpaſs upon the caſe; and 
ce there are pledges of proſecuting, to wit, ohn Doe and 
« Richard Roe, which ſaid bill followeth in theſe words, 
« that is to ſay, Somerſet, to wit, Sarah Hicks widow com- Declaration that 
6% plains of John Dowling, in the cuſtody of the marſhal ſhe was lawfully 
<« of the Aarſhal/ea of our lord the king, before the king — bs 5 
& himſelf being, for that, to wit, That whereas the ſaid term of years, 
„Sarah, on the twenty-ſixth day of January in the year and demiſed it 
of our Lord one thouſand fix hundred and ninety-two, * — 
c was lawfully poſſeſſed of and in a certain meſſuage, ſi- ſuch perſons 
« tuate, lying, and being in EH Dundry, in the county ec ſo long. 
<« aforeſaid, for a certain term of years then and yet to 
* come and unexpired ; and being ſo thereof poſſeſſed, 
% the ſame Sarah on the ſame day and year aboveſaid, at 
% Eaft Dundry aforeſaid, demiſed the ſaid meſſuage 
(among others) to the aforeſaid John Dowling, to have _ 
and to hold to the ſame hn Dowling, from the twenty- [ 725 ] 
„ fifth day of March then next following, for the term . 
<« of three years, if the ſaid Sarah Hicks and John Dow- 
Jing, and one Thomas Dowling and Edith, the father 
* and mother of him the ſaid % Dowling, ſhould fo 
long live; by virtue of which ſaid demiſe, the aforeſaid Defendant's en- 
& Fohn Dowling afterwards, to wit, on the twenty-ſixth vn As 2 | 
day of March in the year of our Lord one thouſand fix the reverſien be. 
hundred and ninety-three, entered into the meſſuage longing to the 
&« aforeſaid, and thereof (among others) was poſſeſſed for plaintiff. 
** the ſaid term of three years above to him demiſed, the 
„ reverſion thereof belonging to the ſame Sarah, for the 
<« reſidue of the ſid term firſt above mentioned: And the Averment of 
« faid Sarah in fact faith, that as well the ſaid Thomas lives. 
« Dowling and Edith, as the aforeſaid John Dowling, are 
| 25 ; e « yet 
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Pleadings to the Cates. 


« yet in being and in full life, to wit, at Eq Dundry 
* aforeſaid : Nevertheleſs the aforeſaid h Dowling, © 
4 ſufficiently knowing the premiſes, but contriving and 
„ maliciouſly intending in this part very much to damnity 
« and burthen the ſaid Sarah, he the laid 7h Dowling, 
<& on the twentieth day of June in the year of our Lord 
« one thouſand fix hundred and ninety-five, (being fo as 
<« aforeſaid poſſeſſed of the meſſuage aboveſaid, and the 
„ reverſion thereof belonging to the ſaid Sarah in manner 
before ſaid,) did ſo negligently and improvidently keep 
46 his fire in the meſſuage aforeſaid, that by reaſon thereof 
« the ſame meſſuage was then burnt and is totally, de- 
« ftroyed ; Whereupon the faid Sarah ſaith, that ſhe is in- 
& jured, and hath damage to the value of five hundred 


„ pounds: And therefore ſhe brings this ſuit, Se. 


* And now at this day, to wit, Thur/day next after eight 
« days from the day of St. Hilary in this ſame term, until 
* which day the ſaid John had leave to imparl to the faid 
£ bill, and then to anſwer, &:. before our lord the kin 
% at Weſtminſter, comes as well the ſaid Sarah by her at- 
% torney aforeſaid, as the faid Jabn by Samuel Freuuſter 
& his attorney: And the fame ohn Dowling defends the 
& force and injury, when, &c., and faith that he is not 


thereof guilty; and of this he puts himſelf upon the 


“ country; and the aforefaid Sarah doth likewife, &c. 
6c Therefore let a jury come thereupon before the lord the 
« king at Weſtminſter, on Wedneſday next after eight days 
« from the day of the purification of the bleffed Mary, 
„ and who neither, &:. to recognize, Q. becauſe as well, 
„ec. The ſame day is given to the faid parties there,“ 


&c. 
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| Pleas befor e our Lord the King at Weſtminſter, 


of the Term of the Holy Trinity in the 
Ninth Year of the Reign of our Lord William 
the Third, now King of England, Fc. Rell 
359- WM, 7 33 
Turbervile againſt Stampe. 
[3 L4. Raym. Entries 375. 8. C.] 


Salk. 13, 647- Dorſet, © B E it remembered, That heretofore, to wit, 


to wit, in the term of Eaſter laſt paſt, before our 
e lord the king at [/eftminſfler, came Thomas Turbervilt 
; 1 „ the 


c 
« 
4 
— 
40 
40 
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the younger, Eſq. by Edward Laurence his attorney, 


and brought into the Court of our ſaid lord the king 
then there, his certain bilk againſt 7% Stampe, Gentle- 
man, in the cuſtody of the marſhal, &'«c., of a plea of 
treſpaſs upon the caſe ; and there are pledges of proſe- 


_cuting, to wit, Jabn Doe and Richard Roe; which ſaid 


bill followeth in theſe words, that is to ſay, Dorſet, to 
wit, Thomas Turbervile the younger, Eſq. complains of 
Fobn Stampe, Gent. in the cuſtody of the marſhal of the 
Marſhal{ea of our lord the king, before the king him- 
ſelf being, for that, to wit, That whereas, according to 
the law and cuſtom of this realm of England. hitherto 
uſed and approved, every man of the ſame realm is 
obliged to keep his fire ſafe and ſecure by day and by 
night, leſt for want of the due keeping of ſuch fire any 
damage in any manner happen to any perſon of the 


ſame realm ; and whereas the aforeſaid Thomas, on the 


ſixth day of April in the ninth year of the reign of our 
lord William the Third, now King of England, &&':., 


was poſſeſſed of a certain cloſe of heath lying and being 
in the pariſh of Stole in the county aforeſaid : And 


whereas alſo the ſaid John, on the day and year above- 
ſaid, was in like manner poſſeſſed of a certain other cloſe 
of heath, next adjoining to the ſaid cloſe of heath of 
him the ſaid Thomas, in the pariſh and county aforeſaid, 
the ſaid ohn, on the day, year, and place aboveſaid, fo 
negligently and improvidently kept his fire in the ſaid 


cloſe of heath of him the ſaid Fon, that for default of 


the due keeping of the ſaid fire, the heath and furzes 
of the ſaid Thames, to the value of forty pounds, in the 
ſaid cloſe of heath of him the ſaid Thomas theri growing 
and being, were burnt, to the great damage of the ſaid 
Thomas, and contrary to the cuſtom aforeſaid : Where- 
fore he ſaith that he is injured and hath damage to the 
value of forty pounds: And thereupon he brings this 
ſuit, e. | 5 1 | 
« And now at this day, to wit, Friday next after the 
morrow of the Holy Trinity in this ſame term, until 
which day the ſaid ohn had leave to imparle to the 
ſaid bill, and then to anſwer, Sc. before the lord the 
king at Weſtminſter, comes as well the ſaid Thomas by 
his ſaid attorney, as the ſaid Fohn by Samuel Brewſter 
his attorney: And the ſaid John defends the force and 
injury, when, £7c., and faith that he is not thereof 


guilty ; and of this he puts himſelf upon the country; 
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and the ſaid Thomas likewiſe, &c. Therefore let a jury 


* thereupon come before the lord the king at Weſtminſter, 
on — day next after ——— ; and who neither, Oe. 
ö cc to 


Venire awarded. 
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727 Pleadings to the Caſes, 
7 Wit recognize, Wc, becauſe as well, toc. The ſame day 


<« is given to the ſaid parties there, & c. 
Nik prius. „ Afterwards proceſs being thereupon continued be- 
_ << tween the ſaid parties of the aforeſaid plea, by the jury's 
* being reſpited there between them thereupon, before 
„ our lord the king at Weſtminſter, until Saturday next 
' after three weeks from the day of Saint Michael, unleſs 
<« the juſtices of our lord the king aſſigned to take the aſ- 
« ſizes in the county of Dorſer, on Thurſday the twenty- 
“ ſecond day of July, at Dorcheſter in the county aforeſaid, 
< by the form of the ſtatute, '&c., ſhould firſt come for de- 
<« fault of jurors, &c. At which day, before the lord the 
« king at Weſtminſter, cometh the ſaid Thomas Turbervile 
the younger, by his ſaid attorney, and the ſaid juſtices 
% before whom, &c. have ſent hither their record before 
Poſtca and ver- ©. them, had in theſe words, to wit, Afterwards on the day 
and place within contained, before Sir Edward Ward. 
« Knt.chief baronof tlie Exchequer of the lord the king, and 
« Sir Thomas Rokeby, Knt. one of the juſtices of the lord 
„the king aſſigned to hold pleas before the king himſelf, 
<« juſtices of our ſaid lord the king aſſigned to take aſſizes 
in the county of Dorſet, by the form of the ſtatute, Qc. 
© came the within- named Thomas Turbervile the younger, 
<«. Eſq. by his attorney within mentioned, and the within- 
| „ written John Stampe, Gent. although ſolemnly required, 
Defencant's de- did not come, but made default: Therefore let the 
Sault; jury, whereof mention is made, be taken againſt him 
« by default, and the jurors of that jury being ſummoned, 
c ſome of them, to wit, Themas Netting, Henry Kelloway, 
« Richard Hambourne, ohn Ford, David Hayward, Mark 
&« Dowland, Henry Humber, James Squib, Robert Weol- 
« frays, came and are ſworn into that jury; and becauſe 
<« the reſt of the jurors of the ſame jury did not appear, 
<« therefore other perſons then preſent being choſen for 
<« this purpoſe are appointed a- new by the ſheriff of the 
< county aforeſaid, at the requeſt of the aforeſaid Thomas 
Turbervile, and by the mandate of the aforeſaid juſ- 
tices, whoſe names are affiled in the panel within writ- 
ten, according to the form of the ſtatute in ſuch caſe 
4 lately made and provided: And a jury being appointed 
a- new, namely John Warren, William Buſſel, and Na- 
« thaniel Payne, ſummoned in like manner, come, and to- 
« gether with the other jurors aforeſaid firſt for this pur- 
[ 728 ] E poſe impanelled and ſworn, being choſen, elected, tried, 
Verdict for © and ſworn to ſpeak the truth touching the within con- 
plaintiff. 44 tents, upon their oath ſay, that the aforeſaid 7ohn Stampe 
s js guilty of the within- written premiſes within laid to 
„his charge, as the ſaid Thomas Turbervile thereupon 
| 4e within 
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within complaineth againſt him, and aſſeſs the damages 
of him the ſaid Thomas, by the occaſion within written, 


ce beſides his coſts and charges by him concerning his ſuit 
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in this behalf applied, to cighty pounds, and for the ſaid 
coſts and charges to forty ſhillings: Therefore it is con- Judgment. 
ſidered, that the ſaid Thomas Turbervile do recover 
againſt the aforeſaid John Stampe his ſaid damages by 


« the ſaid jury in form aforeſaid aſſeſſed, and alſo eleven 
f 


pounds of his coſts and charges for the increaſe, ad- Inereaſe of da- 
judged by the Court of the faid lord the king now here mages. 

to the ſame Thomas Turbervile by his aſſent, which ſaid 

damages in the whole amount to thirty-one pounds; 


and the ſaid John, in mercy,” Se. 
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Cirmwal, c DE it remembered, That heretofore, to $atk. 1 5. Caſes 
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our lord the king at Vęſminſter, came Stephen Robins, 


* 


Pleas before the Lord the King at Weſtminſter, 


of the Term of the Holy Trinity in the Tenth 
ear of the Reign of our Lord William the 
Third, now King of England, &c. Noll 


Robins again/t Robins. 
[3 Ld, Raym. Entries 446. S. C.] 


it, „ 1 wit, in the term of Lafer la before B- K. 273. S. C. 
to Wit, , t afl it paſt, ru Caſe for arreſting 


| . a man by colour 
Gentleman, by Edward Hoblyn his attorney, and brought of proceſs and 
into the court of the ſaid lord the king then there his aps no 
certain bill againſt John Robins, Gentleman, in the cuſ- as required by 
tody of the marſhal, c., of a plea of debt; and there law, after tender- 


are pledges of proſecuting, that is to ſay, hn Doe and ib a common 


Richard Roe; which ſaid bill followeth in theſe words, se. 


to wit, Cornwal,to wit, Stephens Robins, Gentleman, com- 


plains of John Robins, Gentleman, in the cuſtody of the 


marſhal of the ar/ha//ea-of our lord the king, before 
the king himſelf being, for that, to wit, 'That whereas 
the ſaid ohn never had any lawful cauſe of action 


. againſt the fame Stephen, ſo that by the law of this realm 
of England the body of the ſaid Stephen ought for the 


ſame to be taken, and in priſon detained until the ſaid 
Stephen ſhould find ſufficient bail to anſwer the ſaid 
John in the ſame cauſe : Nevertheleſs the ſaid hn [ 729 | 
knowing the premiſes, but contriving and maliciouſly 
intending him the ſaid Stephen in this behalf illegally to 
| 8 = « burthen, 
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Pleadings to the Caſes, 

d bürthen, oppreſs, and damnify, and to injure and leſſer. 
<« his credit and reputation as much as in him was, he the 
* ſaid John, on the twenty-eighth day of May in the 
« ninth year of the reign of our lord William the Third, 
„ now King of England, &c., at Bodmyn in the county 
« aforeſaid, cauſed the fame Stephen, by pretence and co- 
© Jour of a certain proceſs in the law, to be arreſted ; 
“ and although he the aforeſaid Stqphen was always ready 
4 to appear upon fuch proceſs at the day of the return 
« thereof to anfwer the faid John according to the exi- 
* gency of the ſame proceſs ; yet the faid Joh#i maliciouſly 
« procured and cavſed the ſame Stephen, on the day and 
« year aforeſaid, at Bodmyn aforeſaid, to be tiptifoned, 
* and there in priſon to be detained by the ſpace of fix 
„ months, for that only that the aforeſaid Stephen could 
<« not find ſufficient bail to anſwer the ſaid John upon the 
« ſaid proceſs ; by which the ſaid Stephen was forced to 
< expend great ſums of money for his ſuſtenance in priſon 
« aforeſaid ; and the neceſſary buſineſs of the ſaid Stephen 
<< for that time remained undone, and the ſame Stephen 
<« in his manner of living was greatly injured, to the great 
« difturbance of his mind, and the manifeſt detriment of 
ec his fame and credit: Wherefore the ſaid Stephen faith 
de that he is injured and hath damage to the value of one 
„hundred and fifty pounds: And therefore he brings 
6 ſuit, Sc. ö . | | 7 Dh 

«© And now at this day, to wit, Friday next after the 
cc morrow of the Holy Trinity in this ſame term, until 


&« which the ſaid Stephen had leave of imparling to the 


cc aforeſaid bill, and then to anſwer, c. before the lord 
<« the king at Weſtminſter, cometh as well the aforeſaid 
« Stephen by his ſaid attorney, as the aforeſaid on by 
<< Foſeph Sherwood his attorney; and the ſaid John defends 
< the force and injury, when, &c., and ſaith that he is not 
4 thereof guilty; and of this he puts himſelf upon the 
< country; —— the ſaid Stephen thereupon likewiſe, c. 
" Theretre let a jury come thereupon before the lord the 
« king at Weſtminfler, on Wedneſday next after three 
„ weeks from the day of the Holy Trinity, and who nei- 
< ther, rc. to recognize, &c., becauſe as well, Wc. The 
<«< ſame day is given to the ſaid parties there,” Wc. 


z , . 


Pleadings to the Caſes, 


730 


Pleas before our Lord the King at Weſt minſter, | 


of the Term of St. Hilary in the Ninth Year 
of the Reign of our Lord William the Third 
now King of England, &c. Roll 437. 


Iveſon againſt Moore and others. 
[3 Ld. Raym. Entries 436. S. C.] 
Yorkſhire, © B E it remembered that heretofore, to wit, 
to wit,“ in the term of Sr. Michael laſt paſt, be- 


« fore the lord the king at Weſtmin/ter, came Henry Tve- 
« fon by Edmund Barker his attorney, and brought into 


Salk, 1 5. Comb, 
480. Carth 45r. 
Caſes B. R. 262. 


Holt 10. 8. Co yg 


e the court of our ſaid lord the king then there his certain 


0 bill againſt 7 Moore, Eſq. and Ruth his wife, Samuel 
« Wright, er, Lobley, Henry Smith, and Peter Bla- 
„ key, in t 
« treſpaſs: upon the caſe; and there are pledges of proſe- 
„ cuting, namely, John Doe and Richard Roe ; which faid 
& bill followeth in theſe words, that is to ſay, Yorkſhire, 
« to wit, Henry Tve/on complains of hn Moore, Eſq. and 
& Ruth his wife, Samuel Wright, Jeremiah Lobley, Henry 
« Smith, and Peter Blakey, in the cuſtody of the marſhal 
6“ of the Marſbalſea of our lord the king, before the king 
„ himſelf being, for that, to wit, that whereas the ſaid 
6% Henry Tveſon, on the fourteenth day of May in the ninth 
« year of the reign of our lord William the Third, now 
6 King of England, &c., and long before and always af- 


e cuſtody of the marſhal, c., of a plea of 


Declaration, ſet- 
ting forth, that 
he was poſſeſſed 
of a certain term 


of years in a col- 
liery adjoining to 


the highway. 


« terwards, until this time, was poſſeſſed and {till is poſ- 


& ſeſſed, for a certain term of years then and yet to come 


and unexpired, of and in a certain colliery and mine of 


„ coals, being under the ground and land, and in the 
« bowels of a certain cloſe or land, fituate and lying in the 
« pariſh of W/hitkirke, otherwiſe Whitchurch, in the county 


“ aforeſaid, called Whithirhe, otherwiſe Whitchurch-fields, 
and near adjacent to the king's common highway in the 


“ pariſh aforeſaid, leading on the north part from the vil- 


lage of Wetherby in the county aforeſaid, in, by, and 
over a certain moor there called Winmore, and from 
„ thence in, by, and through a certain lane there called 


« Anliſhaw Lane, and from thence in, by, and through the 


village of Whitkirke, otherwiſe Whitchurch aforeſaid, 
and fo back again, and alſo of and in a certain other 
e colhiery and mine of coals being under the ground and 


* land, and in the bowels of a certain cloſe of moor or 


«© parcel of land, in the pariſh aforeſaid, called Halton 
0 01. II. Ws | B b „ Moors 
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& Meer, ſituate and lying, and likewiſe near adjacent to 
* the king's common highway aforeſaid, leading on the 
| „ north part from the village of Wetherby aforeſaid, in, 
[ 731 ] „ by, and over the ſaid Winmore moor, and from thence 
« in, by, and through the lane aforeſaid, called Anliſhaw 
& Lane, and from thence in, by, and through the village 
% of Halton in the count aforeflid, and ſo back again, in, 
& by, and through which ſaid lane called Anliſbaau Lane, 
e the coals got and dug out of the mine aforeſaid were 
% wont and intended to be carried and conveyed, as mat- 
< ters fell out, from the cloſes aforeſaid, to the places 
„neighbouring and adjacent: And whereas alſo on the 
| „ ſame fourteenth day of May, the aforefaid Henry Iueſon 
And had great (4 had a great quantity, to wit, two hundred cart-loads of 
— oe hy «© coals dug out of the mine aforeſaid, ſeverally ready to 
lor ſale. © be expoſed to ſale in the cloſes aforeſaid, they the ſaid 
« TFohn, Ruth, Samuel, Jeremiah, Henry Smith, and Peter, 
«© being not ignorant of the premiſes, but contriving and 
& fraudulently and maliciouſly intending to hinder, de- 
* ceive, and defraud the ſame Henry Tveſen of the uſe and 
“ benefit of his coals aforeſaid, and to alienate and ſeduce 
„the buyers of the coals dug out of the colliery aforeſaid 
« from the ſaid colliery, and to appropriate and procure 
= | them to the colliery of the ſaid John Moore near adjacent 
ad 2 in the pariſh aforeſaid, afterwards, to wit, the aforeſaid 
yo 3 TL « fourteenth day of May in the ninth year of the reign of 
der buyers, did e our ſaid lord the now king aboveſaid, did lay and place 
flop up the way. 4c four cart- loads of great ſtones, and one root of a great 
ah in the ſaid way in the lane aforeſaid, at the pariſh 
& aforeſaid, and continued and permitted the ſtones and 
& root of the aſh aforeſaid there to remain for the ſpace of 
“ one month, by which ſaid ſtones, and the root of the 
c ath aforeſaid, the aforeſaid way, in, by, and through 
ce the lane aforeſaid, was ſo much ſtopped up and ob- 
„ ſtructed, that the carts and carriages for the carrying 
and conveying of the coals gotten. and dug out of the 
„ colliery and mine aforeſaid, could not paſs in, by, and 
1 <« through the ſaid way, by the lane aforeſaid; by which 
reby the 
plaintiff lot the ** the ſame Henry Tveſon totally loſt the benefit, profit, and 
ſale of his coals. «6 advantage of his ſaid colliery for the whole time afore- 
% ſaid; and the coals gotten from the colliery aforeſaid, 
& for want of buyers, ſo hindered and obſtructed for the 
& reaſons aforeſaid, became greatly damaged and depre- 
« ciated, to the damage of the faid Henry of fifty pounds: 
“ And therefore he brings ſuit, We. . . 
Imparlanee. And now at this day, to wit, Monday next after eight | 
| % days from the . of St. Hilary in this ſame term, until 
„ which day the aforeſaid John Moore and Ruth his wife, 
4 Samuel, Jeremiah, Henry Smith, and Peter, had leave of 
| „ « imparling 


— 


Pleadings to the Caſes, _ 


« imparling to the ſaid bill, and then to anſwer, Oc. be- 
4 fore the lord the king at Vęftminſter, comes as well the 
« ſaid Henry Iveſon by his ſaid attorney, as the aforeſaid 
« Fohn Moore and Ruth his wife, Samuel, Feremiah, Henry 
Smith, and Peter, by Michael Fohnſon their attorney: 
And the ſame ohn Moore and Ruth, Samuel, Feremiah, 
. « Henry Smith, and Peter, defend the force and injury, 
« when, &c. and ſay that they are not guilty of the pre- Not guilty 
« miſes above laid to their charge in manner and form as pleaded. 
« the aforeſaid Henry Tveſon above complains - againſt ; 
« them: And of this they put themſelves upon the 7 321 
- 8 and the aforeſaid Henry Tveſon like wiſe, &. 
« Therefore let a jury come thereupon before the lord the 
“ king at Weſtmin/ter, on Saturday next after the morrow of 
« the Purification of the Bleſſed Virgin Mary,; and who 
„ neither, &c. to recognize, &c. becauſe as well, &c. 
„The ſame day is given to the ſaid parties there,” &c. 


* . Lo 
— = 


* 
— 


Pleas before the Lord the King at Weſtminſter, 

of the Term of St. Michael in the Tenth 
Year of the Reign of our Lord William the 
Third, now King of England, &c. Roll 
125. 8 


Butcher againſt: Andrews. 


Hr, BE it remembered, That heretofore, to wit, Salk. 23. Carth. 
to wit, “ in the term of Zafter laſt paſt, before the 43. 2 . 
ce lord the king at Weſtminſter, came Thomas Butcher by Holt 606. S. C. 
&* Ralph Cole his attorney, and brought into the court of | 

5 the ſaid lord the king then there his certain bill againſt 

.  Fames Andrews, in cuſtody of the marſhal of the Mar- 

% /balſea, &c. of a plea of treſpaſs upon the caſe ; and there 

are pledges of proſecuting, namely, John Doe and 


« Richard Roe ; which ſaid bill followeth in theſe words, eee In con- 
eration ne 


te that is to ſay, Eſex, to wit, Thomas Butcher complains „e ede the 
e of James Andrews in the cuſtody of the marſhal of the denn e fon 
« Marſhalſea of our lord the king, before the king being,  fum not ex- 
for that to wit, That whereas the aforeſaid James on the _— op 
&« firſt day of Auguſt in the eighth year of the reign of goods of that va- 
% our lord William the Third, now king of England, Sc. lue, he would 
&« at Geftingthorpe in the county aforeſaid, in conſideration 7 
that the ſame Thomas Butcher, at the ſpecial inſtanee 

* and requeſt of him the ſaid James, would lend and ac- 

„ commodate to one George Andrews, ſon of the ſaid 


B b 2 — * TOs 


=o 


732 Pleadings to the Caſes. 
% TFames Andrews, any ſum or ſums of money, and 
& would ſell and deliver to the ſame George ſuch goods, 
« wares, and merchandize, as he the ſame George ſhould 
„ want and require, and would truſt the ſaid Gearge for 
e the ſame, ſo that the ſaid ſums of money ſo as aforeſaid 
© to be-lent, and the value of the ſaid goods, wares, and 
s merchandizes to the ſaid George Andrews by the afore- 
©& ſaid Thomas Butcher to be delivered and ſold, ſhould not 
© in the whole exceed the ſum of five pounds of lawful 
[ 733 ] © money of England, took upon himſelf, and then and 
| <« there faithfully promiſed the ſame Thomas Butcher, that 
«© he the aforeſaid James would well and truly pay and 
« ſatisfy to the ſaid T homas Butcher not only all ſuch ſums 
« of money ſo to be lent and accommodated by him the 
& ſaid Thamas Butcher to the ſaid George Andrews, but alſo 
all ſuch ſums of money as the goods, wares and mer- 
% chandizes aforeſaid at the time of the ſale and delivery 
« thereof ſhould be reaſonably worth, when he after- 
„ wards ſhould be requeſted: And the ſaid Thomas 
Arerment. „ Butcher in fact faith, that he the ſame Thomas Butcher 
« afterwards, to wit, on the ſame firſt day of Auguſt in the 
„eighth year aboveſaid, at Ge/tingthorpe aforeſaid, in the 
«© county aforeſaid, at the ſaid ſpecial inſtance of him the 
« faid James, did lend and accommodate to the ſaid George 
Andreu the ſum of thirty ſhillings of lawful money of 
« Fnpland, and on the ſame day, year, and place laſt 
„ aboveſaid, at the aforeſaid ſpecial inſtance and requeſt 
of him the ſaid James, fold and delivered to the ſame 
„ George Andrews divers goods, wares, and merchandizes, 
and truſted the aforeſaid George for the ſame ; and that 
de the goods, wares, and merchandizes aforeſaid, at the 
< time of the ſelling and delivery thereof, were reaſon- 
& ably worth the ſum of three pounds and ten ſhillings of 
like lawful} money of England, to wit, at Ge/tingthorpe 
& aforeſaid, in the county aforeſaid, whereof the ſaid Zames 
« afterwards, that is to ſay, on the ſame firſt day of Auguſt 
in the year aboveſaid, at Gz/ingthorpe aforeſaid, in the 
| county aforeſaid, then and there had notice by the ſame 
Indeb. aſſumpſit “ Thomas Butcher : And whereas alſo the ſaid James af- 
as eee e terwards, to wit, on the ſame firſt day of Augiſt in the 
titre . <« eighth year aboveſaid, at Ge/tingthorpe aforeſaid, in the 
« county aforeſaid, was indebted to the ſame Thomas 
% Brtcher in five pounds of like lawful money of HEug- 
C Jand, for ſuch ſum of money of him the ſaid Tho- 
Indebitatus af- ** mas Butcher, by the aforeſaid Thomas Butcher, at the 
ſumplitfor other © like ſpecial inſtance and requeſt of him the ſaid James, 
5 | held outs © & to the ſame George Andrews before that time lent and 
„ accommodated; and alſo was indebted to the ſame 
« Thomas Butcher in other five pounds of like lawful mo- 
| | | sc ncy 
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Pleadings to the Caſes, 


ney of England, for divers goods, wares, and merchan- 
dizes by the faid Thomas Butcher to the aforeſaid George 


Andrews, at the like ſpecial inſtance and requeſt of the 


ſame James, before that time ſold and delivered; and 
the ſaid James being ſo indebted to the ſaid Thomas 


Butcher, he the ſaid James, in conſideration thereof, af- 


733 


terwards, to wit, on the ſame firſt day of Auguſt in the 


eighth year aforeſaid, at Gęſtingthorpe aforeſaid, in the 


county aforeſaid, took upon himſelf, and then and there 


in like manner lawfully promiſed that he the ſaid emes 
would well and faithfully pay and ſatisfy the aforeſaid 
ſeveral ſums of five pounds, and five pounds laſt men- 
tioned, to the ſame Thomas Butcher, when afterwards he 
ſhould be thereunto requeſted. And whereas alſo the 


ſaid Fames afterwards, to wit, on the ſame firſt day of 


Auguſt in the eighth year aboveſaid, at Geftingthorpe 
aforeſaid, in the county aforeſaid, was indebted to the 
ſame Thomas Butcher in other five pounds of like lawful 
money of England, for ſo much money of him the ſaid 
Thomas Butcher, by the ſame Thomas Butcher, at the like 
ſpecial inſtance and requeſt of the ſaid James, for the 


ſame James before that time expended and laid out; 
and he the ſaid James being thereupon ſo indebted to 


the ſame Thomas Butcher, he the ſaid Fames, in conſi- 
deration thereof, afterwards, to wit, the ſame day and 


[734] 


year laſt aboveſaid, at Ge/tingthorpe aforeſaid, in the 


county aforeſaid, did take upon himſelf, and then and 
there in the like manner did faithfully promiſe the ſaid 
Thomas Butcher, that he the ſaid James would well and 
truly pay and fatisfy the aforeſaid five pounds laſt men- 
tioned to the ſame Thomas Butcher, when he ſhould be 
afterwards thereunto requeſted. Nevertheleſs the afore- 
ſaid James in nowiſe regarding his ſeveral promiſes and 


_undertakings aforeſaid in form aforeſaid made, but 


contriving and fraudulently intending craftily and fub- 
tilly to deceive and defraud the ſaid Thomas Butcher, 


| hath not yet paid the aforeſaid ſeveral ſams of money, 


Breach. 


or any part thereof, to the ſaid Thomas Butcher, nor 


hath hitherto in anywiſe contented him for the ſame, 
(although to do this the ſame James afterwards, to wit, 
on the ſecond day of Auguſt in the eighth year above- 
ſaid, at Ge/tingthorpe aforeſaid, in the county aforeſaid, 
was requeſted by the ſame Thomas Butcher, ) but hath 


hitherto altogether refuſed and ſtill doth refuſe to pay 


them to him, or any ways to content him for the ſame, 


to the damage of him the ſaid Thomas Butcher of thirty 


pounds: And therefore he brings ſuit, &c. 


And now at this day, to wit, Monday next after three 


Ss” -- — -__ © 


weeks from the day of St. Michael in this ſame term, 
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Non aſſumpſit 
pleaded, 


Pleadings to the Caſes, 
ec until which day the aforeſaid "grep had leave to im- 
6c parle to the aforeſaid bill, and then to anſwer, &'c. be- 


c fore our lord the king at Vęftminſter comes as well the 
&« aforeſaid T homas by his faid attorney, as the aforeſaid 


„James by John Clarke his attorney: And the ſame 


& 8 detends the force and injury, Qc. and ſaith that 

e did not take upon himſelf in manner and form as 
&« the aforeſaid Thomas above complains againſt him: 
4 And of this he puts himſelf upon the country; and 
& the aforeſaid Thomas in like manner, c. Therefore 
c let a jury come thereupon before the lord the king at 
&< Weſtminfler, on next after —-- and who neither, 
« c. to recognize, c. becauſe as well, &c. The fame 


„ day is given to the parties aforeſaid there,” c. 


* * 
— * 


— 


Salk. 26. 

2 Salk, 11 5 268, 
Holt 133 1315 
528. S. C. 


Declaration upon 
defendant's pro- 
miſe to take 
hog ſheads of 
brandy out of 
one cellar and 
ſafely put them 
in another; for 
negligence. 


— — — —_ 


Pleas before our Lady the Queen at Weſt- 
minſter, / the Term of St. Hilary in the 
Firſt Year of the Reign of our Lady Anne, 

now Queen of England, c. Roll 435. 


Coggs againſt Bernard. 
[3 Ld. Raym. Entries 240. S. C.] 


Middleſex, N E it remembered, That heretofore, to 

to wit, wit, in the term of St. Michael laſt paſt, 
&« before our lady the queen at Weſtminſter, came John 
&« Coggs by Foſeph Sherawood his attorney, and brought 
& into the court of our ſaid lady the queen then there 


«© his certain bill againſt William Bernard, in the cuſtody 


„of the marſhal, c. of a yu of treſpaſs upon the caſe; 
& and there are pledges of proſecuting, that is to ſay, 
& John Doe and Richard Roe; which ſaid bill followeth 


« in theſe words, that is to ſay, Middleſex, to wit, John 
©« Coggs complains of William Bernard, in the cuſtody of 


« the marſhal of the Marſbalſea of our lady the queen, 
& before the queen herſelf being, for that, to wit, That 
& whereas the aforeſaid William, on the tenth day of No- 
&« vember in the thirteenth year of the reign of our lord 


© Wilam the Third, late king of England, &c. at the 


pariſh of St. Clement Danes in the county of Middleſes: 
aforeſaid, had undertaken ſafely and ſecurely to take up 


Co 
cc 
* divers caſks of brandy of the ſaid 7%, then being in a 
6c 


certain cellar ſituate in a certain place called Breoks- 
„ Market, 


Pleadings to the Cafes. 


« Market in the patiſh of St. Andrew Holborn" in the c 


« county aforeſaid; and had undertaken to put the ſame 
« ſafely and ſecurely in a certain other cellar ſituate in a 
„ certain other place called Water-freet in the pariſh of 
. St. Clement Danes in the county aforeſaid, the ſame 
« William his ſervants and agents afterwards, to wit, the 
« fame day and year, at the pariſh of Saint Clement Danes 
«© aforeſaid, handled the caſks of brandy aforeſaid fo ne- 
« gligently and improvidently in putting them in the cel- 
BUBCHLY aun 208 POL | 
<« lar laſt mentioned, that for want of good care of the 


“ faid William, his ſervants and agents, one of the faid 
“ caſks of brandy then and there was broken, and a great 


« quantity, to wit, one hundred and fifty bottles of the 
&« brandy aforeſaid in the ſame caſk, was by that occaſion 
& poured out upon the ground and ſpoiled. And whereas 
„ alfo the aforeſaid William, afterwards, to wit, on the 
« ſame tenth day of November in the thirteenth . year 
% aboveſaid, at S/. Clement Danes aforeſaid in the county 
« of Middleſex aforeſaid, had undertaken ſafely and ſe- 
e curely to take up divers other caſks of brandy of the ſaid 
John, then being in a certain other cellar ſituate in a 
ce certain place called Brooks- Market in the pariſh of Sz, 
& Andrew Holborn in the county aforeſaid, and to place 
“ thoſe caſks there on a carr to be carried to a certain 
 & other cellar ſituate in a certain other place called Water- 
& /reet in the pariſh of $7. Clement Danes in the county 
& aforeſaid, and the faid caſks ſo as aforeſaid, carried to 
e the laſt-mentioned cellar fituate in J/ater-freet afore- 


&« faid, from the ſaid carr fafely and ſecurely there to let 


&« down, and place in the cellar laſt mentioned; the ſame 
« William, his ſervants and agents afterwards, to wit, the 
« ſame day and year aboveſaid, at the pariſh of Sr. Cu- 
&« ment Danes aforeſaid in the county aforeſaid, ſo negli- 
« gently: and improvidently handled the ſaid caſks of 
« brandy laſt mentioned in laying them in the cellar laſt 
ce mentioned, that for want of due care of the faid l- 
iam, his ſervants and agents, one of the ſame caſks of 
* brandy laſt mentioned was then and there broken, and 


« a great quantity, to wit, one hundred and fifty bottles 
of the brandy laſt mentioned being in the ſame caſk laſt. 


c aboveſaid, was by that occaſion then and there ſpilt 
“ upon the ground and deſtroyed : Wherefore the ſaid 
* hn ſaith, that he is injured and hath damage to the 
value of one hundred pounds. And therefore he brings 
« ſuit, &c. : 
„ And now at this day, to wit, Saturday next after eight 
1 days from the day of Saint Hilary in this ſame term, un- 


til which day the ſaid William Bernard had leave of im- 


% parling to the ſaid bill, and then to anſwer, Oc. before 
B b 4 „ GS 


736 


5 = . 
e „ Ce * —T—U UU — 
— o 


<>." - 
CINE De os meet YETI 


wy 4 = - > , 
7 * = n 
= = " . LO FS — 
— 22 „ „„ r 
= * * _—— mm 
CO 3 
1 — rr 


8 h —_— 
＋—＋*ð2ä 2 2 


1 oo 


736 


Not guilty, 


Venire awarded. 


Poſtea continued. 


l 


Poſtea returned. 


Pleadings to the Caſes, 


our lady the queen at Wefminfler, comes as well the 
aforeſaid Fohn Coggs by his ſaid attorney, as the ſaid 

Willkam Bernard by William Collier his attorney; and 
the ſame William Bernard defends the force and injury, 
when, &c., and ſaith that he is not guilty thereof; and 
of this he putteth himſelf upon the country; and the 


| before-ſaid John Coggs in like manner, &'c. There- 


fore let a jury thereupon come before our lady the queen 


* at Weſtminfler, on Monday next after the morrow of the 
* Purification of the Bleſſed Mary, and who neither, &&c. 
to recognize, &c,, becauſe as well, c. The ſame day 


is given to the parties aforeſaid there, &c. 


_* Afterwards proceſs thereon is continued between the 


cc 


Judgment for 
the plaintiff. 


cc 
cc 


| 5 aforeſaid of the plea aforeſaid by the jury re- 
ſpited thereupon between them before our lady the 


queen at Weſtminſter, until Thurſday next after the mor- 


row of the Purification of the Bleſſed Mary then next 


following, unleſs the truſty and well beloved of our 
lady the queen, Sir John Holt, Knt. Chief Juſtice of 
our lady the queen appointed to hold pleas in the court 
of our ſaid lady the queen, before the queen herſelf, 
come before on Wedneſday next after eight days from 
the day of the Purification of the Bleſſed Mary at Weſt- 


minſter aforeſaid in the county of Middleſex aforeſaid, 


in the great hall of pleas there, according to the form 
of the ſtatute, &c., for want of jurors, &c. | 

„At which day before our lady the queen at We/- 
minſter comes the aforeſaid ahn Coggs by his ſaid at- 
torney, and the aforeſaid Chief Juſtice of our lady the 
queen, before whom, Ec, ſent here his record before 
him had in theſe words, Afterwards. at the day and 
place within contained before John Holt, Knt., Chief 
Juſtice within written, having aſſociated to himſelf 7ohn 


Ince, gent. by form of the ſtatute, &c., comes as well 


the within named Job: Coggs as the within named Wil- 
ham Bernard, by-their attornies within mentioned : And 
the jurors of that jury being ſummoned likewiſe come, 
who being choſen, tried, and ſworn to ſpeak the truth 
of the within contents, upon their oath ſay, that the 
aforeſaid William Bernard is guilty of the premiſes 
within laid to his charge, in manner and form as the 
aforeſaid ohn Coggs within thereupon complaineth 
againſt him, and aſſeſs the damages of him the ſaid 
John Coggs, by occaſion thereof, beſides his coſts and 
charges by him applied about his ſuit in this behalf, to 
ten pounds, and for thoſe coſts and charges to twenty 
ſhillings : Therefore it is conſidered, that the ſaid John 
Coggs do recover againſt the aforeſaid William Bernard 


the damages aforeſaid by the ſaid jury in form aforeſaid 


* aſſeſſed, 


Pleadings to the Caſes. 


cc aſſeſſed, and alſo twenty and one pounds adjudged-by 
« the Court of the ſaid lady the queen how here, to the 
4 D Coggs for his coſts and charges aforeſaid, by 
* his aſſent, of increaſe, which ſaid damages in the whole 
<< amount to thirty-two pounds; and the ſaid William 
„ Bernard in mercy,” Wc. Por 33 
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Pleas before the Lord the King at Weſtminſter, 
of the Term of the Holy Trinity in the 

 Nenth Year of the Reign of William the 
Third, now King of England, &c. 


Harriſon againſt Cage. 
[3 Id. Raym. Rybries 403. 8 Cy: + 
Cambridgeſhire, ec BE it remembered, That heretofore, 


to wit, to wit, in the term of Za/er in the 
< ninth year of the reign of our lord William the Third, 
<< now King of England, &c., before the lord the king at 
« Weſtminſter came Henry Harriſon gentleman, by Mi- 
„ chael Fohnſon his attorney, and brought into the court of 


ce the ſaid lord the king then there his certain bill againſt 


« Adlard Cage gentleman, and Elizabeth his wife, in the 
% cuſtody of the marſhal, c., of a plea of treſpaſs upon 
4 the ww by and there are pledges of proſecuting, to wit, 
„ * Fohn Doe and Richard Roe ; which ſaid bill followeth in 
& theſe words, that is to ſay, Cambridgeſbire, to wit, Henry 
5 Harriſon gentleman complains of Adlard Cage gentle- 
% man and Zhzabeth his wife, in the cuſtody of the mar- 
e ſhal of the Marſbalſea of the lord the king, before the 
king himſelf being, for that, to wit, That whereas the 


5 Mod. 477. 
Salk. 24. Carth. 
407. Caſes B. R. 
214. Holt 456. 
6 


Caſe agaĩnſt huſ- 
band and wife 
upon promiſe af 
mairiage by her 
when ſole. 


*[738] 


e aforeſaid Elizabeth, whilſt ſhe was ſole, to wit, on the 


< firſt day of April in the eighth year of the reign of our 
© lord William the Third, now King of England, &c., at 
* Borough-Green in the county aforeſaid, (in conſideration 
“ that the ſame Henry then and till being a bachelor and 
<« not married, at the ſpecial inſtance and requeſt of the 
„ ſaid E/;zabeth, then and there had agreed with the ſame 
« Elizabeth, and had taken upon himſelf and faithfully 
«« promiſed the ſame Elizabeth, that he the ſame Henry 
4 would marry the ſaid Elizabeth,) took upon herſelf and 
< then and there faithfully promiſed that ſhe the ſaid li- 
% 2abeth would marry him the ſaid Henry; and although 
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& the ſaid Henry, giving credit to the promiſe and aſſump. 
« tion of the ſaid Elizabeth, altogether refuſed to contract | 
% matrimony with any other woman, and yet continueth 
« a bachelor and unmarried, and always from the time of 
« making the promiſe and aſſumption aforeſaid (whilſt the 
& faid Elizabeth was ſingle) was ready and often offered 
<« legally ro marry the fame Elizabeth, to wit, at Borough- 
Breach. « Green aforeſaid, in the county aforeſaid ; nevertheleſs 
& the {aid Elizabeth, whilſt ſhe was ſole, not regarding 
& her promiſe and aſſumption aforeſaid, but contriving 
4 and fraudulently intending craftily and ſubtilly to de- 
& ceive and defraud the ſaid Henry in this behalf, hat! 
not married him the ſaid Henry, (although ſo to do the 
* aforeſaid Elizabeth after her promiſe and afſumption 
Requeſt and re- © aforeſaid made, to wit, on the twenty-ninth day of 
— « April in the eighth year aboveſaid, and often before and 
| « afterwards, at Borough-Green aforeſaid, in the county 
% aforeſaid, was by the ſaid Henry required,) but altoge- 
ther refuſed to marry him, and afterwards, to wit, on 
« the firſt day of October in the eighth year aforeſaid, at 
And marrying ** Borough-Green aforeſaid, in the county aforeſaid, mar- 
the defendant. (6 ried the aforeſaid Adlard contrary to the aforeſaid pro- 
„ miſe and aſſumption of the ſame #Zlizabeth : And 
„ whereas alſo the aforeſaid Elizabetb, whilſt the was ſole, 
“ to wit, on the firſt day of May in the eighth year above- 
& ſaid, was indebted to the ſame Henry in three hundred 
„pounds of lawful money of England, for money by him 
the ſaid Henry, at the ſpecial inſtance and requeſt of the 
. faid Elizabeth and for the fame Elizabeth (while ſhe was 
for ven} "ig © ſole) before that time paid and laid out, and for money 
out for and lent by the fame Elizabeth, while the was ſole, before that 
to her when ſole. c time borrowed and received of the ſaid Henry, and being 
| « ſo indebted thereupon, the ſaid Eliaabeth (while the wat 
„ ſole) on the ſame day and year laſt mentioned, at Bo- 
„ rough-Green aforeſaid, in the county aforeſaid, in conſi- 
c deration thereof undertook and then and there faithfully 
“ promiſed the ſaid Henry, that ſhe the ſaid Elizabeth 
| « would well and faithfully pay and fatisfy to the ſaid 
Henry the ſame three hundred pounds: Neverthelefs 
[ 739 ] * the ſame Elizabeth (while ſhe was fole) and the aforeſaid 
« Adlard and Elizabeth, after the marriage between them 
& celebrated, not regarding the promiſe and undertaking 
« of the ſaid Elizabeth laſt mentioned in form aforeſaid 
„ made, but contriving and fraudulently intending the 
« fame Henry in this behalf craftily and ſubtilly to deceive 
& and defraud, the before faid three hundred pounds have 
& not paid, nor bath either of them paid any part thereof 
&« to the ſaid Henry, (although often rqueſith,) but have 
„ altogether refuſed and yet do refuſe to pay the fame to 
10 5 * him, | 
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& him, or anywiſe to content him for the ſame: Where. 
fore the ſaid Henry faith that he is injured and hath da- 
„e mage to the value of three thouſand Pounds: And 
« thereupon he brings ſuit, c. | 

« And now at this day, to wit, Wedneſday next after 
<« the morrow of the Holy T. rinity in this ſame term, until 
« which day the aforeſaid Adlard and Elizabeth had leave 
_ « to. imparle to the ſaid bill, and then to anſwer, He. be- 

« fore the a the king at 2 eftminfter comes as well the 
« ſaid Henry b ** attorney aforeſaid, as the aforeſaid 
„ Adlard and Elizabeth by Richard 2 their attor- 
« ney: And = ſame Adlard and Elizabeth defend the 
« force and injury, when, c., and ſay that the aforeſaid 
« Elizabeth did not take upon herſelf in manner and form 
<« as the aforeſaid Henry above complains againſt them; 
and of this they put themſelves upon the country; and 
« the ſaid Henry in like manner, &c. Therefore let a jury 


„ come thereupon before the lord the king at Wetmin/ler, 


* on Wedneſday next after three weeks from the day of 
e the Holy Trinity : and who neither, c. to recogniſe, 
&« He. becauſe as well, Sc. The ſame day is given to the 
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« aforeſaid parties theie, Sc. Afterwards the proceed- 2 continue 


« ings thereon are continued between the aforeſaid par- 
4e ties of the plea aforeſaid by the jury reſpited thereupon 
«© between them, before the lord the king at Weftminfter, 
& until Monday next after three weeks from the day of St. 


« Michael from thence next following, unleſs the juſtices | 


« of the lord the king appointed to take aſſizes in the 
6 _ aforeſaid, do firſt come on Thurſday the eleventh 
da Auguft at the caſtle of Cambridge in the county 
-M aforefaid, by form of the ſtatute, c. for want of jurors, 
« &c. At which day, before the lord the king at We/t- 
« minſter, comes the faid Henry by his faid attorney, and 
ie the beforeſaid juſtices before whom, &c., have ſent 
« here their record had before them in theſe words, to 


« wit, Afterwards at the day and place within contained, poſtea returned, 


* before Sir Edward Ward, Knt., Chief Baron of the Ex- 
% chequer of our lord the king, and Thomas Knight, Eſq., 
& for this turn aſſociate to the ſaid Sir Edward Ward, and 
« Sir Thomas Rokeby, Knt., one of the juſtices of the ſaid 
« lord the king appointed to hold pleas before the king 
* himſelf, the juſtices of our ſaid lord the king appointed 
to take aflizes i in the county of Cambridge by form of 
the ſtatute, c., the preſence of the ſaid- Thomas 
* Rokeby not being expected, by virtue of the writ of the 
« ſaid lord the king of þ non omnes, cometh the within- 
„named Henry Harriſon by his attorney within mention- 
<< ed, and the within written Adlard Cage and Elizabeth 
25 bis _ although ſolemnly PAY do not wh but 

„have 
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% have made default: Therefore let the jury whereof 
| „ mention is within made be taken againſt them by de- 
Deſeneèaats de- 4 fault; upon which the jurors of that jury being like- 
9 885 « wiſe ſummoned come, who being choſen, tried, and 
* ſworn to ſpeak the truth of the within contents, upon 
ITI their oath ſay, that the aforeſaid Eliaaberbh did take upon 
Verdi for the «6 herfelf in manner and form as the aforeſaid Hen 
DE « within complains againſt the ſaid Adlard and Elizabeth, 
and affets the damages of the fame Henry by occafion of 
« the non- performance of the promifes and undertakings 
« within ſpecified, beſides his coſts and charges by him 
about his ſuit in this behalf applied, to four hundred 
„ pounds, and for thoſe cofts and charges to forty ſhil- 
Judgment. lings: Therefore it is confidered, that the aforeſaid 
Henry Harriſon do recover againſt: the aforeſaid Ad/ard 
Cage and Elizabeth his wife his aforeſaid damages by the 
jury aforeſaid in form aforefaid aſſeſſed, and alſo fixteen 
„pounds for his coſts and charges aforeſaid, adjudged by 
« the Court of our ſaid lord the king now here to the ſaid 
« Henry by his aſſent, of increaſe, which damages in the 
« whole amount to four hundred and eighteen pounds; 
and the aforeſaid Adlard and Elizabeth in mercy, Cc. 
A writ ef error © Afterwards, to wit, on Saturday the twenty-fixth day 
—_— r of November, in the tenth year of the reign of our lord 
CNT * 4 ]William the Third, now king of England, Ec. tran- 
e ſcrip:s of the recerd and proceedings aforeſaid between 
ce the parties aforeſaid of the plea aforeſaid, with al! 
things thereunto belonging, by pretence of a certain 
« writ of the faid lord the king, of correcting errors pro- 
« ſecuted by the aforeſaid Ad/ard and Elzabeth in the 
_ «© premiſes before the juſtices of the ſaid lord the king of 
„the Common Pleas, and the Barons of the Exchequer 
« of the ſaid lord the king of the degree of the coif in 
the chamber of the Exchequer aforeſaid, according to 
« the form of the ſtatute made in the parliament of our 
& lady Elizabeth, late queen of England, We. held at 
* Weſtminſter on the twenty-third day of November in the 
* twenty-ſeventh year of her reign, were tranſmitted 
from the aforeſaid court of the ſaid lord the king here, 
« before the king himſelf; and the aforeſaid Adlard and 
« Elizabeth appearing in the ſame court of Exchequer- 
Error aſſigned. © chamber, aſſigned certain matters for error to be had 
„ on the record and proceſs aforeſaid, for revoking and 
making void the judgment aforeſaid, to which the afore- 
„ ſaid Henry likewiſe appearing in the fame court of Ex- 
„ chequer-chamber aforeſaid hath pleaded that there was 
„nothing in anywiſe erroneous, either in the record and 
proceedings aforeſaid, or in the giving of the judgment 


«4 aforeſaid and aſterwards, to wit, on Tueſday the twen- 
| | c ty-ſeventh 
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 ty-ſeventh day of June in the eleventh year of the reign 
of our lord William the Third, now king of England, 


Sc. as well the record and proceedings aforeſaid, and 
the judgment given upon the ſame, as the aforeſaid 
cauſes. by the ſaid Adlard and Elizabeth aſſigned and 
alleged for error, being feen, and by the court of Ex- 
chequer-chamber aforeſaid diligently examined and 
more fully underſtood ; it ſeemed to the ſame Court of 
Exchequer-chamber- aforeſaid, that the ſaid record is 
in nowiſe faulty or defeCtive, and that the ſaid record 
was not anywiſe erroneous : Therefore it was then and 
there by the ſame Court of Exchequer-chamber afore- 
ſaid conſidered, That the judgment aforeſaid ſhould in 
all reſpects be aſſirmed and ſtand in all its force and 


effect, the ſaid cauſes and matters by the aforeſaid Ad- 


lard and Elizabeth aſſigned and alleged for error in any- 
wiſe notwithſtanding ; and it was further then and 


there y the ſame Court conſidered, that the aforeſaid 


Henry ſhould recover againſt the ſaid Adlard and Eliza- 
beth, ten pounds and ten ſhillings, adjudged by the Court 
there to the ſaid Henry by his aſſent, according to the 


form of the ſtatute for that purpoſe made and pro- 


vided, for his damages, coſts, and charges, which he 
had by occaſion of the delay of execution of the judg- 


ment aforeſaid, by pretence of the proſecution of the 


ſaid writ of error; and thereupon the aforeſaid record, 
and alſo the proceedings of the ſaid juſtices of the 
Common Pleas aforeſaid, and the ſaid barons of the 
Exchequer aforeſaid, had before them in the premiſes 


before the lord the king, whereſoever, c. were then 
© by the ſame juſtices and barons ſent back accord- 
ing to the form of the ſtatute, &c. and do now re- 


main in the Court of the lord the king here before the 
king himſelf, &'c. Afterwards, to wit, on Wedneſday 
next after three weeks from the day of the Holy Tri- 
nity in the thirteenth year of the reign of our lord 

i/liam the Third, now king of England, &c. before 
the ſaid lord the king at Weſtminſter cometh the afore- 
ſaid Henry Harriſon by his {aid attorney, and acknow- 


4 ledgeth himſelf to be ſatisfied by the aforeſaid Adlard 


and Elizabeth, concerning the debt, damages, coſts, and 
charges aforeſaid : Therefore let the ſame Adlard and 
Elizabeth be thereupon acquitted of the ſaid debt, da- 
mages, coſts, and charges,” Wc, 
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Pleas before our Lady the Queen at Weſtmin- 
ſter, off the Term of St. Michael in the Fir 

Year of the Reign of our Lady Anne, now 
- Queen of England, &c. Roll 223. 


. Juſtin againſt Ballin, - 
Salk. 34. S. C. England, 6 DE it remembered, That on Friday next 
to wit, after three weeks from the day of Sz. 


« Michael in this ſame term, before the lady the queen 

Suggeſtion, ſet- © at Weſiminfler, comes Nicholas Fuftin in his proper per- 
ting forth fta- 6 ſon, and cauſes the Court of the ſaid lady the queen 
rate of 13 unn 4 now here to underſtand and be informed, That whereas 

. redy tne 2 | . . | 

Admiralty have in the ſtatute made in the parliament of our lord 
no cognizance of « Richard the Second, late king of England after the 
at. g =, or « Conqueſt, held in the thirteenth year of his reign at 
&« Weſtminſter in the county of Middleſex, it is amongſt 

cc other things ordained and enacted by the authority of 
„ the ſame parliament, that admirals and their deputies 

« from thence afterwards ſhould in no ſort intermeddle 
concerning any thing done within the kingdom of Eng- 
. land, fave only concerning a thing done upon the ſea, as 
« was of right accuſtomed in the time of our lord Edward 
6 late king of England, grandfather of the ſame lord the 
& king Richard the Second, as in the ſame ſtatute amongſt 
Another ſtatute other things is more fully contained: And whereas 
(15 R. 2.) to © alſo by another ſtatute made in the parliament of the 
— pt” sc aforeſaid late king Richard the Second, in the fifteenth 
| « year of his reign, held at Wefminfter aforeſaid in the 
„ ſaid county of Middleſex, it is amongſt other things de- 
& clared, ordained, and eſtabliſhed, that the Court of Ad- 
„ miralty ſhould have no cognizance, power of juriſdic- 
tion of all contracts, pleas, and complaints, and of all 
& other things done or ariſing within the bodies of coun- 
< ties, as well by land as by water, and alſo of the wreck 
& of the ſea, but that all ſuch contracts, pleas, and com- 
« plaints, and all other things ariſing within the bodies of 
“counties, as well by land as water, as aforeſaid, and alſo 

& wreck of ſea, ſhould be determined, tried, diſcuſſed, and 

« remedied by the law of the land, and not before the 

« admiral or admirals, nor by his lieutenant in any man- 

& ner as in the ſame ſtatute is alſo amongſt other things 

Another ſtatute more fully contained: And whereas alſo in the parlia- 
2 He 4.) con- ment of our lord Henry the Fourth, late king of Eng- 
mer. (and after the Conqueſt, held in the ſecond year of his 
= e reign at Weftminſier in the county aforeſaid, it is _ 
«6 other 


* 


<6 
ce 
«6 
<6 
£6 
<< 
cc 
cc 


( 


60 
<6 
60 
«6 
<6 
60 


"ms 


cc 
ce 


* 


<6 
66 
cc 
« 
— 68 
& 
1 
(c 
cc 
8 
6 
cc 
6c 
ct 
6c 
44 
ce 
CC 
cc 
66 
cc 
«C 
C7 


66 
—_ 1 


cc 

ce 
cc 
T 
£6 


. Pleadings to the Caſes. 


<« other things ordained: and enacted, that the aforeſaid 


ſtatute of the aforeſaid year of our ſaid late King Rich- 
ard the Second, ſhould be held and kept and carried into 


due execution as in the ſame ſtatute amongſt other 


things is contained: And whereas alſo all and ſingular 
pleas and affairs touching or concerning the validity, 


explication, interpretation, conſtruction, or expoſition 


of any ſtatutes in all parliaments whatſoever of our ſaid 
lady the now queen, or her progenitors, late kings or 
queens of England, enacted, made, and provided, and 
all and ſingular pleas and conuſance of pleas for any 
treſpaſſes, contracts, treſpaſſes upon the caſe, for the 
taking, detaining, or converting of any goods or chat- 


tels, or for any other cauſe whatſoever, as well upon 


land as upon water, within the body of any county 


within this kingdom of. England, or elſewhere upon 


land, happening, ariſing, emerging, done, or brought 


to any perſon or perſons, do ſpecially belong and apper- 


tain to our lady the now queen and her royal crown, 
and by the laws and ſtatutes of this realm of England 
ought, and from time paſt always hitherto were accuſ- 
tomed to be tried, determined, and diſcuſſed in the 
queen's temporal courts of record, before the lady the 


queen now here, or before her temporal juſtices or 
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judges, and not before the lord admiral of Eugland, nor 


by the admiral of Kugland, or his heutenant or deputy 
in any manner: Nevertheleſs one ohn Ballam and one 
Wilkam Hart not being ignorant of the premiſes, but 
contriving unjuſtly to burthen, oppreſs, and aggrieve 
the faid Nicholas Fuftin, contrary to due courſe of the 
law of this kingdom of England, and contrary to the 
form of the ſeveral ſtatutes aforeſaid, and to draw the 


conuſance of a plea which ſpecially belongs and apper- 


tains to our ſaid lady the now queen and her royal 


crown to another examination in the court of Admi- 


ralty before the Right Honourable Sir Charles Hedges, 
Knt. doctor of laws and ſupreme judge of the court of 
Admiralty of England, or his deputy or ſurrogate, or 
ſome other competent judge in that behalf, by virtue of 
a certain procels out of the ſaid court of Admiralty, for 
the proſecution of a ſhip called The Swan of Norway, 
whereof Berent Geriſon lately was, but Fohn Orce, other- 
wiſe Ord, otherwiſe Larwick, is now maſter, and its 
rigging and appurtenances ; and the ſaid Nicholas 7uu/7in 
being owner of the ſaid ſhip, for and concerning divers 
wares and merchandizes, works and labours by the 
aforeſaid J. Ballam and V. Hart ſold, delivered, done, 
found, and provided for the ſaid ſhip, out of the juriſ- 


diction of that court, unjuſtly drew into plea, warily and 


= craitily 


Breach. 


By proceſs out 


of the Adnmura'ty 


for goods 24 a- 
bour. 
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« craftily libelling and ſuggeſting againſt the ſaid ſhip, 
„ and the aforefaid Nicholas Juſtin in the ſame court of 
„ Admiralty, amongſt other things, as followeth, that is 
Libel ſet forth. 4 to ſay: Firft, That in the month of November in the 
« year of our Lord one thouſand feven hundred, and for 
&« ſeveral months before and after, the ſaid Berent Geriſon 
“ of Norway was the maſter and commander of the ſaid 
„ ſhip the Stan, and had the care and government of her 
as maſter, and was put in and appointed maſter of her 
[744] © by her owner, who was then an inhabitant of Norway. 
| « and a ſubject of the King of Denmark, but is fince dead, 
| « and ſo much the ſaid Berent Gertſon hath confeſſed and 
« declared, and this was and is true, public, and notorious, 
and alleges every thing jointly and ſeverally: Alfo, That 
& in the ſaid month of November, in the year of our Lord 
„one thouſand ſeven hundred, the ſaid thip the Suan be- 
« ing upon the high and open ſeas near the port of Lon- 
„ gon, within the juriſdiction of the High Court of the 
« Admiralty of England, and then ſtanding in great need 
“ of a new cable, a coil of ſmall ratlin, a new anchor, and 
« the other things mentioned in the two ſchedules here- 
« unto annexed, the ſaid 7% Ballam and William Hart 
* did thereupon, at the ſpecial inſtance and requeſt of the 
« faid Berent Gertſon, then maſter and commander of the 
« ſaid ſhip upon the high and open ſeas, and within the 
« juriſdiction aforeſaid, furniſh and ſupply the ſaid ſhip 
& with the cable, anchor, and other things mentioned in 
« the faid two ſchedules, at the reſpective rates ſche- 
„ qdulate, to wit, the ſaid John Ballam furniſhed and ſup- 
<« plied her with the cable, ſmall ratlin, and the other 
„things mentioned in the firſt of the faid ſchedules 
« Ne x, and at the rates there ſet down, amount- 
ing in all to the ſum of one hundred and four pounds 
« fifteen ſhillings ſterling, and the ſaid William Hart fur- 
« niſhed and ſupplied her with the anchor and the other 
« things mentioned in the ſaid other ſchedule N* 2, and 
at the rates there ſet down, amounting in the whole to 
„the fum of nineteen pounds eleven Thillings and ſix- 
c“ pence ſterling, and the- ſaid cable, anchor, and other 
« things mentioned in the ſaid two ſchedules, were at the 
0 « time and place aforeſaid ſent and delivered by the ſaid 
= &« John Ballam and William Hart, or their order, on board 
8 | | the ſaid ſhip, and have ever ſince and now are belonging 
« to her and applied to her uſe, and the ſame were, at 
« the time of their being ſent and delivered on board the 
4 faid ſhip, really and truly worth the reſpective rates and 
4 ſums of money ſchedulate, and the like ſort of goods 
« were then uſually ſold at the ſame rates; and this was 
4 and is true, public, and notorious, and ſo much the ſaid 


« Berent Gertſon hath confeſſed and declared to ſeveral 
2 « perſons, 
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tc perſons, but lays it of other good ſums at the time and place, 
c &c., and as above: Alſo, That the ſaid ſhip the Swan, 
« ſhortly after the ſaid cable, anchor, and the other things 
mentioned in the ſaid two ſchedules, were ſent and de- 
& livered on board her as aforeſaid, proceeded to Norway, 


* 


0 


* 


& and do all reſide in Nerway, and were and are ſubjects 
e to the King of Denmark ; and this was and is true, pub- 
es lic, and notorious, and fo much the ſaid 7ohn Orce, 
. 


& and declared to ſeveral perſons, and /ets forth as above: 


ov 


« 4/fo, That the ſaid ſeveral ſums of money mentioned in 
the ſaid two ſchedules, in all amounting in the whole to 


o 
« the ſum of one hundred twenty-four pounds fix ſhil« 
« lings and ſixpenee ſterling, are really and truly due to 
« the ſaid John Ballam and William Hart, for the ſaid 
« cable, anchor, and the other things ſchedulate, and the 
« ſaid John Orte, otherwiſe Ord, otherwiſe Larwick, the 
ii preſent maſter of the faid ſhip, hath lately confeſſed and 
« declared to ſeveral perſons, that the aforeſaid ſums of 
„ money are yet unpaid, and that it is fo ſet down in in- 
44 ſtructions given him by the ſaid Nicholas Fuſtin the 
_ « ownerof the ſaid ſhip, or to that effect, as before : Alſo, 
That the ſaid John Ballam and William Hart have ſe- 

* yeral times demanded the ſums of money due to them 
& as aforeſaid, of the preſent maſter of the ſaid ſhip, per- 


4 ſonally, and of her ſaid owner by letters, but they re- 


4c fuſing or delaying to pay for the ſame, and the ſaid 
* John Ballam and William Hart having no remedy for 


d the recovery thereof, but by arreſting the ſaid ſhip in 


“ the High Court of Admiralty of England, have cauſed 
« the ſame to be arreſted by virtue of a warrant from the 


c ſaid Court, and all perſons having or pretending to 


&« have any right, title, or intereſt therein, to be duly 
ce cited to appear in the ſaid court to anſwer to them the 
e ſaid John Ballam and William Hart, in a cauſe or cauſes 
« civil and maritime; and the faid Nicholas Fuſtin has 
* there appeared by his proctor, and ſubmitted himſelf to 
te the juriſdiction of the ſaid court, and as owner of the 
* ſaid ſhip given bail to anſwer the action brought by the 
c ſaid John Ballam and William Hart againſt the ſaid 
6“ ſhip, and to abide by the judgment of the ſaid Court, 
* and to pay what ſhall be adjudged, together with the 


© expences of ſuit, and thereupon procured the ſaid ſhip _ 


© to be releaſed from the ſaid arreſt, as by the proceedings 
* of the ſaid Court, to which the party proponent refers 
« himſelf, doth appear. | 5 


Vol. II. Ce No , 


and did then and ever, and now doth belong to that 
place, and the ſaid Berent Gertſon her late maſter, did, 


otherwiſe Ord, otherwiſe Larwick, hath lately confeſſed 


7⁴⁴ 
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Averment, That 
he goods and 
„k were for 
die ſhip in the 
ver of Thames. 
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N 0 1, Delivered for the uſe of the ſhip 8 of Long- 


found, Mr. Berent Gertfon, men, November th 


167), 1 700, peu Jab Ballam. 


E. q. W. 
gg 1 10 A cable of TIE in ful 120 
8 17 | fathom. TH 
9 1 7 A coil of ſmall ratlin. 8 . 
59 2 13 at 35% er hundred is 104 6 8 


— — — —— 


One hand-line, 4 (rains of marlin and. 


houſen, — — 8 3 4 
Lighteridge on board, . — e 
104 15 © 


No 25 Smith's avork to: the ſhip Swan, Berent Gertſon, 
© Maſter, November the 257h, 1700, by William Hart. 


1 


24 lb. per contract, — 19 0 
or one hundred five-inch nails, — W 
ey or one hundred four-inch nails, — 0 2 
For two hundred of nails, — 833 
For mending one pump-1rong — 0 1 
i 19 11 


4. 1. 


For one new anchor, waking: 1 13 C. | 


IO ane 


te Alfo that all and fi ingular the remiſs: wane wh are 


& true and notorious, as by a true copy of the aforeſaid 
& libel in the court of the ſaid lady the queen, before the 


« queen herſelf now here had, read, and heard, amongſt 
« other things more fully appears, when, in truth, the 
„ wares and merchandizes, works, and labours said; 
« were found, provided, done, fold, and delivered for the 
„ aforeſaid ſhip in the river of This, to wit, in the pa- 
« riſh of St. Þ 


aul S$hadawell, in the county of Middleſeæ, 


& and not upon the high ſea nor within the juriſdiction 


& of the Court of Admiralty aforeſaid, as by the libel 
« aforeſaid is above ſuppoſed ; to all and ſingular which 
« matters the ſame John Ballam and William Hart un- 
« juſtly conſtrained him the ſaid Nicholas Fuftin to appear 
in the ſaid Court of Admiralty, before the aforeſaid 
« judge of the fame Court, concerning the premiſes, and 
to anſwer the fame John e and William Hart of 


5 | 3 - op and 


; Pieadings 40 the Ca ſes. 


and concerning the ſame; and although the fame Ni. | 
| cholas Fuſtin in the ſaid Court of Admiralty, before the Plea in the Ad- 


746 


aforeſaid judge of that court, did plead and allege all and miralty. 


ſingular the premiſes by him above ſuggeſted and al- 
leged for his diſcharge and diſmiſſion from thence in 
this behalf, and offered to prove the ſame by inevitable 


teſtimony and truth; yet the ſame judge of that court 
hath altogether refuſed and ſtill refuſes to admit the ſaid 


plea, allegation, and proof: And the beforeſaid Fohr 


Ballam and William Hart do, with all their power, en- 
deavour and daily contrive to compel him the ſame Ni- 


cholas Juſtin to anſwer of and concerning the premiſes 
aforeſaid, and to be condemned in the premiſes by the 


ſentence and final decree of the Court of Admiralty 


aforeſaid, in contempt of the. ſaid lady the now queen, 
in diſheriſon of her crown and dignity, and to the da- 


mage, impoveriſhment, and manifeſt grievance of the 
ſame Nicholas, and againſt the law and cuſtom of the 
realm of the ſaid lady the now queen of England, and 
alſo againſt the form and effect of the ſeveral ſtatutes 
aforeſaid in ſuch caſe in form aforeſaid made and pro- 


vided : And this the ſame Nicholas Juſtin is ready to 
verify: Wherefore the ſame Nicholas, humbly implor- 


ing the aid and bounty of the Court of the ſaid lady the 


queen, before the now queen herſelf, prays for himſelf 
a remedy, and a writ of prohibition of the ſaid w_} the 
queen here, to be directed to the ſaid judge of the Court 


of Admiralty aforeſaid, or to any other competent judge 


whatſoever in this behalf, to prohibit him or them that 
he or they hold not plea in any manner touching or con- 
cerning the premiſes aforeſaid, before him or them, c. 
And it is granted to him,” &c. | 15 
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Pleas before the Lord the King at Weſtminſter, 


Berkſbi re, 


of the Term of Faſter in the Twelfth Year of 


the Reign of William the Third, now King 
of England, c. Roll 108. 


55 Hillyard againf Cox. 
[3 Ld. Raym. Entries 468. S. C.] 


ee 
to wit, © B wit, in the term of St. Michael laſt paſt; 


before our lord the king at Wefminſter, came Daniel 
| 5 Cc 2 . Hillyard 


E it remembered, That heretofore, to sak. 37. 
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Indebitatus af- 
ſumpſit by an 
adminiſtrator 
for goods [1d 
and delivered by 
the inteitate. 


[ 748 ] 


Quantum me- 
Tuts 


Pleadings to the Caſes. 


© Hillyard clerk, adminiſtrator of all and ſingular the 
goods and chattels, rights and credits, which were of 
«. Fon Cox deceaſed, at the time of his deceaſe, who died 
inteſtate, by Edeoard Chapman his attorney, and brought 
«© into the court of the ſaid lord the king then there his 
«certain bill againſt Thomas Cox in the cuſtody of the 
& marſhal, c., of a plea of treſpaſs upon the caſe z and 
«< there are pledges of profecuting, namely, Jobn Doe and 
% Ricbard Roe ; which ſaid bill is in theſe words, that is 
* to day, Berkſhire, to wit, Daniel Hillyard clerk,” admi- 
4 niſtrator of all and fingular the goods and chattels, 
« rights and credits, which were of Fon Cox deceaſed, at 
the time of his death, who died inteſtate, complains of 


«© Thomas Cox in the cuſtody of the marſhal of the Mar- 


„  falſca of the lord. the king, before the king himſelf be- 
s ing, for that, to wit, That whereas the aforeſaid Thomas, 

on the firſt day of March in the eleventh year of the 
&« reign of our lord William the Third, now King of Eng- 

*: land, c., at Farringdon in the county aforeſaid, was 

* indebted to the aforeſaid ohn in his lifetime in one 

hundred ſhillings of lawful money of England, for di- 

£ vers goods, wares, and merchandizes of the ſame Fohn 
„ by the beforeſaid 7h in his lifetime to the ſaid TY. 
4% mas, at the eſpecial inſtance and requeſt of the ſame 
„ Thomas, before that time ſold and delivered: And being 
<« ſo indebted the aforeſaid Thomas in conſideration thereof 
* aſterwards, to wit, the ſame day, year, and place above- 
„ ſaid, undertook, and then and there faithfully promiſed 
the ſaid John in his lifetime, that he the aforeſaid Tho- 
% mat would well and truly pay and ſatisfy the ſaid one 
% hundred ſhillings to the ſaid Fohn, when he ſhould be 
“ thereunto afterwards. requeſted : And whereas alſo af. 
« terwards, to wit, on the ſecond day of March, in the 
e“ eleventh. year aboveſaid, at Farringdon aforeſaid, in con- 
e ſidcration that the ſaid 7% in his lifetime, at the like 
« inſtance and requeſt of the ſame Thomas, had ſold and 
delivered to the ſame Thomas divers other goods, wares, 
«© and merchandizes of him the ſaid John, the ſaid Tho- 


% mas took upon himſelf, and then and there faithfully 


& promiſed the fame Fob, that he the aforeſaid Thomas 
« would well and truly pay and ſatisfy the ſaid 7h fo 
« much money for the goods, wares, and merchandizes 
“ aforeſaid laſt mentioned, as thoſe goods, wares, and: 
« merchandizes, at the time of the ſelling and delivering 
« thereof, were reaſonably worth, when he ſhould be af- 
© terwards thereunto requeſted : And the ſaid Daniel in 
„% fact faith, that the goods, wares, and merchandizes 


.*+ aforeſaid laſt mentioned at the time of the ſale and de- 


« livery-thereof were reaſonably worth another hundred 
— 5 5 6 {hillngs 


- 
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4 ſhillings of like lawful money of England, to wit, at 


6 

0 
| «> 
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E 
* 
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Farringdon aforeſaid; and thereof the ſame Thomas then 
and there had notice: Nevertheleſs the aforeſaid Tho- 
mas his aforeſaid promiſes and aſſumptions in form 
aforeſaid made not regarding, but contriving and fraud- 
ulently intending the fame John in his lifetime, and the 
aforeſaid Daniel after the death of the ſaid hn, in this 
behalf craftily and ſubtilly to deceive and defraud, hath 


en in his lifetime, or the aforeſaid Daniel after the 
eath of the ſaid John, (to which ſaid Daniel adminiſ- 


Breach. 


not paid the ſeveral ſums of money aforeſaid to the ſaid 


tration of all and ſingular the goods and chattels, rights 


and credits, which were the aforeſaid 7ohn's at the time 
of his death, was in due form committed by Fofeph 


Woodward, doctor of laws, and archdeacon of the arch- 


deaconry of Berks, official lawfully appointed, after the 


death of the in to wit, on the tenth day of 


April in the year of our Lord one thouſand fix hundred 


ninety and nine, at Farringdon aforeſaid, to which oth- 


Letters of admi- 
niftrarion come 
mit ed. 


cial the committing of the adminiſtration aforeſaid in 


this behalf did of right belong,) nor hath anywiſe con- 
tented them, or either of them, for the ſame ; although 
to do this the aforeſaid Thomas, after the death of the 
ſaid John, and after the adminiſtration aforeſaid in form 
aforeſaid committed, to wit, on, the twentieth day of 
April in the eleventh year aboveſaid, at Farringdon 
aforeſaid, by the aforeſaid Daniel was requeſted, but 


Requeſt. 


hath altogether refuſed to pay or anywiſe ſatisfy the 


ſame unto the ſaid 7% in his lifetime, and the afore- 


ſaid Daniel after the death of the ſaid John, and till re- 


fuſes to pay or ſatisfy the ſame to the ſaid Daniel: 


Wherefore the ſaid Daniel ſaith, that he is injured, and 
hath damage to the value of ten pounds : And therefore 
he brings ſuit, Wc. | | | 


„ And the fame Daniel brings here into Court the let - 


c«c 


ters of adminiſtration aforeſaid of the ſaid 7% Wood- 
ward, which teſtify the commiſſion of the adminiftra- 


tion aforeſaid in form aforeſaid, the date whereof is on 
the day and year aboveſaid. 1. 


« And now at this day, to wit, Vedneſelay next after 
fifteen days from the day of Eaſter in this ſame term, 
until which day the aforeſaid Thomas Cox had leave to 
imparle to the aforeſaid bill, and then to anſwer, c. 


before the lord the king at Veſtminſter comes as well the 
aforeſaid Daniel Hillyard by his ſaid attorney, as the 


aforeſaid Thomas Cox by Edward Serle his attorney : 
And the ſame Thomas defends the force and injury, 


when, c. and prays oyer of the aforeſaid letters of ad- 
miniſtration now here produced in Court, and in the 


2 « declaration 


[ 749 ] 
Profert of the 
letters of admi- 
niſtration. 


Prays oyer of the 
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niſtration. 
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& declaration aforefaid above ſpecified ; and they are read 
c to him in theſe words, to wit, 7% Woodward, doctor 
cc of laws and archdeacon of the archdeaconry of Berk- 
« Hire, official lawfully. conſtituted, to our beloved in 
« Chriſt Daniel Hillyard clerk, principal creditor of 7h 
« Cox, when living, of Newbery within the county and 

« archdeaconry of Berks aforeſaid, grocer, lately deceaſed, 
« greeting in the Lord: Whereas the ſaid ohn Cox, fo 
« as aforeſaid deceaſed, lately died inteſtate, We there- 
« fore. deſiring that the goods, rights, and credits of the 
cc ſaid deceaſed be well and faithfully adminiſtered and 
« converted, and diſpoſed to be adminiſtered to pious 
« uſes; Therefore for the well and faithfully diſpoſing 


* 


e of the goods, 92 and credits of the aforeſaid de- 


e ceaſed, and alſo 


[ 750 ] 
Fleads that the 
imeitate at the 
time of his death 


or demanding, collecting, levying, and 
“ requiring all credits whatſoever of the faid deceaſed, 
© and which belonged to the ſaid deceaſed whilſt he 
« lived, and at the time of his death, and for the pay- 
© ment of what the ſaid deceaſed at ſuch time " 4 his 
« death was indebted, as far as ſuch goods, rights, and 
«« credits extend, according to the value thereof; it is 
« permitted you, in whoſe fidelity we do in this behalf 
* confide, being ſworn in due form of law upon GOD's 
„Holy Evangeliſts, well and faithfully to adminiſter the 
* ſame, and to make a full and faithful inventory of all 
&* and ſingular the goods, rights, and credits of the ſaid 
* deceaſed ; and to exhibit the ſame into the regiſtry of the 
ge faid archdeacon of Berks aforeſaid, on or before the firſt 
day of the month of June next enſuing, and alſo to ren- 
“der thereof a full and true account, calculation, or eſti- 
mation of and concerning your addition on or before 
«+ the firſt day of March, which ſhall be in the year of 
* our Lord one thouſand fix hundred and ninety and nine: 
% By the tenor of theſe preſents we commit full power, 
and ordain, depute, and conſtitute you by theſe pre- 
<< ſents, adminiſtrator of all and fingular the goods, rights, 
< and credits of the ſaid deceaſed Anne Cox, widow and 
** rclict of the ſame deceaſed, having firſt renounced in 
„ writing the adminiſtration of the goods, Sc. Dated 
de at Oxford under the feal of our office, on the aforeſaid 
« tenth day of April in the year of our Lord one thouſand 
“ fix hundred and ninety and nine. 

Which being read and heard, the ſame Thomas ſaith, 
& that the aforeſaid Daniel his ſaid action thereupon 
& againit bim ought not to have or maintain, becauſe he 


* 


iived in another d“ ſaith that the aforeſaid Thomas, at the time of the death 


dtoceſe. 


of the faid John Cox, and at the time of the commit- 
&« ting the adminiſtration aforeſaid, and long before, was 
« an inhabitant and reſiant in the city of Oxferd in the 

| | „ county 


4 
« 


cc 


( 
«c 
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county of Oxford, which ſaid city is and always was 
within the dioceſe of Oxford, and out of the arch- 
deaconry of Beriſbire aforeſaid, and the juriſdiction of 
the archdeacon of that archdeaconry, which ſaid arch» 

deaconry and the whole county of Berk/bire aforeſaid 


are and always were within the dioceſe of Saliſbury, and 


not within the dioceſe of Oxford ; by which the com- 
mitting of adminiſtration of all and ſingular the goods 
and chattels, rights and credits, which were the, faid 


John Cox's at the time of his death, of right belonged 


to Thomas by Divine Providence then and ſtill arch- 


biſhop: of Canterbury, by reaſon of his prerogative, and 
not to the aforeſaid archdeacon of the archdeaconry of 


Berks, or any other inferior judge; and the ſaid letters 


of adminiſtration produced here in court are void and of 


no effect in law: And this he is ready to verify : Where- 
fore he prays judgment if the aforeſaid Daniel ought to 
have or maintain his ſaid action thercupon againſt him, 


£ 


Sc. 


« And the aforeſaid* Daniel Hillyard ſaith, that he, not- Demurrer with 
withſtanding any matters by the aforeſaid Thomas Cox * caules. 


above in pleading alleged, ought not to be precluded 


from having his ſaid action thereupon againſt the ſame 


Thomas, becauſe he ſaith that the plea aforeſaid by him 


the ſame Thomas, in manner and form aforefaid above 


pleaded, and the matter in the ſame contained, are not 
ſufficient in law to preclude him the ſaid Daniel from 
having his ſaid action thereupon againſt the ſaid Tho- 


- mas + To which ſaid plea in manner and form aforeſaid | 
above pleaded, he the ſame Daniel need not, nor is 
bound by che law of the land in any manner to anſwer : 


And this he is ready to verify: Wherefore, for want of 


a ſufficient/plea in this behalf, the ſame Daniel prays: 
judgment, and his damages by occaſion of the premiſes. 


to be to him adjudged, &c. And for cauſes of demurrer 


in law, according to the form of the ſtatute in ſuch caſo 


made and provided, the ſaid Daniel ſhews and demon- 
ſtrates to the Court here theſe cauſes following, to wit, 
for that it doth not appear by the plea aforeſaid, that 


the aforeſaid Thomas Cox was not an inhabitant within 
the dioceſe of the biſhop of Saliſbury at the time of the 
death of the aforeſaid ahn Cox ; and that the ſaid plea 


is uncertain and wants form, c. 


« And the aforeſaid Thomas Cox ſaith, that the plea Joinders 


aforeſaid by him the ſaid Thomas in manner and form 
aforeſaid above pleaded, and the matter in the ſame 
contained, are good and ſufficient in law to preclude him 


the ſaid Daniel from having his ſaid action thereupon 
againſt him the ſaid Thomas, which ſaid plea, and the 


Ce 4 „ matter 
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te matter in the ſame contained, the ſame Thomas is ready 
& to verify and prove as the Court, & c. And becauſe 
<« the ſaid Daniel hath not anſwered to that plea, nor hath 
« hitherto in anywiſe contradicted it, the ſaid Thomas, as 
«© before, prays judgment, and that the aforeſaid Daniel be 
te precluded from having his action aforeſaid thereupon | 
inſt the ſaid Thomas, c. But becauſe the Court of 
as « 890 lord the king now here are not yet determined 
« of giving their judgment of and upon the premiſes, a day 
<« js therefore given to the parties aforeſaid before the lord 
% the king at We/minfer, until day next after 
« of hearing et dgment thereon, for that the Court of 
40 the ſaid lord the king now here thereof not yer” . 
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Pleas before our Lord the King at Weſtminſter, 
of the Term of the Holy Trinity in the 
Twelfth Year of the Reign of our Lord 
William the Third, now King of ng, | 
&c. Roll 369. 


Gidley againſt Williams. 


Salk. 37. Caſes Cornwall, « BE it remembered, That e to 
5. R. 443 ſco wit, & wit, in the term of Eafter laſt paſt, be- 
« fore: the lord the king at efminfer came T homaſin 
5 Grdlty widow, adminiſtratrix of all the goods and chat- 
tels of Richard her huſband lately deceaſed, by. Peter 
u Champion her attorney, and brought into the Court of 
« the ſaid lord the king then there her certain bill againſt | 
« Petherick Williams, otherwiſe called Petherick Booth, of 
the pariſh of MN ithiel in the county of Cornwall, yeo-ꝛ 
man, in the cuſtody of the marſhal, c., of a plea of 
« debt; and there are pledges of proſecuting, namely, 
« Jobe Poe and Richard Roe ; which ſaid bill followeth 
Pectaration by e in theſe words, that is to ſay, Coru⁊uall, to wit, 77 
* r «© maſin Gidley, widow and adminiſtratrix of all the goods 
e th to the in- and chattels of Richard Gidley her huſband lately de- 
teſtate. & ceaſed, complains of Petherick Williams, otherwiſe called 
66 Petherick Booth, of the pariſh of Withiel in the county of 
% Cormoall, yeoman, in the cuſtody of the marſhal of the 
& Marſhalſes of our lord the king, before the king himſelf 
being, of a plea, that he render to her twenty pounds of 
| * lawful money of England, which he oweth to her, and 
7752 „ unjuſtly detains, for that, to wit, That whereas the 
. 
& aforeſaid 
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6 aforeſaid Petherick, on the tenth day of June in the year N. B. Defendant 
s one thouſand fix hundred and eighty-five, at Great St. Sena gp. 1g 
« Collumbe in the county aforeſaid, by his certain bill ob- bringing this ac- 
& ligatory, ſealed with the ſeal of him the ſaid Petherick, tion in the debet 
* and ſhewn to the Court of the ſaid lord the king now 7 
se here, the date of which is the ſame day and year, ac- dict. 1 Sid. 
$ knowledgeth himſelf to owe and be indebted to the 342, 379, Show. 
„ ſame Richard Gidley in his lifetime, in the entire ſum of / 
ce ten pounds of good and lawful money of England, to be 
« paid to the ſame Richard in his lifetime, his executors, 
« adminiſtrators, or aſſigns, at or upon the tenth day of 
& December next following the date of the aforeſaid bill 
« obligatory, and for the true payment thereof bound 
$ himſelf, his executors and adminiitrators, in the full ſum 
4 of twenty pounds of lawful Zg/i/5 money; and the ſaid 
% Thomafin in fact ſaith, that the aforeſaid Petherick did 
not pay to the ſame Richard in his lifetime the aforeſaid 
« ſum of ten pounds, at or upon the tenth day of Decem- 
« ber next following the date of the bill obligatory afore- 
8 ſaid, which he ought to have paid to the ſaid Richard 
« upon the ſame day, iccording to the form and effect of 
86 the bill obligatory aforeſaid : Whereby an action hath 
« accrued to the ſame Richard in his lifetime, and to the 
« ſaid 4 — after the death of the ſaid Richard, to re- 
e quire and have of the aforeſaid Petherick the aforefaid | 
4c ſum of twenty pounds: Nevertheleſs the aforeſaid Pe- The granting 
ge therich, although often requeſted, &'c., hath hitherto 3 
« altogether refuſed to pay the beforeſaid twenty pounds to have been in- 
« to the ſaid Richard in his lifetime, or to the ſame Tho- ſerted here. 
„ maſin after the death of the ſaid Richard, and ſtill re- 
« fuſeth to pay the ſame to the ſaid Thomaſin, to the da- 
« mage of the ſaid Thomaſin of twenty and five pounds: 
* And therefore ſhe brings ſuit, Sc. And the aforeſaid 
« Thomaſin brings here into court the aforeſaid letters of 
* adminiſtration of the aforeſaid Richard, whereby it ſuf- 
« ficiently appears to the Court here, that the aforeſaid 
« Thoniafin is the adminiſtratrix of the aforeſaid Richard, 
« and thereupon hath adminiſtration, &c, 
And now at this day, to wit, Friday next after the fmparlance. 
“ morrow of the Holy Trinity in this fame term, to which. 
day the aforeſaid Petherich had leave to imparle to the 
% faid bill, and then to anſwer, c. before the lord the 
„ king at We/minfter, comes as well the aforeſaid Thoma- 
© {in by her ſaid attorney; and the ſame Petherick, by 
% Foſeph Hanwkey his attorney; and the ſame Petherick de- 
e fends the force and injury, when, &., and faith that he 
„ ought not to be charged with the debt aforeſaid by vir- 
tue of the ſaid bill obligatory, becauſe he ſaith that the 
« aforeſaid 
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[ 753 ] 
Foitea conti- 
nucd, 


Return of the 
poſtea. 


Default. 


Verdict for the 
plaintiff. 


cc. 


cc 
6c 


Therefore let a jury c 


Pleadings to the Caſes, 


aforeſaid bill is not his deed : And of this he puts him- 
ſelf upon the country; and the aforeſaid Thomaſin in 
uae manner, ² ͤ-w— — ⅛᷑ͤ cn. ate af nom, 
me thereupon before the lord 
the king at We/tminfer, on Wedneſday next after three 
weeks from the day of the Holy Trinity; and who nei- 
ther, c. to recognize, c., becauſe as well, c. The 
ſame day is to the parties aforeſaid there, c. Aſter- 
wards the proceedings are thence continued between the 
aforeſaid parties of the plea aforeſaid, by the jury re- 
ſpited thereupon between them, before the lord the king 
at Weſiminſter, until Wedneſday next after three weeks 
from the day of the Holy Trinity then next following, 
unleſs the juſtices of the lord the king appointed to take 
the aſſizes in the county aforeſaid firſt come on the 

ninth day of Aug,/? at Launcęſton in the county afore- 
ſaid, by form of the ſtatute, &c., for default of jurors, 
Sc. At which day, before the lord the king at We/t- 
minfler, comes the aforeſaid Thomafin by her ſaid attor- 
ney ; and the beforeſaid juſtices of the lord the king, 
before whom, c. ſent here their record had before 
them in theſe words : Afterwards, at the day and place 
within mentioned, before Sir John Powcll, Knt., one of 
the juſtices of our lord the king of the bench of our ſaid 
lord the king appointed to take the aſſizes in the county 
of Cornwall, and Francis Swanton Eſq., aſſociate to the 
ſame Jahn Powell, for this turn, by the form of the ſta- 
tute, Wc., came the within- named Thomaſin Gidley, wi- 
dow, by her attorney within mentioned; and the with- 
in- named Petherick Williams, although ſolemnly re- 
quired, did not come, but made default: Therefore let 
the jury, whereof mention is within made, be taken 
againſt him by default. And the jurors of that jury be- 
ing ſummoned came, who being elected, tried, and 
ſworn to ſpeak the truth of the within contents, upon 
their oath ſay, that the bill obligatory within mentioned 
is the deed of the aforeſaid Petherick Williams, as the 
aforeſaid Thomaſin hath within againſt him declared, 
and aſſeſs the damages of the ſaid T homafin, by occaſion 
of the detention of the within-written debt, over and 
above her coſts and charges by her about her ſuit in 
this behalf applied, to two-pence, and for thoſe coſts 
and charges to forty ſhillings : Therefore it is conſider- 
ed, that the aforeſaid Thomaſin do recover againſt the 
aforeſaid Petherict her ſaid debt and the damages afore- 
ſaid by the jury in form aforeſaid aſſeſſed ; and alſo 
thirteen pounds and ten ſhillings for her coſts and 


charges by the Court of the ſaid lord the king now here 
| e « adjudged 


Pleadings to the Caſes, 753 


« adjudged to the ſaid Thomaſin, by her aſſent, of increaſe 2 
« Which ſaid damages in the whole amount to fifteen - 
« pounds ten ſhillings, and two-pence; and that the ſaid 
« Petherick be taken,” Wc. „„ 


. 
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Pleas before our Lady the Queen at Weſtminſter, [ 754 ] | 


of the Term of the Holy Trinity in the Third 
Tear of the Reign of the Lady Anne, now 
Queen of England, &c. Roll go, 


Slater againſt May. 


London, « B E it remembered, That heretofore, to wit, 3 P. 357. p. & 
to wit, 6 i in the term of Eaſter laſt paſt, before the a 4 

« lady the queen at N gſminſter came John Slater, admi- Salk. 42. 

<< niſtrator of all and ſingular the goods, rights, and cre- 

ce dits which were Chriſtapher Youlden's deceaſed at the time 

cc of his death, by Thomas Moore his attorney, and brought 

into the court of the ſaid lady the queen then there his 

c certain bill againſt 7% May in the cuſtody of the 

« marſhal, c., of a plea of treſpaſs upon the caſe; Declaration by 
& and there are pledges of proſecuting, namely, 1 eg 
« Doe and Richard Roe; which ſaid bill followeth in fence of the exe- 
e theſe words, that is to ſay, London, to wit, John Slater, cutor, 1 TY 

“ adminiſtrator of all and ſingular the goods, rights, and — * 

„ credits which were CHriſtapher Youlden's deceaſed, at 

«© the time of his death, complains of John May, in the 

« cuſtody of the marſhal of the Mar/balſea of the 

lady the queen, before the queen herſelf being, for 

that, to wit, That whereas the aforeſaid John Mon, on 

„ the twenty-third day of January in the year of our 

« Lord one thouſand fix hundred ninety and nine, at 

« London, to wit, in the pariſh of St. Mary le Bow in the Indebitatus af- 

«© ward of Cheap, was indebted to the ſaid Chriffopher in ſumpũt. 

« his lifetime in thirty pounds of lawful money of Eng- 

% fand, for ſo much money of the ſame Chriſtapher in his 

« lifetime, by him the ſaid CHriſtapher in his lifetime to 

« the ſaid John May, at the ſpecial inſtance and requeſt 

« of him the faid hn May, before that time lent and 

« accommodated ; and being ſo thereupon indebted, he 

« the ſaid John May, in conſideration thereof, afterwards, 

«« to wit, the ſame day and year aboveſaid, at London 

«© aforeſaid in the pariſh and ward aforeſaid, took upon 

e himſelf, and then and there faithfully promiſed the ſaid 

2 « (Chriſtapher 
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nother indebi- 
tat. aſſump. for 
money had and 


received to the 


e and. being ſo indebted, the aforeſaid John May after- 
« wards, to wit, the ſame day and year aboveſaid, at 


inteſRate's uſe. 


Letters of admi- 
niſtration ſet 
forth, 


Requeſt. 


Pleadings to the Cafes; 


& Chrifopher in his lifetime, that" he the ſaid John May 


cc would well and faithfully ſatisfy and pay the aforeſaid 
* thirty pounds to the fame Chrifopher, w 


en afterwards 


« he ſhould be thereunto requeſted: And whereas alſo 


« the aforeſaid John May afterwards, to wit, the fame 
c day and year aboveſaid, at London aforeſaid in the pa- 
&« riſh and ward aforeſaid, was indebted to the ſaid 
& Chriſlopher in his lifetime in other thirty pounds of like 
cc lawful money of England, for ſo much money of him 
ce the. ſaid Chri/opher in his lifctime, by the ſaid 7% 
& May for the ſame Chriſtopher, and to the ufe of him the 
cc ſaid Chriſtopher, before that time had and received; 


« London aforeſaid, in the pariſh and ward aforeſaid, in 
cc conſideration thereof, took upon himſelf and then and 


„ there faithfully promiſed the ſame Chriffopher in his 
« lifetime, that he the faid John May would well and 


dc truly pay and ſatisfy the ſaid thirty pounds laſt men- 
cc tioned to the ſaid Chri/topher, when he ſhould be there- 
cc unto afterwards requeſted : Nevertheleſs the ſaid John 
& ay his ſeveral promiſes and undertakings aforeſaid in 
cc form aforeſaid made not regarding, but contriving and 
cc fraudulently intending in this behalf craftily and ſub- 
« tilly to deceive and defraud the ſaid Chriffopher in his 
ec lifetime, and the ſaid 7h Slater after the death of the 
& ſaid Chriſtopher, of the ſaid ſeveral ſums of money (to 
& which ſaid hn Slater adminiſtration of all and fingu- 
ce lar the s, rights, and credits which were the afore- 
c ſaid Chriftopher Youlden's at the time of his death, with 


& his will annexed, for the ufe and benefit and during 


&« the abſence of Elizabeth Vittery, the executrix named 
« in the ſaid will, by Thomas by Divine Providence arch- 
& biſhop of Canterbury, primate and metropolitan of all 
« England, on the fifteenth day of October in the year of 
« our Lord one thouſand ſeven hundred and three, at 


G 


« London aforeſaid in the pariſh and ward aforeſaid were 


« in due form of law committed) hath not paid the ſaid 
« ſeveral ſums of money, or any part thereof, to the ſaid 
& Chriſtopher in his lifetime, or to the ſaid ohn Slater 
ce after the death of him the ſaid Chri//opher, nor hath 


c hitherto in any manner contented them for the ſame 


&« (although to do this the aforeſaid John May by the ſaid 


« Chriftopher in his lifetime, and by the ſaid John Slater 
« after the death of the ſaid Ch̊riſſapher, and the com- 
cc raitting of the adminiftration aforeſaid at London afore- 
« ſaid in the pariſh and ward aforeſaid was requeſted); 
© but altogether refuſed to pay or in any manner to ſa- 

tisfy the ſame unto the ſaid Chri/topher in his lifetime, 


« and 


c& 


. 
« 
«5 


66 
60 
6c 
44 
60 


Pleadings to the Caſes. 


and yet refuſeth to pay them to the ſaid 7% Slater, 
to the damage of him the ſaid 7% Slater of forty 


pounds: And thereupon he brings ſuit, &c. And the 
faid John Slater brings here into Court the ſaid letters 
of adminiſtration aforeſaid of the ſaid archbiſhop, 
which teſtify the commiſſion of the adminiſtration 
aforeſaid to the ſaid John Slater in form aforeſaid, the 


date whereof. is the ſame day and year in that behalf 


abovementioned, c. : 


And now at this day, to wit, Friday next aſter the 


(cc 
cc 
cc 
66 
ec 
64 
ce 
6 
ec 
ce 
« 
66 
6c 
cc 
c 
tc 
ct 
cc 
«xc 
cc 
ce 
60 


«6 
« 


«c 
«c 
«c 
«c 
«c 
4 
«c 
40 
cc 


«c 


«c 
«c 
46 


4 


morrow of the Holy Trinity in this ſame term, until 


which day the ſaid Fohn May had leave to imparle to 
the aforeſaid bill, and then to anſwer, c. before the 
lady the queen at We/tminfier comes as well the ſaid 
Jul, Slater by his ſaid attorney, as the ſaid 7% May 
by Richard Gates his attorney: And the fame John 
May defends the force and injury, when, Ec. and faith 


755 


that the declaration aforeſaid, and the matter therein Demurrer to the 
contained, are not ſufficient in the law for the ſaid declaration. 


Fohn Slater to have and maintain his ſaid action there- 


upon againſt him the ſaid John May,; and that he hath 


no need, nor 1s bound by the law of the land in any 
manner to anſwer the ſaid declaration in manner afore- 
ſaid declared: And this he is ready to verify: Where- 
fore for defect of a ſufficient declaration in this behalf, 


the ſaid Jahn May prays judgment, if the faid John 


Slater ' ought to have this faid action againſt him the 


175 


ſaid Fohn' May, Sc. And for cauſes of demurrer in Joinder, 


law in this behalf, the ſame Fob» May, according to 


the form of the ſtatute in ſuch cafe lately made and 


provided, ſheweth and pointeth out to the Court here 
theſe cauſes following, to wit, 'That the declaration 
aforeſaid is altogether uncertain, double inſenſible, in- 
ſufficient in law, and wants form, c. And the afore- 


ſaid John Slater ſaith, that notwithſtanding any thing 


by the ſaid John May above alleged, the declaration 
aforeſaid” of the ſaid 7% Slater ought not to be quaſh - 
ed, becauſe he ſaith that the declaration aforefaid, and 
the matter in the ſame contained, are good and ſuffi- 
cient in the law for him the ſaid hn Slater to have 
and maintain his ſaid action thereon againſt him the 
ſaid John May: Which faid declaration and the mat- 
ter in the ſame contained the ſaid John Slater is ar” 
to verify and prove as the Court, Sc. And becauſe 
the aforeſaid hn May hath not anſwered to that de- 
claration,' nor hath hitherto anywiſe contradicted it, 


the faid 7% Slater prays judgment and his damages by 
occaſion of the premiſes to him to be adjudged, We. 


«© But 
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Pleadings to the Caſes, 


ec But becauſe the Court of our ſaid lady the queen 
et now here are not yet determined of giving their judg- 
ment of and concerning the premiſes aforeſaid, a day 
cc therefore is given to the aforeſaid parties before the 
<« lady the queen at Weftminfer, until — day next 
ac after —— of hearing their judgment of and concern- 
« ing. the ſaid premiſes, for that the Court of the ſaid 
« lady the queen here thereof are not yet,” Wc. 
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[757] Pleas before the Lord the King at Weſtmin- 


ſter, / the Term .of St. Michael in the Ele- 
. venth Year of the Reign F the Lord Wil- 
liam the Third, now King of England, &c, 
Roll 377. eng Paroles 


The Biſhop of Saliſbury againſt P hillips. 
[3 Ld. Raym. Entries 451. $.C.] 5. 


OS T HE lord the king hath given in charge to his be- 
C loved and faithful Sir George Treby, Knt. his Chief 
« Juſtice of the Bench, his writ cloſed in theſe words, to 
« wit, William the Third, by the grace of GOD, of 
C England, Scotland, France, and Ireland King, Defender 
« of the Faith, Sc. To his beloved and faithful Sir 


« George Treby, Knt. his Chief Juſtice of the Bench, 


Writ of error. © greeting: Becauſe in the record and proceedings, and 
ic alſo in the giving of the judgment of the complaint 
cc which was in our Court before you and your brethren 
« our juſtices of the Bench aforeſaid, by our writ be- 
sc tween Wiliam Phillips, executor of the will of William 
&« Phillips, Gentleman, his father lately deceaſed, and 
t Gilbert biſhop of Saliſbury and John Berrow clerk, to 
tc the end that the ſame biſhop and ohn ſhould permit 
c him the ſaid William Phillips, the now plaintiff, to pre- 
© ſent a fit perſon to the church of Stanton, otherwiſe 
ce Stanton Fitz-Warren, otherwiſe Stanton Fitz- Herbert, in 
« the county of Wilts, which was vacant, and did belong 
& to his gift, as it was ſaid, manifeſt error intervened, to 

. © the great damage of them the ſaid biſhop and ohn, 
& as we have been informed from his complaint, We 
ce being willing that the error (if any was) ſhould be in 
« due manner corrected, and that full and ſpeedy __ | 

| | = 


. Pleadings to the Caſes, 


« ſhould be gone to them the {aid biſhop and Jula, in 
« this behalf, do command you, that if judgment be 
« thereupon, given, then that you diſtinctly and plainly 
« fend the record and proceedings. aforeſaid with all 
ic things to them belonging, unto us under your ſeal, and 
&« this writ ; ſo that we may have them from the day of 
« Haſter in five weeks whereſoever we ſhall then be in 
« England, that we having inſpected the record and pro- 
te ceedings aforeſaid, may cauſe to be done that which of 
cc right and according to the law and cuſtom of our king- 
t dom of England is moſt fit to be done further there- 
dc upon for correcting the error. Witneſs our ſelf at 
« Weſtminſter the twenty-lixth day of April in the eleventh 
« year of our reig. | te 14th 1 


« 'The anſwer of Sir Ge. Treby, Knt. Chief Juſtice 
„ within named. | . „5 Mn | 
The record and proceedings of the complaint where- 
« of mention is within made, with all things concerning 
cc the ſame, before the lord the king, whereſoever, &c. 
« at the day within mentioned, I ſend in a certain record 
& to this writ annexed, as within I am commanded, 
FVV + Geo. Treby. 


. Pleas inrolled at Veſiminſter before Sir George Treby, 
« Knt. and his brethren, juſtices of our lord the king, 
« of the Bench, of the term of the Holy Trinity in the 
e tenth year of the reign of our lord William the Third, 
„ by the grace of God, of England, Scotland, France, and 
« Ireland King, Defender of the Faith, c. Rol 1562. 
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[ 758] 


4 Wilts, to. wit, Gilbert, biſhop of Saliſbury, and John W'* impedit. 


by the executor | 


c Berrow, clerk, were ſummoned to anſwer William Phil- | wilam 


© lips, Gent. executor of the laſt will and teſtament of Phillips. 
% Witham Phillips, Gent. his father lately deceaſed, of 
““ a plea, that they permit him the ſaid William Phillips, 
* now plaintiff, to preſent a fit perſon to the church of 
& Stanton, otherwiſe Stanton Fitz-Warren, otherwiſe Stau- 


« ton Fitz-Herbert, which is vacant {or void] and belongs 


© to his gift, Sc. And whereupon the ſame William Declares upon an 
« Phillip, now plaintiff, by Dennis Ruſſell his attorney ment by in- 


| . K g i denture between 
« ſaith, That whereas one Richard Organ and one John jointenants to 


Organ were ſeiſed as of fee and right of the advowſon preſen: by turn 


« of the aforeſaid church in groſs, and being thereof ſo 
&« ſeiſed, the aforeſaid Richard Organ and John Organ on 
« the twenty-fixth day of June in the thirteenth year of 
<« the reign of 2 the Firſt, late king of England, at 
6 Stauton aforeſaid in the county aforeſaid, by their cer- 
ns, Sr 2:0. 
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Firſt preſenta- 
tion. 


Vacancy by 
death. 
prelentments 


Second 


| Pleadings td the Caſes. 
<« tain indenture made between the ſaid Richard Orga, 
c by the name of Richard Organ of Lamborn in the county 
c of Berks, Gent. of the one part, and the ſaid Fohri 
« Organ, by the name of gun of Stanton within 
cc the hundred of Hightvorth in the county of Wilir, Gent. 
cc of the other patt, the other whereof, ſealed with 
ie the ſeal of the ſaid Fob# Orga#, the fame William Phil- 
cc /ips now plaintiff brings here into Court, the date 
c whereof is on the ſame day afid yea concluded and 
cc agreed between themſelves, that they the ſaid Richard 
cc Organ and John Organ ſhould be thereupon ſeiſed in 
cc common, not jointly, of the advowſon of the church 
cc aforeſaid, that is to ſay, that the ſaid Richard Organ 
& ſhould ſtand and be ſeiſed, and have, hold, and enjoy 
cc one moiety of the ſaid advowſon to him and his heirs, 


c and that the ſaid Job Organ ſhould ſtand and be ſeiſed, 


cc ant have, hold, and enjoy the other moiety of the ſaid 
c. adyowſon to him and his heirs; and that the ſaid 


e Richard Organ and John Organ and their ſeveral heirs, 


« fo often as the ſaid church of Stanton ſhould become 


 « vacant ſor void} ſeverally and reſpectively ſhould pre- 


« ſent by ſeveral turns one after another in manner and 
& form flowing, to wit, that the ſaid Richard Organ and 

ce his heirs might preſent to the ſaid church at the firſt 
ce turn when the ſaid church ſhould happen firſt and next 
te to be vacant Cor void] for itz and that the ſaid Joh 


* Organ and his heirs might preſent to the ſaid church 


«© when the ſame ſhould then next be vacant” [or void] 
« the ſecond time; and ſo the faid Richard Organ 
c and 7h Organ ſeverally and their ſeveral and re- 
« ſpective heirs, in their ſeveral turns alternately, as 
© the ſame church at any time thereafter ſhould be- 
« come vacant [or void] ſhould or might preſent their 


ec clerks according to the order and courſe concluded 


cc and agreed upon as before is mentioned, as by the 
« fame indenture amongſt other things more fully ap- 
ec pearsz whereby the ſame Richard and John were 
tc ſciſed of the advowſon aforeſaid to be preſented to the 
« {xme church in form aforeſaid; and being ſo ſeiſed 
cc thereof, the ſaid Richard Organ, after the making of the 
ce ſaid indenture, beginning his firſt turn, and as in his 
« firſt turn at Stanton aforeſaid, preſented to the ſaid 
ce church, being vacant, one h Weodbridge his clerk, 
& who at the preſentation of the ſame Richard Organ was 
ec there admitted and inſtituted in the ſame, in time of 
% peace, in the time of our lord James the Firſt, late 
« King of England. And afterwards the church aforeſaid 
ce became vacant by the death of the ſaid 7h Woodbridge 
„there, whereby the ſaid John preſented to the ſame 
a | „ church 


Pleadings to the Caſes, 


m9 


* church ſo vacant Cor void as in the ſecond turn, at 


ve Stanton aforeſaid, Thomas Hoichkis his clerk, who at the 
c preſentation of him the faid h Organ was admitted 
« and inſtituted in the ſame, in time of peace, in the 
« time of our lord Charles the Firſt, late King of Eng- 
« land ; and the aforeſaid Richard Organ and John Organ 


e being ſo ſeiſed of the advowſon aforeſaid, the ſaid 


* Richard Organ afterwards, at Stanton aforeſaid, died 
« ſeiſed of ſuch his eſtate, by and after whoſe death a 
e moiety of the advowſon aforeſaid deſcended to one 

John Organ as brother and heir of the ſaid Richard 


Organ, whereby the ſame John Organ the brother was 


Deſcent of one 


& ſciled of the moiety of the advowſon aforeſaid as of 


t fee and right to preſent in form aforeſaid; and _— 
-« ſo ſeiſed thereof, afterwards, to wit, on the twenty-fifth 


« day of Augiſt in the fourteenth year of the reign of 


.* the ſaid late king Charles the Firſt, by a certain inden- 
b ture made between him the ſaid Fohn Organ of the 


Another agree« 
ment by inden - 


ture. 


e one part, and one Richard Hippeſley of Stone Eafton in 


b the county of Somerſet, Gentleman, nephew of the ſaid 
* John Organ the brother, to wit, ſecond fon of Eliza- 


« beth Hippeſley widow, natural fiſter of the ſaid. John 


* Organ the brother, of the other part, made at Stanton 


* aforeſaid, in the county aforefaid, the other part where- 


of, ſealed with the ſeal of the ſaid 7% Organ the 
_ « brother, the ſame William Phillips the now plaintiff 
« produces here in Court, the date whereof is the ſame 
c“ day and year laſt aboveſaid; and in conſideration of the 


* wards the ſaid Richard Hippeſtey, and in conſideration 
ct of the blood between them, and for the better prefer- 
« ment, advancement, maintenance, and livehhood of 
e the ſaid Richard Hippeſley and his brother, in the ſame 
„ indenture afterwards named, he the ſaid Fobn Organ 
« the brother, for himſelf and his heirs, covenanted, 
granted, and agreed to and with the ſaid Richard Hip- 
“ peſley and his heirs, that he the ſaid 7% Organ 
e the brother, his heirs and aſſigns, and every of them, 
and all and every other perſon and perſons and their 
„ heirs, who then were or thereafter ſhould ſtand and be 
„ ſeiſed of and in the ſaid moiety of the advowſon afore- 
* ſaid, ſhould ſtand and be ſeiſed of the ſame, to the uſe 
© and behoof of the ſaid Richard Hippeſley, and the heirs 


te be begotten; and for want of ſuch iſſue, to the ule 


Conſideration, 
cc natural love and affection which he had and bore to- 


[ 760] 


Settled in tail to 
the uſes declared, 


of the body of the ſaid Richard Hippeſtey lawfully to 


© and behoof of Robert Hippeſley, brother of the faid 


„ Richard Hippeſley, and the heirs of the body of the ſaid 
& Robert Hippeſley, lawfully to be begotten; and for de- 
fault of ſuch iſſue, to the uſe and behoof of the ſaid 


4 oo Organ the brother, and his keirs and aſſigns for 
| „% everz_. 
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cc ever; and to no other uſes, intents, or purpoſes what- 
<« ſoever, as by the ſaid indenture laſt mentioned more 
« fully appears; by virtue of which ſaid indenture, and 
e by force of a gertain act, made and provided in the 


e. 


parliament of our lord Henry the Eighth, late King of 


« [ngland, held at TFeftminſtcy in the county of Middle- 
* /ex on the fourth day of February in the twenty-ſeventh 


.6C 


Grant ot the next 6c 
avoidance to the ( 
teſtator and Fr. 


Symes, their exe of 
cutors and i- ( 
guns. cc 
cc 

cc 
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year of his reign, of transferring uſes into poſſeſſion, 


the aforeſaid Richard Hippeſtey was ſeiſed of a moiety 
of the advowſon aforeſaid, as of fee tail and right 
belonging to the remainder thereof in ferm aforeſaid, 
to wat, to prefent in form aforefaid; and the ſaid 


- Richard Hippeſiey being fo ſeiſed thereof, afterwards, 


at Stanton aforeſaid, in the county aforeſaid, died, by 
and after whoſe death the faid moiety of the advow- 


ſon aforeſaid defcended to Richard Hippeſley, Eſq.-as-ſon 


and heir of the bedy of the ſaid... Richard Hippeſley, 


+. whereby the ſame. Richard. Hippeſiey the ſon was ſeiſed 
of the ſaid moiety. of the advowlon aforeſaid as of fee- 
tail and right: And the fame Richard  Hippeſley the 


ſon being ſo feifed thereof, afterwards, at Stanton afore- 
ſaid, died without iſſue of his body, by and after whoſe 
death the ſaid moiety of the advowſon aforeſaid de- 


ſcended to Jahn Hippeſley, Eſq. as fon and heir of the 


body of the ſaid Richard Hippeſley firſt named, whereby 


the faid John Hippefiey was feiſed of the faid moiety of 
the advowſon aforeſaid as of fee and right. And the 


ſaid John Hippeſley being ſo thereof ſeiſed, afterwards, to 
wit, the ſixteenth day of January, in the twenty-fourth 
year of the reign of our lord Charles the Second, late 
King of England, at Stanton aforeſaid, in the county 
aforeſaid, by his certain writing, which the ſame Wil- 
liam Phillips the now plaintiff produces here in court, 
ſealed with the ſeal of the ſaid Fon Hippeſicy, the date 
of which is the ſame day and year, did give and grant 


to Francis Symes the elder of Kelmeſcot in the county of 


Orford, Gentleman, and William Phillips the teſtator of 
Eaton Haſtings in the county of Berks, Gentleman, his 
executors and aſſignees, the firſt and next advowſon, 
donation, nomination, preſentation, and: free diſpoſition 
of the ſaid pariſh church of Stanton, otherwiſe called 
Stanton Fitzherbert, otherwiſe Stanton Fitzwwarren, will- 
ing, and by his ſame writing granting, that it ſhould and 
might be lawful to and for the ſaid Francis Symes and 
William Phillips the teſtator, their executors and aſſig- 
nees, to preſent to the ſaid church of Stanton Fitzherbert, 
otherwiſe Stanton Fitzwarren, whenſoever or howſoever 
by death, reſignation, deprivation, ceſſion, permutation, 
diſmiſſion, or any other way whatſoever, by which the 
ſame church ould happen then firſt and next to be va- 

en cant 


Pleadings to the Caſes. 


( cant Cor void] any honeſt and learned clerk for the then 
c next turn only, as by the writing aforeſaid more fully 


* appears; by virtue of which grant the ſame Francis 
* Fymeſ and William Phillips the teſtator were poſſeſſed 


„ of the advowſon of the church of Stanton aforeſaid; 
cc that is to ſay, to preſent to the ſame church, when firſt 
and next it ſnould happen to be vacant; and being ſo 
4 poſſeſſed thereof, the ſaid Francis Symes, afterwards, at 
„ Stanton aforeſaid, in the county aforeſaid, died, and the 
« ſaid William Phillips the teſtator ſurvived, and then was 
et poſſeſſed of the advowſon aforeſaid by right of /urvivor- 
* pip, Cc. And the aid William Phillips the teſtator 
„ being ſo thereof poſſeſſed, the ſaid church in the life- 
c time of the ſaid William Phullips the teſtator was va- 
„ cant Cor void] by the death of the ſaid Thomas Hotchbic, 
and l {till remains vacant Cor void]; which ſaid vacancy 
[or avoidance] of the church aforeſaid by the death of 
the aforeſaid Thomas Hotchkis, is the firſt and next va- 


Francis Symes -. 
one of the gran» 
tees dies, and 

the plaintiff s 
teſtator ſurvives, 


The vacancy in 
theteſtator's life. 


« cancy [or avoidance] of the ſaid church after the afore- 


« ſaid grant to the ſanmit Francis Symes and William Phil- 
-« lips by the ſaid n Hippeſley in form aforeſaid made, 
e and for that reaſon it belonged to the ſaid William Phil- 
* Jips the teſtator in his lifetime, to preſent a fit perſon to 
* the church aforeſaid ſo vacant [or void]; and the ſaid 
4 biſhop and Jahn Berrow have unjuſtly hindered him the 
« ſaid William Phillips the teſtator; and the ſaid Williani 
« Ppillips the teſtator, the ſaid church being ſo vacant [or 
„ void] as aforeſaid, afterwards, to wit, on the twenty- 
firſt day of June in the ſixth year of the reign of, our 
lord the now King, and of the lady Mary late Queen of 
„% England, &c., at Stanton aforeſaid, in the county afore- 
64 faid,. made his laſt will and teſtament, and by the ſame 
4 did conſtitute and ordain the ſaid William Phillips the 
e now plaintiff, executor of his ſaid will, and aiterwards 

© there died; after the death of which ſaid Villiam Phil- 


« Jips the teſtator, the ſaid Willium Phillips the now 


„ plaintiff took upon himſelf the burthen and execution 
4 of the ſaid will, and that will hath proved in due form 


of law, to wit, at Stanton aforeſaid, and for that reaſon 


e at preſent it belongs to him the ſaid Willium Hhillips the 
„ now plaintiff, to preſent a fit perſon to the {aid church 


e ſo vacant [or yoid] And the ſaid biſhop and n Ber- 
* row do unjuſtly hinder him the faid William Phillips the 


„ now. plaintiff; wherefore the ſame William Phillips the 
«© now. plaintiff ſaith that he is injured, and has damage to 
„ the value of ſix hundred pounds: And therefore he 
„ brings ſuit, Sc. With this, that the ſaid illium Phil- 
„ lips the now plaintiff will verify that the ſaid Zohn Hip- 
« pefley is {till living and in full life, to wit, at Stanton 
<« aforeſaid, in the county aforeſaid; and that the church 

| d 2 | * 


Teſtater made 
his will, and the 
plalntiſt his exe - 
cutor. 
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the identity of 
the church. 


Pleadings to the Cafes, 


« of Stanton, otherwiſe Stanton Fitzavarren;  otherwife 


„ Stanton Fitzherbert, is one and the ſame church, and 


< not another nor different: And he brings here into 
« court the letters teſtamentary of the faid William Phil. 


ib the teſtator, by which it ſufficiently appears to the 


* Court here, that he the ſaid Wuliam Phillips the now 


* 1 


f ſonee. 


e plaintiff is executor of the ſaid will, and has admini- 
„ {tration thereof, &. N | 
Plea parſon im- 


„ And the ſald Gi/bert biſhop of Saliſbury, and John 


% Berrow clerk, by John Carpenter their attorney, come 


« and defend the force and injury when, &'c. And the 


«ſaid John Berrow' faith, that he is parſon impar/onee of 


<< the chureh aforeſaid by the eollation of the ſaid biſhop; 
& and the faid biſhop and John Berrow further ſay, that 


the faid William Phillips the executor ought not to have 


Admit the va- 
cancy, and that 
after ſix months 
the biſhop pre - 
lente. by lapſe, 


< his ſaid action againſt them; becauſe they ſay, that the 


* ſaid church of Stanton, otherwiſe Stanton Fitzwarren, 
& otherwiſe Stanton Fitaberbert, was vacant [or void] 
& the death of the ſaid Thomas Hotchtis on the twentieth 


% day of September in the year of our Lord one thouſand 
% fix hundred ninety and three, and remained ſo vacant 


* until the twenty-third day of April in the year of our 


„ Lord one thoufand fix hundred ninety and four, on 
„ Which day at Stanton aforeſaid the ſaid biſhop, becaufe 


5 that at that time ſix months after the yacancy [or avoid- 
„ ance} of the fame church were fully elapſed and de- 
% yolved, being the ordinary of that place, collated the 
« ſaid Jh Berrow clerk to that church then being va- 


cant, asit was lawful for him: And this they are ready 
to verify: Wherefore they pray judment if the ſaid 


? Replies and ad- 
mits the time of 
the vacancy. 


* I#illiam the executor ought to have his. faid action 
„ againſt them, Sc. And the ſaid: Willium Phillips the 
“ executor faith, that he, notwithſtanding any matters be- 
& fore alleged, ought not to be precluded from having his 
& ſaid action, becauſe he faith that well and true it is that 
ce the aforeſaid church of Stanton, otherwiſe Stanton Fitz- 
& warren, otherwiſe Stanton Fitzherbert, by the death of 


the ſaid Thomas Hotchkis on the faid twentieth day of 


«< September in the year of our Lord one thouſand fix hun- 
« dred ninety-three aboveſaid, was vacant [or void] as the 
“ ſaid biſhop and Fohn Berrow in pleading have alleged: 
But the ſame William Phillipr the executor further ſaith, 
<< that after the ſaid twentieth day of September in the 


year of our Lord one thouſand ſix hundred ninety and 


But ſays that 
within the ſix 
months, to wit, 

16 of O&R. 


0 
169 3, the deſta- 


<« three aboveſaid, and before the ſaid twenty-third day of 
April in the year of our Lord one thouſand fix hundred 
ce ninety and four, within fix months after the death of tlie 
« ſaid Thomas Hotchkir, to wit, on the ſixteenth day of 
October in the year of our Lord one thouſand ſix hundred 

* „ ninety 


"if 
cc 
cc 
ce 


Þleadings to the Caſes, 


ninety and three, the ſaid William Phillips the teſtator, 
by his writing ſealed with his ſeal, the date of which is 
on the ſame ſixteenth day of Ofeber in the year of our 
Lord one thouſand fix hundred ninety and three, at 
Stanton aforeſaid, in the county aforeſaid, the ſaid 
biſhop being then ordinary of the ſaid place of Stanton, 


' otherwiſe Stanton Fitzwarren, otherwiſe Stanton Fitz- 


+ 76 


tor by writing 
preſented J. 


Symes, and re- 


queſted the 
biſhop to admit 

im, who re- 
fuſed. 


"17981 


herbert, preſented one John Symes, maſter of arts, his 
clerk; and then and there requeſted the ſaid biſhop to 
admit and inſtitute the ſame hn Symes to the church 


aforeſaid ſo vacant by the death of the ſaid Thomas 
Hetchkis, which ſaid hn Symes the ſaid biſhop then and 
there altogether refuſed to admit and inſtitute to the 


ſaid church, at the aforeſaid. preſentation of the ſaid 


William Phillips the teſtator, and hindered him the ſaid 
William Phillips the teſtator from preſenting : And this 


he is ready to verify: Wherefore he prays judgment 


and damages by occaſion of the hinderance [or impedi- 


ment] aforeſaid, and alſo a writ to the ſaid biſhop to 


him to be adjudged, c. 


« And the ſaid biſhop and 7h Berrow ſay, that well 


and true it is, that the ſaid William Phillips the teſta- 


tor, by his writing ſealed with his ſeal, did preſent the 


ſaid John Symes, as the ſame Villiam the executor hath 


above in his replication alleged: But the ſaid biſhop and 
John Berrow further ſay, that afterwards, and within 
ſix months after the avoidance [or vacancy] of the ſaid 


Rejoin and ad- 
mit the preſen- 
tation, but ſay, 
That J. Symes 
took it away, 
and deſited time 
to prepare him- 
ſelt for examina- 


tion, and never 


. returned, 


„ church, to wit, on the ſaid ſixteenth day of Odlober in 


66 
I 


the year of our Lord one thouſand ſix hundred ninety 
and three aboveſaid, the ſaid Fobn Symes at Stanton 
aforeſaid brought the preſentation aforeſaid to the ſaid 


Jobn Symes a few days to prepare himſelf to be exa- 


| biſhop, and required the ſaid biſhop to give the ſaid 


mined concerning his ſufficiency in learning to 'have 


the church aforeſaid z and that the ſaid biſhop there- 


upon, at the requeſt of the ſaid hn Symes, then and 
there did give leave to the ſaid Fohn Symes to go away, 


and there to return to the ſaid biſhop within three 


days next following, to be examined of his ſufficiency 
aforeſaid, which ſaid three days were ended long before 
the end of ſix months after the vacancy [or avoidance} 
of the church aforeſaid by the death of the ſaid Thomas 


Horchbis, that is to ſay, by the ſpace of one month, to 


wit, at Stanton aforeſaid. And the ſaid biſhop and 
John Berrow further ſay, that he the ſame biſhop, for 
the ſaid three days afterwards, was there ready to exa- 
mine the ſaid John Symes concerning his ſufficiency 
aforeſaid z and that the ſaid John Symes, neither within 
the ſaid three days, nor ever afterwards, did return or 
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Pleadings to the Caſep. 


« offer himſelf to the ſaid biſhop to be examined concern- 
« ing his ſaid ſufficiency; by which the ſaid church re- 


„ majned void [or vacant] for the ſpace of fix months and 


[ 764] 


Traveries his re- 
fuſal to admit 
J. Sy mes. 


Surrejoinder and 
iſſue upon the 
tra vei ſe. 


5 the parties come here, &c. And the ſheriff hath not 
e returned the writ: Therefore, as before, the ſheriff is 


Cemtinuances by 
non miſ. bieye, 


«« upwards after the aſoreſaid vacancy or avoidance by the 
« death of the faid Thomas Hotchkis ; whereupon the ſaid 


<« biſhop collated the ſaid hn Berrow to the ſaid church 


% fo vacant [or void]; which ſaid n Berrow was af- 
c terwards inducted into the ſame church in due form of 
“% law, without this, that the ſaid biſhop altogether re- 
e fuſed to admit and inſtitute the faid John Symes to the 
church aforeſaid at the preſentation of the ſaid William 
« Phillips the teſtator, as the ſaid William Phillips the ex- 


s ecutor hath above alleged: And this they are ready to 


ci verify: Wherefore they pray judgment, and that the 
„t ſaid William the executor from his ſaid action be pre- 


ce cluded, c. | 


e And the ſaid William Phillips the executor, as before 


„ ſaith, That the ſaid biſhop hath altogether refuſed” to 


cc admit and inſtitute the ſaid John Symes to the church 
« aforeſaid, at the preſentation" of the ſaid William Ph:l- 
« [ip the teſtator, as the ſaid William Phillips the executor 
% hath above in his replication thereupon alleged: And 
ce they pray that this may be inquired of by the country: 
« And the ſaid biſhop and John Berrow likewiſe, Oc. 


66 Therefore the ſheriffis commanded, that he cauſe to 
& come here in three weeks from the day of the Holy Tri- 


ce nity, twelve, &c., by whom, &c., and who neither, &c., 
cc to recognize, &c., becauſe as well, Sc. At which day 


& commanded, that he cauſe to come here in three weeks 


&« from the day of St. Michael, twelve, &c., to recognize 
« in form aforeſaid, c. At which day the parties come 


de here, Se., and the ſheriff hath not returned the writ : 
« Therefore, as before, the ſheriff is commanded, that he 
« cauſe to come here in eight days from the day of the 


« Purification of the Bleſſed Mary, twelve, &c., to re- 


« cognize in form aforeſaid, & c. At which day the jury 
«© between the ſaid parties of the aforefaid plea was re- 
c ſpited thereon between them here until this day, to wit, 


e jn fifteen days from the day of Eaſter then next follow- 
sing, unleſs the juſtices of our lord the king appointed to 


c take the aſſizes in the county aforeſaid, by the form of 
« the ſtatute, &c., firft come on Saturday the eleventh day 
« of March palt, at New Sarum in the county aforeſaid ; 
&« and now here at this day comes the ſaid William by his 


6 ſaid attorney, and the ſaid juſtices appointed to take aſ- 


& ſizes, before, c., have ſent here their record in theſe 
$ words, to wit, Afterwards'at the day and place within 
He: ” Ez contained, 


cc 
£6 


fore the-king himſelf, and 
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contained, before Sir Thomas Rokeby, Knt, one of the Return of che 


juſtices of our lord the king appointed to hold pleas be- 29 
J 8 POI P 


ir Jabn Powell, Knt. one of 


the juſtices of the ſaid lord the king of the bench, juſ- 
tices of the ſaid lord the king, appointed to take aſhzes 


in the county of Wilts, by form of the ſtatute, Sc., 
came as well the within named William Phill;ps, Gent. 
executor of the laſt will and teſtament of Milliam Phil 


lips, Gent. his father lately deceaſed, as the within- 
named G:/bert Biſhop of Saliſbury, and John Berrow 


clerk, by their attornies within mentioned: And the 


jurors of the jury, whereof mention is within made, 

ing ſummoned, likewiſe came, who being elecled, 
tried, and ſworn to ſpeak the truth of the within con- 
tents, upon their oath, ſay, that the ſaid Gi/bert Biſhop 
of Sali/bury, altogether refuſed to admit and inltitute 
the within-named ohn Symes to the church within 
mentioned on preſentation of the ſaid illiam Phillips 
the teſtator, as the. ſaid William Phillips the executor 
hath within thereupon in his replication alleged. And 


the faid jurors upon their oath further ſay, that the 
church aforeſaid is full of the ſaid Fohn Berrow by the 


collation of the ſaid Gilbert Biſhop of Saliſbury, as is by 
him within alleged, and that the church aforeſaid is, 


Find that the 
biſhop refuſed to 
admit upon the 
p'aintift's pre- 
ſentation; and 
the church tull 
upon the biſhop's 
collation, and 
the yearly value 
1201. 
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and from the time in which, &c., was of the yearly 


value of one hundred and twenty pounds in all iflues 
beyond repriſals: And the jurors aforeſaid aſſeſs the da- 


mages of the ſaid William Phillips the executor, for his 
coſts and charges by him concerning his ſuit in this be- 


half applied, to ſorty ſhillings; therefore no reſpect be- 
ing had to the beforeſaid forty ſhillings of the damages, 
coſts, and charges aforeſaid, aſſeſſed by the ſaid jury by 
occaſion of the hinderance aforeſaid, becauſe ſuch da- 
mages by the law of the land are in nowiſe in this caſe 


to be adjudged; it is conſidered that the faid William 


Phillips the executor do recover againſt the ſaid Biſhop 
of Saliſbury and John Berrow, his preſentation to the 
church aforeſaid, and his damages to the value of that 
church for the half of one year, which amounts to ſixty 
pounds, by the jury aforeſaid in form aforeſaid aſſeſſed; 
and let him have a writ to the Archbiſhop of Canter- 
bury, Primate of all England, and Metropolitan of that 
place, for that the ſaid Biſhop of Saliſbusy is a party, 


Judgment and 
awarding a writ 


to the oidhop. 


Sc., becauſe the ſaid John Berrow is admitted and in- 


ſt ituted to the ſame church at the collation of the ſaid 
Biſhop of Saliſbury, and is inducted in the fame, to re- 
move the ſaid John Berrow from the ſaid church, and 


that he may admit a fit perſon to the ſaid church at the 


preſentation of the ſaid William Phillips the executor 5 
| '' 7 | and 
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Certiorari. 
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T-.uratt. 
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& and the aforeſaid Biſhop of Saliſbury and Jahn Berrow 


in mercy, c. Afterwards, to wit, on Monday next 


„ after three weeks from the day of St. Michael in this 
fame term, before our lord the king at Veſtminſter, 
« come the aforeſaid biſhop and John Berrow by Adrian 
Moore their attorney, and ſay, that in the record and 
«. proceedings aforeſaid, and alſo in the giving of the judg- 
% ment aforeſaid, there is manifeſt error, in this, to wit, 
ce that by the record aforefaid it appears that the ſaid judg- 
« ment given in form aforeſaid was given for the ſaid 
% William Phillips againft the ſaid biſhop and John Ber- 
« row, where by the law of the land of this kingdom of 
« England, that judgment ought to have been given for 
c the ſaid biſhop and 7% Berrow againſt the fame Wil- 


iam Phillips, therefore in that there is manifeſt error: 


« There is alſo error in this, to wit, that the record afore- 


„ ſaid before the lord the king now here ſent is defective 


in this, to wit, that the original writ, and the return of 
the ſame between the parties aforeſaid in the plea afore- 
fad, are totally omitted out of the ſaid record, and yet 
« remain in the cuſtody of the keeper of the writs of the 
lord the now king of the bench, not certified to the ſame 
« lord the king. And the ſame biſhop and John Berrow 
pray a writ of the ſaid lord the now king to be directed 
to the keeper of the writs of our ſaid lord the now king, 

of the bench aforeſaid, to certify the writ aforeſaid, to- 
ce gether with the return of the fame writ to the ſaid lord 


e the king: And it is granted to them, c., whereby it 
is given in charge to William Thurſby, Eſq. keeper of 


„the writs of our lord the king of the bench aforeſaid, 
that having fearched for the original writs in the county 
* of Wilts, of the term of the Holy Trinity in the eighth 

year of the reign of our ſaid lord the now king, being 
in his cuſtody of record, he may fend what he ſhall find 
in the ſame concerning the aforeſaid writ, together 
« with the whole return of the ſame writ, as fully and 
« entirely as they remain in his cuſtody, to the lord the 
king, without delay, whereſoever, c., together with 
the writ of the ſaid lord the king, to himſelf thereupon 
directed, Sc. Which ſaid keeper of writs, by virtue of 
„that writ to him thereupon directed, hath certified to 
6 the ſame lord the king, that having ſearched all the ori- 
&« ginal writs of his county of Wills, of the ſaid term of 
e the Holy Trinity in the eighth year of his reign, in his 
« cuſtody filed of record, he hath a certain original wric 
<<. between the parties aforeſaid of the plea aforeſaid in 
his cuſtody filed of the ſame term, the tenor of which 
&« ſaid writ, together with the return of the ſame, fol- 
loweth in theſe words: William the Third, by the 8 

3 bo | | "Ys of 
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« of GOD, of England, Scotland, France, and Ireland 


King, Defender of the Faith, Sc. To the ſheriff of 


« Wilts, greeting: Command Gilbert Biſhop of Sali/- 


<« bury, and John Berrow clerk, that juſtly and without 
« delay, they permit William Phillips, executor of the will 
0 


'« of William Phillips his father lately deceaſed, to preſent 


& a fit perſon to the church of Stanton, which is vacant [or 


c void], and belongs to his gift, as he ſaith, and whereof 
& he complains that the ſaid biſhop and 7% do unjuſtly 
&« hinder him: And, unleſs they ſhall ſo do, and the faid 
e executor ſhall make you ſecure of-proſecuting his claim, 
then ſummon by good ſummoners the aforeſaid biſhop 
„ and John, that they be before our juſtices at Vęſiminſter, 
from the day of the Holy Trinity in fifteen days, to thew 
„ wherefore they have not ſo done. And have you there 
“ the ſummoners and this writ. Witneſs, T homas Arch« 
% biſhop of Canterbury, and the reſt of the keepers and 
* juſtices of the realm at Weftminfter, the twenty-eighth 
e day of May in the eighth year of our reign. Hale. 
<« Efloin for the biſhop adjourned until three weeks from 
& the day of Saint Michael, the ſame day for the clerk 
&« of eſſoin for the clerk adjourned until the morrow of 
Saint Martin; the ſame day for the biſhop William 
« Hall. Pledges of proſecuting, %u Doe and Richard 
% Ree; ſummoners, Thomas Eyre, Foſeph Ruſſel, Edward 
Sommer, Eſq, ſheriff z which ſaid writ of certiorari, toge- 


ce ther with the return thereof, is aſſiled amongſt the re- 


„ cords without day of that term: And upon this the ſaid 
% William Phillips, by Fofeph Sherwood his attorney, like- 
« wiſe comes forthwith here in court: And thereupon 


«© the ſaid biſhop and 7 Berrow (as before) ſay, that in 
the record and proceedings aforeſaid, and alſo in the 


& giving of the judgment aforeſaid, there is manifeſt er- 
„ ror, alleging the errors aforeſaid by them in form afore- 
„ ſaid above alleged, and pray that the judgment afore- 
« ſaid, for the aforeſaid and other errors being in the re- 
cord and proceedings aforeſaid, may be reverſed, annul- 

& led, and altogether deemed as none; and that they be 
<« reſtored to all things which by occafion of the judg- 
© ment aforeſaid they have loſt; and that the Court of 
<« the ſaid lord the king now here proceed to the examin- 
“ation as well of the record and proceedings aforeſaid, as 
of the ſaid matters above aſſigned for error, and that the 
“ ſaid William do rejoin to the errors aforeſaid : Upon 
„ which the ſame William Phillips ſaith, that there is no 
error either in the record and proceedings aforeſaid, or 
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in the giving of the judgment: And in like manner 1 af 
a EN rmed. 


% praycth that the Court of the ſaid lord the king now 
here do proceed to the examination as well of the re- 
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« cord and proceedings aforeſaid; as of the ſaid matters 
« above aſſigned for error; and that the ſaid r £ 


all things be affirmed : But becauſe the Court of the 
<< faid lord the king now here are not yet adviſed of giv- 
« ing their judgment of and concerning the premiſes, day 
« 1s thereupon given to the parties aforeſaid, before the 
lord the king, until f i Sake 

Ho whereſoever, &c. 
c of hearing their judgment thereupon, for that the Court 
8 of the ſaid lord the king now here thereof are not yet, 

4 | 


1 8 
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Pleas before our Lady the Queen at Weſtmin- 


ſter, , the Term of St. Michael in the 
Third Year of the Reign of our Lady Anne, 
now Queen of England, &c. Roll 144. 


Goddard again Smith and another. 


Salk, 2 . 6 Mod. Middteſex, 6c BE it remembered, That heretofore, that 


261. 3 Salk. 
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Declatation in 
caſe on conſpĩ · 
racy fur a falſe 
and malicious 
indictment of 
darretry, where- 
of he was ac - 


quitted. 


to wit, is to ſay, in the term of the Holy Tri- 


dee nity laſt paſt, before our lady the queen at Weſtminſter, 


C came Richard Goddard by Henry Wright his attorney, and 
« brought into the Court of our ſaid lady the queen then 
4 there his certain bill againſt Richard Smith and Chrifto- 
ce pher Preſion in the cuſtody of the marſhal, c. of a 
« plea of treſpaſs upon the caſe; and there are pledges 
e of proſecuting, namely, ohn Doe and Richard Roe; 
4 which ſaid bill followeth in theſe words, that is to ſay, 
&« Middleſex, to wit, Richard Goddard complains of Richard 
& Smith and Chriftopher Pręſton in the cuſtody of the 
% marſhal of the Marſpalſea of our lady the queen, be- 
& fore the queen herſelf being, for that, to wit, That 


«© whereas the ſaid Richard Goddard is a good, true, faith- 


« ful, peaceable, and honeſt ſubject, and liege man of 
& our lady the now queen, and was of a good name, fame, 
& reputation, converſation, behaviour, and condition, 
„and as a good, true, faithful, peaceable, and honeſt 


liege man and ſubject of the ſaid lady the now queen, 


„ being without any ſcandal, imputation, or reproach, 
“ and hath not behaved or demeaned himſelf at any time 
from the time of his nativity hitherto as a barretor or 
4 diſturber of the peace of the ſaid lady the queen, nor 
« was in ſuſpicion of the like crime amongſt his _—_ 
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for the whole time aforeſaid, lawfully and honeſtly 
gained and acquired great credit and eſteem, and alſo 
diwers great gains and profits from his neighbours and 
other ſubjects of our ſaid lady the queen, with whom 


the ſaid NRichuru Goddard had commerce for the ſup- 


bours and other ſubjects of the Taid lady the queen to 
whom the ſaid) Richard Goddard was known, and by 
reaſon of his honeſt? and quiet converſation aforeſaid 

44 
46 
4 
ce 
4 
Th 


port of himſelf and his family: Nevertheleſs the ſaid 


Richard Smith and Chriſtopher, not ignorant of the pre- 
miſes, but contriving and maliciouſly intending not 
only to deprive him the ſaid Richard Goddard of his 


name, fame, and eſteem aforeſaid, but alſo to 


bring him the ſaid Richard Goddard into ignominy and 
public diſgrace, that by reaſon thereof the ſubjects of 
the ſaid lady the queen might withdraw themſelves 
from the fellowſhip of him the ſaid Richard Goddard, 


and might altogether: ceaſe and deſiſt from dealing and 


having commerce, with him in any manner, on the 


thirteenth day of September in the firſt year of the reign 


of the ſaid lady Anne, now queen of England, c. 
at the pariſh of St. James Clerkenwell in the county 
aforeſaid, then and there having had a conſpiracy be- 
tween themſelves falſely and maliciouſly to cauſe the 
ſaid Richard Goddard to be indicted as a barretor and 


public diſturber of the peace of the ſaid lady the queen, 
without any cauſe-or colour of ſuch crime being com- 


mitted by him the ſaid Richard Goddard, they the ſame 
R. Smith and Chriflopher at the pariſh aforefaid in the 


county aforeſaid, in proſecution and execution of their 
malicious intention and conſpiracy aforeſaid, at the 
general quarter ſeſſions of the peace of our lady the 


queen held for the county of Middleſex at Hickss Hall 
in St. John-ftreet in the county aforeſaid, before Fohr 


Bennet, Henry Hawley, and Joſeph Offley, Eſquires, and 
other their fellow juſtices of the ſaid lady the queen, 


appointed to keep the peace in the county aforeſaid, 


and alſo to hear and determine divers felonies, treſ- 
paſſes, contempts, and miſdemeanors in the ſame coun- 


ty committed, falſely and maliciouſly cauſed and pro- 


Ind c ment at 
Hicks's Hall. 


cured the ſaid Richard Goddard, with intent to defame 


the ſame Richard Goddard, without any lawful or true 


cauſe, to be indicted by the name of Richard Goddard, 


late of the pariſh of St. James Clerkenwell in the county 


of Middleſex, yeoran, for that the ſame Richard God- 
dard, on the firſt day of January in the firſt year 


aboveſaid, and divers other days and times as well 
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© before as afterwards, at the pariſh aforeſaid in the 


"00 


county aforeſaid, had been and then was a common 


6 barretor, 
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barretor, and à common, daily, and public diſturber of 
the peace of the ſaid lady the now queen, and alſo'a 
common and turbulent ſlanderer and ſower of quarrels 
and diſcords amongſt his quiet and honeſt neighbours, 


ſo that he moved, procured, and ſtirred up divers con- 


tentions and controverſies, and alſo brawlings, quarrels, 
and fights, at the pariſh aforeſaid in the county afore- 
ſaid, and elſewhere in the ſaid county of Mzddleſer, 
amongſt divers lege ſubjects of the ſaid lady the queen, 


to the great diſturbance of the peace. of the ſaid lady 


the now queen, to the evil example of all others in the 
like caſe offending, and againſt the peace of the ſaid 
lady the now queen, her crown and dignity, c. and 
did falſely. and maliciouſly proſecute and cauſe to be 


proſecuted the ſaid indictment againſt the ſaid Richard 


Goddard, until the ſaid lady the now queen cauſed that 
indictment afterwards for certain reaſons to come to 
be determined before her: And the ſheriff of the 
county aforeſaid was commanded that he ſhould not 
omit, c. but cauſe him to come and anſwer, &c. 
And he the ſaid Richard Goddard afterwards, to wit, 
in the term of St. Michael in the ſecond year of the 
reign of the ſaid lady the now queen, in the Court of 
our lady the queen, before the queen herſelf, the ſame 
Court being at Weſtminſter, was according to the law 
and cuſtom of this kingdom of England in a due and 
lawful manner thereof diſcharged. By pretence of 
which ſaid premiſes againſt him the ſaid Richard God- 
dard, by the ſaid Richard Smith and Chriſtopher Preſton 
in form aforeſaid publiſhed, done, exhibited, and proſe- 
cuted, the ſame Richard Goddard is not only very much 
hurt and injured in his good name, fame, credit, and 
reputation aforeſaid, and diſquieted and weakened in 
his body, but was alſo forced to expend and lay out 
divers large ſums of money in and about acquitting and 
diſcharging himſelf of the ſaid inditment, and defend- 
ing his innocence, to the very great diſcredit and extreme 
impoveriſhment of him the ſaid Richard Goddard, and 
to the damage of the ſaid Richard Goddard of twenty 
pounds: And thereupon he brings ſuit, Sc. 5 
And now at this day, to wit, Monday next after 
three weeks from the day of St. Michael in this ſame 
term, till which day the ſaid Richard Smith and Chri- 
zopher had leave to imparle to the ſaid bill, and then to 
anſwer, &c. before our lady the queen at Weſtminſter 
comes as well the ſaid Richard by his faid attorney, as 
the ſaid Richard Smith and Chriffopher by FKdmund 
Butler their attorney: And the ſaid Richard and Chrij- 
zopher defend the force and injury, when, &'c. and wy 
| | | that 
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& that they are in no manner guilty of the premiſes above 
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e laid to their charge, as the faid Richard Goddard above 


% complains againſt them: And of this they put them- 
« ſelves upon the 3 - and the ſaid Richard Goddard 

„ likewife, Sc. Therefore let a jury come thereupon 

« before our lady the queen at Vęſtminſter, on Monday 

4 next after the morrow of All Souls, and who neither, 

„„ Ec. to recognize, &c. becauſe as well, &c. The ſame 
* day is given to the parties aforeſaid there,” &c, 
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. Pleas before our Lady the Queen at Weſtmin- 
ſter, oY the Term of the Holy Trinity in 

_ the Third Year of the Reign of the Lady 

Anne, now Queen off England, c. Roll 

T enant againſt Gouldwin. 

[3 Ld. Raym, Entries 485, S. C.] 


; | Middleſex, e DE it remembered, That heretofore, that ga. 27, 460; 


to wit, is to ſay, in the term of Zafter laſt paſt, 
ec before our lady the queen at We/ftminſter, came Robert 


6 Mod. 311. 
Holt 500. S. C. 


% Tenant by Jobn Rice his attorney, and brought into the 


„ court of our ſaid lady the queen then there his certain 
4c bill againſt Lule Gouldwin, in cuſtody of the marſhal, 
% c., of a plea of treſpaſs upon the caſe ; and there are 
. « pledges of proſecuting, namely, John Doe and Richard 
6 Roe ; which ſaid bill followeth in theſe words, that is 
de to fay, Middleſex, to wit, Robert Tenant complains of 
& Lutte Gouldwin in the cuſtody of the marſhal of the 
&« Marſbalſea of our lady the queen, before the queen her- 
« ſelf being, for that, to wit, That whereas he the ſaid 
« Robert, on the firſt day of October in the firſt year of 
e“ our lady Anne, now queen of England, &., and from 
e thence always hitherto was poſſeſſed and ſtill is poſſeſſed 
„of one meſſuage, ſituate, lying, and being in Frith- 
& freet in the pariſh of St. Anne within the liberty of 
„% Weſtminſter in the ſaid county of Middleſex, for a cer- 
c tain term of years not yet ended, and uſed to lay and 
© keep in his cellar, parcel of his meſſuage aforeſaid, good 
& ſtores of coals and ale for the uſe of his family, and alſo 
& to be ſold and merchandized to divers perſons who 
« were wont to buy that commodity in his mefluage 
« aforeſaid, to the great profit and advantage of him he 
| | « (aid 


Caſe for not re- 
pairing a parti- 
tion wall, where- 
by the plaintiff 
was prejudiced 
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Breach. 
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* ſaid Robert, which ſaid; cellar lies contiguous, and for 
all the time aforeſaid did lie contiguous to a meſſuage 
of the ſaid Luſe in the pariſh aforeſaid, and uſed; to be 
ſeparated and fenced from a ꝓrivy-houſe, parcel of the 
cc 
66 

| 46 


aforeſaid meſſuage of the ſaid Lule, by a thick and cloſe 
wall which belongeth to the ſaid meſſuage of the ſaid 


Lule, and of right ought: to have been repaired by the 
„ ſaid Lule for the whole time aforeſaid: Nevertheleſs 


ſaid, for all the time aforeſaid : Wherefore the ſame 
Robert ſaith, that he is injured, and hath damage to the 
value of one hundred pounds ; And thereupon he brings 
ſuit, c. And.now at this day, to wit, Friday next 

after the morrow of the Holy Trinity in this ſame term, 
until which day the ſaid Lule had leave to imparle to 
the ſaid bill, and then to anſwer, Sc. before our lady 
the queen at He/tminfier comes the aforeſaid Robert by 


his ſaid attorney, and prays that the ſaid: Luke may an- 


ſwer to the declaration: And the ſaid Luke, although 
on the ſame day ſolemnly required, doth not come nor 


ſay any thing in bar or precluſion of the aforeſaid action 
of the ſaid Robert ; whereby the ſame Robert remains 
againſt him thereupon / undefended , for which reaſon 


the faid Robert ought to recover his damages againſt the 


faid Luke : But becauſe it is not known by the Court of 


the ſaid lady the queen now here before the queen her- 
ſelf, what damages the ſaid Robert hath ſuſtained by 
occaſion of the premiſes in this behalf: Therefore the 
ſheriff is commanded, that he, by the oath of twelve 
honeſt and legal men of his bailiwick, do diligently in- 
quire what damages the ſaid Robert hath ſuſtained, as 

« | Wel 


Pleadings to the Caſes. 


« well by occaſion of the premiſes, as for his coſts and 
« charges by him about his ſuit ,in this behalf applied; 
„ and that he ſend the inquiſition which he ſhall take 
e thereon to our lady the queen at Vgſiminſter on Monday 
« next after three weeks from the day of St. Michael, un- 
e“ (er his ſeal and the ſeals of thoſe by the oath of whom 

„ he ſhall take the ſaid inquiſition, together with the writ 


«4 of our lady the queen to him for that purpoſe directed- 


„„The ſame day is given to the ſaid Robert there,” Sc. 


„ yy 4 
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Pleas before our Lady the Queen at Weſtmin- 
ſter, of the Term of St. Hilary in the Third 
Year of the Reign of our Lady Anne, now 

Queen of England, &c. Roll x02. 


Brook againſt Huſtler. 


$ 
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England, cc O UR lady the queen hath ſent to her truſty 2 56. Rep. 


to wit,“ 
« Knt., her Chief Juſtice of the Bench, her writ cloſed in 
« theſe words, to wit, Anne, by the grace of GOD, of 
„England, Scotland, France, and Ireland Queen, Defender 
of the Faith, Cc. To her truſty and well-beloved Sir 
Thomas Trevor, Knt., her Chief Juſtice of the Bench, 
„e greeting: For as much as in the record and proceed- 
« 1ngs, and alſo in the giving of judgment of the plaint 
4c which-was in our court before you and your brethren, 
our juſtices of the Bench, by our writ between Sir 


William Huſtler, Sir Richard Oſbaldeſton, Knts., and 


&« William Ofbaldeſton, Eſq., and Thomas Brook late of Over- 


and well-beloved Sir Thomas Trevor, . &7% S. O 


„ focton in the county of York, yeoman, of a debt of ſe- 


« venty and nine ſhillings and eleven pence, which the 
« ſame Wilkam, Richard, and William demand of the ſaid 
« Thomas, as it is ſaid, manifeſt error hath intervened, to 
% the great damage of the fame Thomas, as we are in- 


«c formed by his complaint; We willing that the error, 


« if any was, be duly amended, and that full and ſpeedy 
<« juſtice be done to the parties aforefaid in this behalf, do 
„ command you, that if judgment be thereupon given, 
«© then you ſend to us diſtinctly and plainly, under your 
„ ſeal, the record and proceedings aforeſaid, with all 
«« things touching the ſame, and this writ ; ſo that we may 
have them from the day of Eaſter in fifteen days where- 

«* ſoever we ſhalk then be in Eugland, that we having in- 
e 8 C ſpected 
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Declaration for 
an amerciament 
in a court-leet. - 
Seifin of King 
James J. in a 
court-leet. 


Pleadings to the Cates, 


cc ſpected the record and proceedings aforeſaid, may cauſe 
further to be done thereupon for amending the faid er- 
* Tor, that which of right and according to the law and 


tc cuſtom of our kingdom of England ſhall be meet to be 


„ 


done. Witneſs ourſelf at Veftminſler the ſecond day 


„of March in the ſecond year of our reign. _ 


cc 
Co 
cc 
cc 


ct 
60 
cc 
40 


4 os 3 ; er 7 3 
© The anſwer of Sir Thomas Trevor, Knt., Chief Jul- 
tice within named. The record and proceedings of the 
plaint within mentioned, with all things touching the 
ſame, I ſend before our lady the queen, whereſoever, 


c., at the day within contained in a certain record to 


this writ annexed, as I am within commanded, 
+: Thoma Trevor. 


8 Pleas inrolled at We minſter before Sir Thomas Tre- 


vor, Knt., and his fellow-juſtices of our lady the queen 
of the Common Bench, of the term of St. Hilary in the 
ſecond year of the reign of our lady Anne, by the grace 
of Gob, of England, Scotland, France, and Ireland 5 
Queen, Defender of the Faith, c. Roll 1228. 


&« Yorkſhire, to wit, Thomas Brook, late of Overflocton in 
the county afoteſaid, yeoman, was ſummoned to anſwer 
Sir William Huftler, Knt., Sir Richard Ofbaldeſion, Knt , 
and William O/baldeflon, Eſq., of a plea that he render 
to them ſeventy and nine ſhillings. and eleven pence, 
which he owes to them and unjuſtly detains,'&c. And 
whereupon the ſame Sir William Hufiler, Sir Richard 
and William Ofbaldeflon, by Robert Hopkinſon their at- 
torney, ſay, that our lord James the Firſt, late King of 
England, was ſeiſed in right of his crown of England as 
of fee and right of and in the court-leet and view of 
frank-pledge with the appurtenances, and all and every 
thing which to a court-leet or view of frank-pledge be- 
longed, or in any manner appertained, or ought to be- 
long or appertain, within the manors or lordſhips, vil- 
lages or hamlets of We? Bretton, Cawthorn, Overfloton, 
and Netherflofton, in the ſaid county of York, and within 
the precincts of the ſame manors or lordſhips, villages * 
and hamlets, and every of them, in the-ſaid county of 
York, being or not being parcel of the duchy of Lan- 
cafter, of all refident and inhabiting within the manor 
or lordſhip, village and hamlet beforeſaid, and within 
the preciucts of the ſame manors or lordſhips, villages 
and hamlets, and every or any of them. The ſaid 
court-leet and view of frank-pledge aforefaid to be 
holden twice by the year within the manors or lord- 
ſhips, villages and hamlets aforeſaid, or any of them, 
or within the. precincts of the ſame manors or lord- 


« ſhips, 


© -Þſeadings to the Caſes, 


&« ſhips, villages and hamlets, or any of them, at ſuch days 
« and times in the year as the ſaid lord King James the 
„ Firſt, his heirs or aſſigns, ſhould ſee fit, convenient, and 
« neceſſary, according to the law and cuſtom of this king- 
« dom of England, before the ſteward of the ſame lord 
t the king of that court, or the deputy of ſuch ſteward for 

de the time being: And being ſo ſeiſed, the late King 
« James the Miriafbirdgad by his letters patent under 
„ the Great Seal of England, and under the ſeal of the 
« duchy of Lancaſter in like manner made, bearing date 
« at Weſtminſter in the county of Middleſex on the twen- 
„ ty-ninth day of June in the thirteenth year of his reign 


„ in England, and the forty-eighth in Scotland, which the 


&« ſaid Sir William Huffler, Sir Richard and William Of. 
etc baldeton here in court produce, as well for and in con- 
* ſideration of the ſum of twenty ſhillings of lawful mo- 

«« ney of England, well and truly to be paid at the receipt 
« of his Exchequer at Vęſiminſter to his own uſe, by his 
“ beloved ſubjeA' George Wentworth of Bulkliffe in Weſt 
« Bretton in the county of Tort, Gent., whereof the ſame: 
e late lord the king did acknowledge himſelf to be fully 
“ ſatisfied and paid, as for divers other good cauſes and 
&« conſiderations the fame lord the king eſpecially moving, 
<« of his eſpecial grace and certain knowledge and mere 
« motion did give and grant for himſelf, his heirs and 
„ ſucceſſors, to the ſaid George Wentworth, his heirs and 
“ aſſigns for ever, that they ſhould and might have, hold, 
« and enjoy within the manors or lordſhips, villages, or 
« the hamlets of Wet Bretton, Cawthorn, QuerfloFon, and 
% Netherflofton, and every of them, in the ſaid county of 
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Grant thereof to 
Wentworth by 
letters patent un- 
der the duchy _ 
ſeal, | 
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« York, and within the precincts of the ſame manors or 


« lordſhips, villages and hamlets, and every of them, in 
the ſaid county of York, being or not being parcel of 
&« the ſaid duchy of Lancaſter, a court-leet and view of 
&« frank-pledge, to be held of all the reſidents and inha- 
s bitants, and other reſidents coming within the lordſhips 
&« or manors, villages and hamlets aforeſaid, and within 


« the precincts of the ſame manors or lordſhips, villages 


« and hamlets, and every or any of them; to hold the 
cc ſaid court- leet and view of frank-pledge twice by the 
year from time to time within the manors or lordſhips, 
&« villages and hamlets aforeſaid, or any of them, or within 
«© the precincts of the ſame manors or lordſhips, villages 
<« and hamlets, or any of them, at the ſame places, days, 
and times at which the ſaid George Wentworth, his heirs 
or aſſigns, ſhould ſee fit, convenient, and neceſſary, ac- 


To be held twice 
a year at ſuch 
days as the 
grantee ſhould 
think fit, 


&* cording to the law and cuſtom of this kingdom of Eng- 


«© land, before the ſteward of the ſame G. Wentworth, his 
«heirs and aſſigns for the time being, or before the de- 
Vor. II. | RE ti puty 
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Grantee ſeiſed 
and held ſeveral 
dourts, and died. 


piſcent to his 
fon and heir who 
was ſeiſed. 


And died with- 
out iſſue, where- 
by they deſcend- 
ed to his bro- 
ther. 


1 


Who died alſo 
without iſſue, 
whereby they 
deſcended to his 
brother. 


cc 
«Cc 
6c 
44 
cc 
cc 
cc 


ec s 
% whatſoever to the ſaid court- leet or view of frank-pledge 


Pleadings to the Cafes. 


puty of ſuch ſteward for the time being; and all and 


belonged, or in anywiſe appertained, or in any manner 
ought to belong or appertain, and alſo all and ſingular 


amerciaments, fines, forfeitures, pains, penalties, per- 
quifites, profits, liberties, pre-eminences, privileges, 


rights, and juriſdictions whatſoever, which at the ſaid 


courts- leet or view of frank-pledge to the ſaid lord the 
king, or his ſucceſſors, in any manner whatſoever might 


or ought to belong; by virtue of which ſaid letters pa- 
tent the ſaid George Wentworth was ſeiſed as of fee and 
right of and in the court-leet and view of frank- pledge 
aforeſaid, with the appurtenances; and held divers 


courts and views of frank-pledge within the manors or 


lordſhips, villages or hamlets of We/t Bretton, Cawthorn, 
Overflofton, and Netherfloton aforeſaid, according to the 
gift and grant aforeſaid in the letters patent contained : 


And the ſaid George being ſo ſeiſed of the court-leet and = 


view of frank-pledge aforeſaid, with the appurtenances, 
afterwards, to wit, on the ſecond day of une in the 
year of our Lord one thouſand fix hundred and thirty- 
eight, at Netherflofon aforeſaid died, after whoſe death 
the ſaid court-leet and view of frank-pledge, with the 


- appurtenances, did deſcend to William Wentworth, 


Gent., as ſon and heir of the ſaid George, whereby the 
ſaid William Wentworth, ſon and heir of the ſaid George, 
was ſeiſed as of fee and right of “ and in the court-leet 
and view of frank-pledge aforeſaid, with the appurte- 
nances ; and being ſo ſeiſed thereof, the fame Williani 
afterwards, to wit, on the fourth day of March in the 
year of our Lord one thouſand fix hundred and thirty- 
nine, at Netherflofon aforeſaid, died without any iſſue 
of his body; after whoſe death the ſaid court-leet and 


view of frank-pledge, with the appurtenances, deſcended 


to Thomas Wentworth, Eſq., afterwards Sir Thomas 
Wentworth, Baronet, as brother and heir of the ſaid 
William Wentworth, whereby the ſaid Thomas IV ent- 
evorth, as brother and heir of the ſaid William Went- 
worth, was ſeiſed of and in the court-leet and view of 
frank-pledge aforeſaid, with the appurtenances as of fee 


and right and being ſo ſeiſed thereof, the ſaid Sir T ho- 
t 


mas afterwards, to wit, on the firſt day of April, in the 
year of our Lord one. thouſand fix hundred and ſeventy- 
lix, at Nerberflocton aforeſaid died, without any iſſue of 


& his body iſſuing; after whoſe death the ſaid court-leet 


cc 
cc. 
4 


and view of frank- pledge, with the appurtenances, did 
deſcend to Sir Matthew Wentæworth, Baronet, as bro- 
ther and heir of the ſaid Sir Thomas Wentworth, where- 


by the ſaid: Matthew, as brother and heir of the ſaid Sir 


„% Thomas 


(t 
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©  Pleavings to the Tales. 


Thomas Wentworth, was ſeiſed of and in tlie court-leet 
and view of frank- pledge aforeſaid, with the appurte- 
nances, as of fee and right; and being ſo ſeiſed thereof, 
the ſame Sir Matthew afterwards, to wit, on the ſecond 
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day of Augigſt in the year of our Lord one thouſand fix 


hundred and ſeventy-eight, at NetherfoFon aforeſaid 
died; after whoſe death the ſaid court-leet and view of 
frank-pledge with the. appurtenances deſcended to Sir 
Matthew Wentworth, Baronet, as ſon and heir of the 
ſaid Sir Matthew Wentworth the brother, whereby the 
ſaid Sir Matthew Wentworth the fon was ſeiſed of and 
in the court-leet and view of frank-pledge aforeſaid, 
with the appurtenances, as of fee and right : And the 
ſaid Sir Mattherv the fon being fo ſeiſed thereof, after- 
wards, to wit, on the eighth day of December in the year 
of our Lord one thouſand fix hundred and ninety-three, 


at Netherflefton aforeſaid, by a certain indenture of bar- 


gain and ſale made between the ſaid Sir Hatthew Went- 
worth the ſon, of the one part, and the ſaid Sir William 
Huſtler, Sir Richard Oſbaldęſton, and William Oſbaldeſton, 
of the other part, the other part whereof ſealed with the 
ſeal of him the ſaid Sir Matt bez the ſon, the ſame Sir 
William, Sir Richard and William Ofbaldefion, produce 


here in court, the date of which is the ſame day and 
year, in conſideration of five ſhillings to him in hand 


paid by the ſaid Sir William, Sir Richard and William 
O/baldefton, bargained and ſold to them the ſaid Sir Wil. 
liam, Sir Richard and William, the ſaid court-leet and 


view of frank-pledge with the appurtenances, to have 
and to hold to the ſame Sir William Hitler, Sir Rich. 
ard and William Ofbaldefton, their executors, admini- 


ſtrators, and aſſigns, from the day of the date of the ſaid 
indenture to the end and term of one year then next 
following, and fully to be complete and ended: By vir- 
tue of which ſaid bargain and ſale, and by force of the 
ſtatute in that behalf made and provided of transferring 
uſes into poſſeſſion, the ſame Sir William Huftler, Sir 
Richard and William Qſbaldeſton, were in the poſſeſſion 


of the court-leet and view of frank-pledge aforeſaid for 
that term; and being thereof ſo poſſeſſed, and the ſaid 


Sir Matthew Wentworth the ſon being ſeiſed of the re- 
verſion of the court-leet and view of frank - pledge afore- 
ſaid, with the appurtenances, as of fee and right, after- 


wards, to wit, on the ninth 10 of December, in the year 


of our Lord one thouſand fix hundred and ninety- three 
aboveſaid, at Netherflofon aforeſaid, by a certain other 
indenture made between him the ſaid Sir Matthew 
Wentworth the ſon, of the one part, and the ſaid Sir 
William Huſtler, Sir Rickard Ofbaldeſton, and William 
NE : E e 2 « Ofpaldeion, 


Aſter whoſe 
death they de- 
ſcended to his 
ſon, who enter - 
ed, 


And by leaſe 
and releaſe con: 
veyed to the 
plaintiffs, | 
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Pleadings to the Caſes, 


„ Oftaldeflon, of the other part, the other part whereof 


c ſealed with the ſeal of the ſaid Sir Maithetu the ſon, 


_ « the ſame Sir William Huſtler, Sir Richard and Williati 


* 13 produce here in court, the date whereof is 

the ſame day and year laſt above mentioned, he the ſaid 
« Sir Matthew Wentworth the ſon, releaſed to the ſame 
« William Huſiler, Sir Richard and William Ofbaldeſton, 


their heirs and aſſigns, all the eſtate, right, title, and 


Plaintiffs ſeiſed. 


ic intereſt of him the ſaid Sir Matthew Wentworth the 
« ſon, of and in the court-leet and view of frank- pledge 
&« aforeſaid, with the appurtenances: By virtue of which 
&« premiſes the ſaid Sir William Huftler, Sir Richard and 


„ William Ofbaldeflon were and till are ſeiſed of and in 


DefenJant an in- 
habitant within 
the juriſdition 
of the leet, and 


owed ſui t. 


Court held April 
2751703. 


<« the court-lect and view of frank- pledge aforeſaid, with 
ce the appurtenances, as of fee and right; and that Thomas 
«© Brooke, on the twenty-fourth day of April in the year 
« of our Lord one thouſand ſeven hundred and three, and 
& long before, was reſident and an inhabitant at Over- 
&« fofton aforeſaid, within the juriſdiction of the leet and 
« view of frank- pledge aforeſaid, and ought to do ſuit at 
c the court of view of frank-pledge aforeſaid : And they 
ce the ſaid Sir William Hitler, Sir Richard and William 
« O/baldefton, being ſo as aforeſaid ſeiſed of the court-leet 
& and view of frank- pledge aforeſaid, with the appurte- 
“ nances, the court-leet and view of frank-pledge afore- 
& ſaid was held at Nerherflocton aforeſaid within the manors 
& and lordſhips aforeſaid the ſaid twenty-fourth day of 
&« April in the year of our Lord one thouſand ſeven hun- 
« dred and three, before Richard Witton, Eſq., ſteward of 


+ & the ſaid Sir William Huftler, Sir Richard and William 


Notice was given 
to the inhabit- 
ants. . 


Defendant made 
default in not 
appearing, 
wherefore the 
zury preſented 
him. 


And he was 
amerced by the 
Court and affeere 


« Oftaldefion, of that court, of which court ſo to be held 
« que notice was given to the reſidents and inhabitants 
« within the manors, lordſhips, villages, and hamlets 
« aforeſaid, to wit, at Nerherflocton aforeſaid z and that 
ce the ſaid Thomas Brooke did not do his ſuit nor appear at 
ce that court, but made default; wherefore at the ſame 
« court, by the jurors who were ſworn and charged in 
« the ſame court to inquire and preſent thoſe things 
&« which appertained to the ſaid court-leet and view of 
« frank-pledge, it was preſented upon their oath, that the 
« faid Themas Brooke then was reſident and an inhabitant 

« within the manors aforeſaid, and within the juriſdic- 
tion of the court of view of frank-pledge aforeſaid, and 
% ought to have done ſuit to the court of view of frank- 


tec pledge aforeſaid : And that the ſaid Thomas Brooke, al- 


« though he was then folemnly ſummoned, did not appear 
t but made default, by reaton whereof the fame Thomas 
« Brooke was then and there by the ſame Court amerced, - 
« which ſaid amercement, by Jeſebh Senior and jy | 
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© fore the lady the queen at 77 eftminſler comes the afore- Errors aſſignee, 


Pleadings to the Caſes. 


aforeſaid, then and there choſen and ſworn affeerors by 


the fame Court, was then in due manner affeered to 


thirty-nine ſhillings and eleven pence of lawful money 
of England; whereof the ſaid Thomas Brooke after- 


ther flocton aforeſaid, had notice, whereby an action ac- 
crued to the ſame Sir William Huftler, Sir Richard and 


777 


« Roads then reſidents and inhabitants within the manors ed by two affeer- 


ors, choſen and 
ſworn, at 198. 


11d., of which 


he had notice. 
By which their 
action accrued 


| wards, to wit, the day and year laſt mentioned, at Ne- to the plaiatiffs. 


William Ofbaldeſton, to demand and have of the ſaid 


7 homas Brocke the ſaid thirty-nine ſhillings and eleven 
pence parcel. of the aforeſaid ſeventy-nine ſhillings and 


eleven pence. And whereas alſo the ſaid Thomas Brooke 


afterwards, to wit, on the firſt day of July in the year 
of our Lord one thouſand ſeven hundred and three, at 
Netherflocton aforeſaid, borrowed of the ſaid Sir William 
Huſtler, Sir Richard and William Ofbaldefton, forty ſhil- 
lings, reſidue of the aforeſaid ſeventy-nine ſhillings and 
eleven pence, to be paid to the ſaid Sir William Huſtler, 
Sir Richard and William Ofbaldefton, when he ſhould be 
thereunto required: Nevertheleſs the ſaid Thomas 
Brocke, although often requeſted, hath not yet paid the 
aforeſaid ſeventy-nine ſhillings and eleven pence, nor 


Mutuatus for 
406. 


any part thereof, to the ſame Sir William Huftler, Sir 


Richard and William Ofbaldefton, or either of them, but 


© hath hitherto refuſed and till refuſes to pay the ſame to 


them or any of them; wherefore they ſay that they are 
injured and have damage to the value of one hundred 
ſhillings : And thereupon they bring ſuit, &'c. 


attorney, comes and defends the force and injury when, 
Dec., and fays nothing in bar or precluſion of the ſaid 


And the aforeſaid Thomas Brooke, by Henry W: * his 


Nil dicit. 


action of the ſaid Sir William Higſtler, Sir Richard and 


Villiam Oſbaldęſton: Whereupon the ſame Sir William 


Huſtlen, Sir Richard and William Ofbaldeffon, remain 


againſt the ſaid Thomas Brooke thereupon undefended: 
Therefore jt is conſidered that the ſaid Sir William Hut- 
ler, Sir Richard and William Oſbaldęſton, do recover 
againſt the ſaid Thomas Brooke their ſaid debt, and their 
damages by occaſion of the detention of that debt to 
etght pounds, by the Court here adjudged to the fame 
Sir William Huftler, Sir Richard and William Ofbaldeſ- 
ton, by their aſſent ; and the ſame Thomas Brooke, in 
mercy, Wc. 8 | | 

« Afterwards, that is to ſay, on Tre/day next after eight 
days from the day of St. Hilary in the ſame term, be- 


ſaid Thomas Brake by Thomas Harvey his attorney, and 
faith, that in the record and proceedings aforeſaid, and 


Judzment 
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allo in giving of the judgment aforeſaid, there is mani- 
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rmed. 


inder in er- 
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Pleadings to the Caſes; 


« feſt error, in this, to wit, that the declaration aforeſaid 
& in the record aforeſaid mentioned, and upon which the 


judgment aforeſaid in form aforeſaid is given, and the 


c matter in the ſame contained, are not ſufficient in law 


to have or maintain that judgment thereupon given in 


& form aforeſaid ; and fo the ſaid judgment thereupon in 
« form aforeſaid given is erroneous and void in law; and 
« therefore in that there is manifeſt error. There is er- 
<« ror alſo in this, that where it appears by the ſaid record, 
« that the ſaid judgment in form aforeſaid given, was 
„ given for the ſaid Sir William Hufiler, Knight, Sir 
& Richard Oſbaldęſton, Knight, and William Ofbaldeſton, 
„ againſt him the ſaid Thomas Brooke; whereas by the 
4 law of the land of this kingdom of England, judgment 
tt in the plea aforefaid ought to have been given for the 
« ſaid Thomas Brooke againſt them the ſaid Sir Villiam 


. Huſtler, Sir Richard Ofbaldsfton, and William Ofbaldefton ; 


and therefore in that there is manifeſt error: And he 
% prays, that the ſaid judgment for the errors aforeſaid, 
« and others being in the record and proceedings afore- 
ic ſaid, be revoked, annulled, and altogether deemed as 
< none; and that the ſame Thomas Brooke be reſtored to all 
« things, which by occaſion of the judgment aforeſaid he 
« hath loſt ; and x ths the ſaid Sir William Huftler, Knight, 
« Sir. Richard Ofbaldeſton, Knight, and William Ofbalde- 
& fon, may rejoin to the errors aforeſaid, &c. And the 
te ſaid Sir # 2 Huſtler, Knight, Sir Richard Oſbhaldeſ- 
© ton, Knight, and William O/baldeflon, by Adrian Moore 
6. their attorney, eome and forthwith ſay, that there is not 
„ any error either in the record and proceedings afore- 


4 ſaid, or in the giving the judgment aforeſaid; and pray 


5 that the Court of the lady the queen now here may pro- 
cc ceed to the examination as well of the record and 8 
t ceedings aforeſaid, as of the matters aforeſaid by him 


the ſaid Thomas Bruote above aſſigned for errors, and 
that the judgment aforeſaid be in all things affirmed,” 


Berkſhire, cc 


cc 


6c 
0 


| = Pleadings to the Cafes, 


| Pleas before the Lord the King and the Lady the 
Queen at Weſtminſter, of the Term of the 
Holy Trinity in the Third Year of the 


Reign , our Lord William and Lady 


Mary, now King and Queen of England 
&c. "Roll 166. i 


. 


the appurtenances, in the pariſh of Bray, which William 


cc 


(4 


cc 


5 


«c 


Tieldall and Rebecca his wife demiſed to the ſaid T ho- 
mas for a term which is not yet paſt; and into other 
ſix meſſuages, fix other cottages, ſixty other acres of 
land, fixty other acres of meadow, three hundred other 


acres of paſture, and forty other acres of wood, with 


the appurtenances, in the pariſh of Bray aforeſaid, 
which John Lidgold the younger alſo demiſed to the 
ſaid Thomas Barker for a term which is not yet paſt, 
and him from his farms aforeſaid ejected, and other 
enormities to him did, to the great damage of the ſaid 
Thomas, and againſt the peace of our lord the king and 
our lady the queen now. Sc. And whereupon the 
ſame Thomas Barker, by* William Turbill his attorney, 
complains, that whereas the ſaid William Yieldall and 


. Rebecca. his wife, on the firſt day of April in the third 


year of the reign of our lord and lady now king and 


queen of England, Qc., at the pariſh of Bray, demiſed 
to the ſame Thomas the aforeſaid fix meſſuages, fix cot- 


tages, ſixty acres of land, ſixty acres of meadow, three 
hundred acres of paſture, and forty acres of wood, with 
the appurtenances, to have and to occupy the, ſame te- 


nements with the appurtenances, to the ſame Thomas 


Barker and his aſſigns, from the twenty-fifth day of 


March then laſt paſt to the full end and term of ſive 


years from thence next following, fully to be complete 


and ended; by virtue of which faid demiſe the ſame 


Thomas Barker entered into the ſaid tenements with the 
appurtenances laſt aboveſaid, and was poſſeſſed thereof: 


And alſo that whereas the ſaid ohn Lidgold, on the Second demiſes 


Ee4 « ſame 


IMON Winch late of Bray in the county Salk. 56. Comb. 
to wit, & aforeſaid, Gent., was attached to anſwer 15% 3.59% 34- 
| . aſes B. R. 13. 
Thomas Barker, Gentleman, of a plea, wherefore with S. C. Ejectment 
& force and arms he entered into ſix meſſuages, ſix cot- in 5 R. by ori- 
| 1 ginal upon two 

tages, ſixty acres of land, ſixty acres of meadow, three ee, ee 


hundred acres of paſture, and forty acres of wood, with 
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25 Pleadings to the Caſes, 
| * ſame firſt day of April, in the third year aboveſaid, at 
e the pariſh of Bray aforeſaid, demifed to the ſame Tho. 
% mas Barker the aforeſaid fix other meſſuages, ſix other 
| ,** cottages, ſixty other acres of land, fixty other acres of 
[ 780 ] 4 meadow, three hundred other acres of paſture, and forty 
s other acres of wood with the appurtenances, to have 
„and to occupy the ſame tenements with the appurte- 
% nances to the ſaid- Thomas and his afſigns, from the 
: ec aforeſaid twenty- fifth day of Marchthen laſt paſt untothe 
«full end and term of five years from thence next follow- 
« ing, and fully to be complete and ended; by virtue of 
„ which demiſe the ſaid Thomas entered into the ſaid te- 
“ nements with the appurtenances laſt above mentioned, 
« and was poſſeſſed thereof; and being ſo poſſeſſed there- 
« of, and being alſo poſſeſſed of the ſaid ſeveral tenements 
„e with the appurtenances as aforeſaid, the ſaid Simon 
„% Winch afterwards, to wit, on the ſaid firſt day of April 
jn the third year aboveſaid, with force and arms, Ec. 
| entered into the aforeſaid tenements with the appurte- 
5 „ nances, which the ſaid William and Rebecca his wife had 
< demiſed to the ſaid Thomas Barker in form aforeſaid, for 
e the ſaid term firſt above ſpecified which is not yet paſt, 
& and into the aforeſaid tenements with the appurtenances 
& which the ſaid bn Lidgeld had demiſed to the ſame 
©« Thomas Barker in form aforeſaid, for the ſaid term laſt 
% above ſpecified, which is not yet paſt, and him the ſaid 
& Thomas Barker from his farms aforeſaid ejected, and 
* other enormities, &c., to the great damages, c., and 
& againſt the peace, &c. Wherefore he ſaith that he is 
* injured, and hath damage to the value of one hundred 
Pleads in abate- “ pounds: And thereupon he brings ſuit, &c. And the 
me . * aforeſaid Simon Winch by, Fobn Sandwell his attorney 
of a manor in © comes and ſays, that the Yenements' in the declaration 
aucient demeſne. © aforeſaid above ſpecified are, and from the time of 
„ which the memory of man is not to the contrary, were 
& parcel of the manor of Bray in the county aforeſaid, of 
„ which ſaid manor our lord the king and our lady the 
queen are ſeiſed in right of their crown, and that the 
; „ manor aforeſaid is of the ancient demeſne of the crown 
. & of our lord the king and our lady the queen; and that 
2 ma- the aforeſaid tenements are pleadable, and have been 
nor by writof „ pleaded in the court of the manor aforeſaid, by writ of 
8 c right cloſe of our lord the king and our lady the queen, 
„from the time of which the memory of man is not to 
„the contrary; and this he is ready to verify as the Court 
4“ ſhall conſider, &c. Wherefore he prays judgment if 
« the Court of the lord the king and the lady the queen 
&« here will take conuſance of plea thereupon, Oc. 9 5 


40 A nd 


| Pleadings to the Cafes, 


780 


. And the aforeſaid Thomor Borker faith, that notwith- Demuner. 


cc 
cc 


ſtanding any matters by the faid Simon Winch above in 


his plea alleged, the Court of our lord the king and lady | 


the queen here ought not to be precluded from having 


ce cognizance of the plea aforeſaid ; becauſe he faith that 


ce 
cc 
ce 
cc 
cc 
4c 
cc 


cc 


cc 
£c 
cc 


the plea aforeſaid by him the ſaid Simon in manner and 


contained, are not ſufficient in the law to preclude the 


ſaid Court of our lord the king and lady the queen now 


here from having cognizance of the piea aforeſaid, to 


which ſaid plea and the matter in the ſame contained 


the ſaid Thomas Barker need not, neither by the law of 
the land is he bound, in any manner to anſwer: And 
this he is,xeady to verify: Wherefore for want of a ſuf- 
ficient anſwer in this behalf, the ſaid Thomas prays 
judgment and his term aforeſaid yet to come of and in 
the tenements aforeſaid with the appurtenances, toge- 
ther with his damages by occaſion of the treſpaſs and 


| 22 aforeſaid, to be to him adjudged, &c. And 


or cauſes of demurrer in law upon that plea, he the 
ſaid Thomas, according to the form of the ſtatute in ſuch 


caſe thereupon lately made and provided, ſhews and de- 


monſtrates to the Court here theſe cauſes following, to 


wit, For that the ſaid Simon in his ſaid plea hath not 


ſhewn to the Court here, nor hath alleged, that the te- 
nements aforeſaid, with the appurtenances in the ſaid 
declaration mentioned, nor any parcel thereof, are held 


* of the lord and lady the now king and queen of their 


manor of Bray aforeſaid ; and becauſe the plea afore- 
ſaid is inſenſible, uncertain, and wants form. 

« And the aforeſaid Simon ſaith, that the plea afpreſaid 
by him the. ſaid Simon in manner and ſorm aforeſaid 
x Sens pleaded, and the matter in the fame contained, 
are good and ſufficient in the law, to preclude the 


form aforeſaid above pleaded, and the matter in the ſame 


[785 ] 


Special cauſe of 
demutrer. 


Joindet. 


ſaid Court of the ſaid lord the king and lady the queen 


now here from having cognizance of the plea aforeſaid, 


which ſaid plea and the matter in the ſame contained 
he the ſaid Simon is ready to verify and prove as the 
Court, c. And becauſe the ſaid Thomas hath not 
auſwered to that plea, nor hath hitherto in any manner 
contradicted it, he the ſaid Simon as before prays judg- 
ment, if the Court of the ſaid lord the king and lady 
the queen now here will or ought to take cognizance 
of the plea aforeſaid : But becauſe the Court of the 


ſaid lord the king and lady the queen now here are not 


Continuance. 


yet adviſed of giving their judgment of and concern- 


ing the premiſes, day is thereupon given to the ſaid 


parties before the lord the king and lady tlie queen, 
until three weeks from the day of the Holy Trinity, 
nn . « hereſoever, 
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udgment that 
e anſwer over. 


Not guilty. 


Awarding a ve- 
nire on a trial at 
bar, and conti- 
nuance over for 


deſect of jurors. 


cc 


cc 
66 
& 


Pleadings to the Caſes; 


whereſoever, r. of hearing their judgment therein, 
for that the Court of our ſaid lord the king and lady 
the queen now here thereof is not yet, c. At which 
day before our lord the king and lady the queen at 
Weſtminſter come the parties aforeſaid by their attor- 


«K nies aforeſaid : But becauſe the Court of our ſaid lord 


the king and lady the queen now here are not yet ad- 


viſed of giving their judgment of and upon the pre- 


miſes, day is therefore given to the parties aforeſaid be- 
fore. the lord the king and- lady the queen, until on the 
morrow-of Souls, wherefoever, 7c. of hearing their 
9 thereupon, ſor that the Court of the ſaid 
lord the king and lady the queen now here is not yet 
thereof, Sc. At which day before the lord the king 
and lady the queen at I ęeſiminſter came the ſaid parties 


by their ſaid attornies: Whereupon all and ſingular the 


premiſes being ſeen, and by the Court of the ſaid lord 
the king and lady the queen now here more fully un- 
derſtoog, and mature deliberation being thereon had, 
for as much as it appears to the Court of our ſaid lord 
the king and lady the queen now here, that the ſaid 


. plea by the ſaid Simon in manner and form aforefaid 


above pleaded, and the matter in the ſame contained, 
are not ſufficient in law to preclude the ſaid Court of 


our ſaid lord the king and lady the queen now here 


from having conufance of the plea aforeſaid ; it is ſaid 
by the Court to the ſaid Simon that he further anſwer 
to the declaration aforeſaid z and upon this the ſaid 
Simon being ſolemnly required, by the ſaid ahn Sand- 
well his attorney, comes and defends the force and in- 
jury when, Cc. and ſaith that he the ſaid Simon is in 
nowiſe guilty of the treſpaſs and ejectment aforeſaid, 
as the ſaid Thomas above againſt him complains: And 


of this he puts himſelf upon the country; and the ſaid 


Thomas in like manner, &'c. Therefore the ſheriff is 


« commanded that he cauſe to come before our lord 


10 
cc 
Co 


the king and lady the queen, in eight days of the Pu- 
rification of the bleſſed Mary, whereſoever, &&c. 


te twelve, &c. by whom, Cc. and who neither, &c. to 


recognize, Wc. becauſe as well, Sc. The ſame 
day is given to the parties aforeſaid, here, &c. 
On which day the jury aforeſaid between the parties 
aforeſaid of the plea aforeſaid is thereupon reſpited 
between them, before the lord the king and the lady 
the queen, until one month from the day of Eaſter from 
thence next enſuing, whereſoever, @c. for defect of 
jurors, Sc. At which day before our lord the king 
and lady the queen at Weſtminſter came the ſaid parties 
dy their ſaid. attoraies, and the jurors of that jury being 

| c likewiſe 


| Pleadings to the Caſes; 


ce lhkewiſe ſummoned came, who were elected, tried, and 
« {worn to ſpeak the truth concerning the premiſes; 
 « and as to the treſpaſs and ejectment aforeſaid of and 
« in the ſaid fix meſſuages, ſix cottages, ſixty acres of 
« land, fixty acres of meadow, three hundred acres of 
c paſture, and forty acres of wood, with the: appurte- 
e nances, in the declaration aforeſaid by the ſaid William 
« Yieldall and Rebecca his wife to the ſaid T homas Barker 
demiſed as aforeſaid, .upon their oath ſay, as to one 
fourth part of thirty-two acres of land thereof, with 
the appurtenances, held of the manor of Lords Lands, 
and being in the tenure of one William Whitehand, that 
the ſaid Simon Winch is guilty of the treſpaſs and eject- 
ment aforeſaid, as the faid Thomas above againſt him 
complains; and as to the reſidue of the ſaid fix meſ- 
ſuages, ſix cottages, ſixty acres of land, ſixty acres 
© of meadow, three hundred acres of paſture, and 
forty acres of wood, with the appurtenances, by the 


8 8 3 28 2 2 8 


8 8 2 


% mas demiſed as aforeſaid, the ſame jurors upon their 
<« oath aforeſaid ſay, that the ſaid Simon is not guilty of 
the treſpaſs and ejectment aforeſaid, as the faid Simon 
„ hath above in his plea alleged; and as to the treſpaſs 
and ejectment aforeſaid, of and in the ſaid fix other 
G — ſix other cottages, ſixty other acres of land, 
64 fixty other acres of meadow, three hundred other acres 
of paſture, and forty other acres of wood with the ap- 
« purtenances, in the declaration aforeſaid, by the ſaid 
„ "John Lidgold the younger, to the ſaid Thomas Barker 
„ demiſed as aforeſaid, the ſame jurors ſay upon their 
<« .oath aforeſaid, as to one fourth part of thirty-two 
4c acres of land held of the manor of Lords Lands, and 
<« being in the tenure of the ſaid William I hitehand, that 
„ the ſaid Simon Winch is guilty of the treſpaſs and 
<« ejement aforeſaid, as the ſaid Thomas above complains 
co 


ſaid William Tieldall and Rebecca to the ſaid Tho- 


782 a 


verdict as to the 
firſt demiſe, | 


As to part for 
the plaint:ff, and 
not guilty as to 
other part. 


And as to the 
ſecond demiſe, 
find as part for 
the plaintiff, and 
part for the de- 
fendant. 


17 


againſt him, and aſſeſs the damages of him the ſaid 


« Thomas by occaſion of the premiſes aforeſaid, beſides 


«© his coſts and charges by him concerning his ſuit in this 


behalf applied, to twenty ſhillings, and for thoſe coſts 
and charges to thirty ſhillings: And as to the reſidue 
« of the ſaid fix other meſſuages, ſix other cottages, ſixty 
e other acres of land, ſixty other acres of meadow, three 
„ hundred other acres of paſture, and forty other acres of 
« wood, with the appurtenances, in the declaration afore- 
« ſaid, by the ſaid Jchn Lidgold demiſed as aforeſaid, the 
«« ſame jurors upon their ſaid oath further ſay, that the 
«* ſaid Simon Winch is not guilty of the treſpaſs and ejeCt- 
« ment aforeſaid, as the ſaid Simon above in his plea hath 


alleged: Therefore it is conſidered that the ſaid Thomas 
„ 6 + #6 Barker © 


Judgment as to 
what the defend- 


783 


ant is found 
guilt 5. 


Caplatur. 


Acquittal, and 
without day as 
ts tbe reſt. 


cc 
cc 
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cc 
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Pleadings to the Caſes. 
Barker do recover againſt the ſaid Simon Wench his ſaid 
term yet to come of and in the ſaid fourth part of the 


ſaid thirty-two acres of land with the appurtenances 


held of the manor of Lords Lands, and being in the 
tenure of the ſaid William Whitehand, parcel of the 
ſaid ſix meſſuages, fix cottages, ſixty acres of land, 
ſixty acres of meadow, three hundred acres of paſture, 
and forty acres of wood, with the appurtenances, by 
the ſaid William Yieldall and Rebecca his wife td the 
ſaid Thomas Barker demiſed as aforeſaid, whereof it is 
above found by the ſaid jury, that the ſaid Simon is 
guilty of the treſpaſs and ejectment aforeſaid, and his 
ſaid other term yet to come of and in the ſaid other 
fourth part of the ſaid thirty-two acres of land 
with the appurtenances, held of the manor of Lord: 
Lands aforeſaid, in the tenure of the ſaid William 
Wihitehand, parcel of the aforeſaid fix other meſſuages, 
fix other cottages, ſixty other acres of meadow, three 
hundred other acres of paſture, and forty other acres 


of wood, with the appurtenances, by the ſaid 7% 


Lidgold the younger to the ſaid Thomas Barker demiſed - 
as aforeſaid ; whereof it is likewiſe above found by the 
jury aforeſaid, that the ſaid Simon is guilty of the treſ- 
— and ejectment aforeſaid, and his ſaid damages by 
the ſaid jury in form afareſaid aſſeſſed; and alſo ninety- 
nine pounds for his coſts and charges aſoreſaid adjudged 

by the Court of the ſaid lord the king and lady the 

queen now here to the ſaid Thomas Barker, by his 


aſſent, of increaſe; which ſaid damages in the whole 


amaunt to one hundred and one pounds; and that the 
ſaid Simon Winch be taken, c., and likewiſe that the 
ſaid Thomas Barker be in mercy for his falſe complaint 
againſt the ſaid Simon Winch, for the refidue of the 
treſpaſs and ejectment aforeſaid z whereof the ſaid Simon 
by the jury aforeſaid in form aforeſaid is acquitted, and 


. * that the ſaid Simon go thereupon without day,” Cc. 
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Pleas before the Lord the King at Weſtminſter, 
of the Term of the Holy Trinity in the 


784 


Third Year of the Reign of our Lord James 


the Second, ' now King of England, &c. 
Roll 1019. 7 ED 


| Counteſs of Plymouth againſt | Throgmorton and 


jo his Wife. 
„Tu lord the king hath given in charge to his 
6c 


truſty and well-beloved Sir Edward Herbert, Knt., 3 


„ his Chief Juſtice of the Common Bench, his writ cloſed 
„ in theſe words, to wit, Zames the Second, by the Grace 
« of GOD, of England, Scotland, France, and Ireland 
„ King, Defender of the Faith, &'c. To his truſty and 
c yell-beloved Sir Edward Herbert, Knt., his Chief 
& Juſtice of the Common Bench, greeting: Foraſmuch 
ee 28 in the record and proceedings, and alſo in the giving 
de the judgment of the plaint which was in our Court 
« before you and your brethren our juſtices of the Com- 
« mon Bench, by our writ, between T homas T hrockmarton, 
« Fſq. and Dorothy his wife, executrix of the will of Sir 


Writ of error. 
Mod. 153 
Salk. 65. S. C. 


« Edward Pick, Knt. and Bridget counteſs dowager of 


% Plymouth, executrix of the will of Charles earl of Ply- 
& mouth, to the end that the ſame Bridget counteſs dowa- 
« ger of Plymouth, ſhould render to the ſaid Thomas and 
« Dorothy ſeventy-five pounds, as it is ſaid, manifeſt error 
„ hath intervened to the great damage of her the ſaid 
« Bridget counteſs dowager of Plymouth, as we are in- 
„formed by her complaint; We willing that the error, 
<« jf any hath been, be in due manner amended, and that 
full and ſpeedy juſtice be done to the ſaid parties in 
&« this behalf, do command you, that if judgment be 
«© thereupon given, then you ſend to us under your ſeal 
„ diſtinCtly and plaialy the record and proceedings afore- 
« ſaid, with all things touching the ſame, and this writ ; 
© ſo that we may have them from the day of the Holy 


&« Trinity in three weeks, whereſoever we ſhall then be in 


« England, that inſpecting the record and proceedings 
« aforeſaid, we may cauſe to be done farther thereupon, 
« for amending that error, that which of right and ac- 
% cording to the law and cuſtom of our kingdom of 
% England ſhall be meet to be done, Witneſs ourſelf at 
„ Weſtminſter the eighth day of Juue in the third year of 
our reign, Santhey. 
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Declaration upon 
a warrant of at- 
torney to the teſ- 
tator by an exe- 
cutrix and her 
huſband. 


Salary of 100 l. 
per ann, allowed 
to the attorney 
to be deducted 
out of what he 
receives. 


Pleadings to the Caſes, 


© The anſwer of Sir Edward Herbert, Knt. Chief Juſ- 
tice within named. The record and proceedings of the 


plaint within mentioned, with all things touching the 


fame, before the lord the king, whereſoever, tc. at 


the day within contained, I ſend in a certain record to 
this writ annexed, as I am within commanded. 


Eduu. Herbert. 


« Pleas at Meſiminſter, before Sir Edward Herbert, 
Ent. and his fellow juſtices of the lord the king of the 
Common Bench, of the term of Zafter in the third 
year of the reign of our lord James the Second, by the 
Grace of GOD, of e cotland, France, and Ire- 


land King, Defender of the Faith, &c. Roll 616. 


% _ Middleſex, to wit, Bridget counteſs dowager of Ply- 


cc 


mouth, executrix of the laſt will and teſtament of 
Charles earl of Plymouth, was ſummoned to anſwer 
T homas Trockmorton, Eſq. and Dorothy his wife, execu- 
trix of the laſt will and teſtament of Sir Edward Pich, 
Knt. of a plea that ſhe render to them ſeventy-five 
pounds, which from them ſhe unjuſtly detains, &c. 
And whereupon the ſame Thomas and Dorothy, by 
Charles Draper their attorney, ſay, that whereas the 
ſaid earl in his lifetime, to wit, on the third day of 
May in the thirty-ſecond year of the reign of our lord 
Charles the Second, late king of England, c. at Ming- 
ton, by his certain deed, which the fame Thomas and 
Dorothy produce here in court, dated the ſame day and 
year, did give an authority to the ſame Sir Edward 
to require and receive all and all manner of ſum and 
ſums of money which then were, or at any time or 
times to come within three years then next following 
thould become due and payable to the ſame earl upon 
any account whatſoever, and to pay and diſpoſe there- 
of as he the ſaid earl from time to time ſhould order 
and appoint the fame Edward by any writing or writ- 
ings under his hand during the ſaid three years, and 
for the care and labour of the ſaid Sir Edward in the 
premiſes aforeſaid, the ſaid earl bound himfelf by 
the ſame writing to pay to the ſaid Sir Edward one 
hundred pounds by the year of lawful money of Eng- 
land during the aforeſaid three years, or otherwiſe that 
it ſhould be lawful for the ſaid Sir Edward Pick to 
retain and pay to himſelf the ſaid one hundred pounds 
by the year during the aforeſaid three years, out of ſuch 
monies as he ſhould receive by virtue of the faid deed, 
as by the ſame deed more fully appears; and the ſaid 


Thomas and Dorothy in fact ſay, that he the ſaid Ed- 


« quard 


«c 


of money then from them due and payable to 


Pleadings to the Caſes, 


ward afterwards, and for the ſpace of three quarters of 
a_year from thence next fallowing, at Mington afore- 
ſaid, from time to time did ſolicit and require divers 
perſons then debtors to the ſaid earl to pay ag: ſums 

e ſaid 


1785 


at 


demands ſeveral 


ſums of moneys 
but none paid. | 


earl: But during the ſaid three quarters of a year, or 


at any time afterwards, the ſaid Sir Edward did not 


receive any ſums of 2 by virtue of the ſame deed, 


wherewith he could pay himſelf the ſaid one hundred 
pounds, or any part thereof; whereby an action ac- 
crued to the ſame Sir Edward in his lifetime, to require 
and have of the ſaid earl the ſaid ſeventy-five pounds : 
Nevertheleſs the ſaid earl in his lifetime, and the ſaid 
counteſs after his the ſaid earl's death, although often 


requeſted, or either of them, have or hath not yet paid 
the ſeventy-five pounds to the ſaid Sir Edward in his 


lifetime, or to the ſaid Dorothy after the death of the 
ſaid Sir Edward while ſhe was ſole, or to the ſaid 
Thomas and Dorothy after the marriage between them 
celebrated, or to any of them, but refuſed to pay the 


fame to the ſaid Sir Edward in his lifetime, and to the 


% ſame Thomas and Dorothy after the marriage between 


cc. 


c 
«6 
«6 
40 


them celebrated and ſhe the ſame counteſs doth ſtill 


[786] 


Whereby the 
action accrute . 


Breach. 


refuſe to render the ſame to the ſaid Thomas and De- 


and to the damage of them the ſaid Thomas and Dorothy 
of ten pounds: And thereupon they bring ſuit, Sc. 
And the ſame Thomas and Dorothy produce here in 
court the letters teſtamentary of the aforeſaid Eduard, 
by which it ſufficiently appears to the Court here, that 


rotby, and unjuſtly detains the ſame in delay of the 
faithful execution of the will of the ſaid Sir Edward, 


Profert of the 
letters teſta- 
mentary pro- 
duced. 


ſhe the ſaid Dorothy is executrix of the will of the ſaid 


Eduard, and thereof hath adminiſtration, Cc. 
« And the ſaid Bridget, by William Rymer her attorney, 


comes and defends the force and injury, when, &c. 
and ſays nothing in bar or precluſion of the action of 
the ſaid Thomas and Dorothy aforeſaid, whereby the 
ſame Thomas and Dorothy thereupon remain againſt the 
aforeſaid Bridget undefended : Therefore it is conſi- 


Judgment by 


dered, That the ſaid Thomas and Dorothy recover againſt — 


the ſaid Bridget their ſaid debt, and their damages by 


occaſion of the detention of that debt, to fifty ſhillings, 


to the ſame Thomas and Dorothy, by their afſent, by the 


Court here adjudged, to be levied of the goods and 


chattels which were the ſaid earl's at the time of his 


death, being in the hands of the ſame Bridget to be 
adminiſtered, if ſhe hath ſo much in her hands to ad- 
miniſter; and if ſhe-hath not, that then the damages 
RD EAR. ——_— &« aforeſaid 
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Errors aſſigned. 


17871 


No warrant of 
attorney, and 
certicrati prayed. 


Entry of the 


__ certiorari. 


Return of the 
Chiet Juſtice, 


Pleadings to the Caſes, 


aforcfaid be levied of the proper goods and chattels of 
the ſaid Bridget, and the ſaid Bridget counteſs of Ply- 
mouth, in mercy, c. | pa hed * 

cc And the aforeſaid Bridget counteſs dowager of Pay- 
mouth, by Henry Doughty her attorney, cometh and 
faith, that in the record and proceedings aforeſaid, and 
alſo in giving of the judgment aforeſaid, there is ma- 
nifeſt error, in this, to wit, That the declaration afore- 
ſaid, and the matter in the ſame contained, are not 
ſufficient in the law to have and maintain the action 
aforeſaidof the ſaid T Bomas and Dorothytheteupon againſt 
her the ſaid counteſs : Therefore in that there is mani. 
feſt error. 'There is error alfo in this, that by the record 
aforeſaid it appears, that the ſaid judgment in manner 
and form aforeſaid given was given for the ſaid Thomas 
and Dorothy againſt her the faid counteſs, in the plea 
aforeſaid, whereas by the law of the land of this king- 
dom of England, that judgment ought to have been 
given for the ſame counteſs againſt the ſaid Thomas and 
Dorothy; and therefore in this there is likewiſe mani- 
feſt error: And the ſaid counteſs further faith, that 


there is error in this alſo, to wit, that there is not any 


warrant of attorney filed of records in the ſaid Court 
of Common Bench between the ſaid parties of the plea 
aforeſaid, to warrant Charles Draper to be attorney for 


the faid Thomas and Dorothy againſt the ſaid counteſs 


in the plea aforeſaid ; therefore in that likewiſe there 
is manifeſt error; wherefore the ſame counteſs prays 
a writ of the lord the king of certiorari to be directed 
to the Chief Juſtice of the ſaid lord the king of the 
Common Bench, c. And it is granted to her, Oc. 
by which it is commanded that Sir Edward Herbert, 
Knt., Chief Juſtice of the Common Bench aforeſaid, 
examine the rolls and other remembrances of the war- 
rants of attorney of the county of Middleſex, of the 
term of Haſter in the third year of the reign of the ſaid 


lord the king, being in his cuſtody of record, ana with- 


out delay to certify what in the fame he ſhall find there- 
upon to the ſaid lord the king, whereſoever, c. to- 
gether with the writ of the ſaid lord the king, to him 
for that purpoſe directed, Sc. Which faid Chief 
Juſtice of the Bench aforeſaid of our ſaid lord the king 
anſwered, that the execution of the writ aforefaid ap- 
peared in a ſchedule to the ſame writ annexed, in which 
ſchedule are contained the title of the rolls of the war- 
rants of attorney filed of the ſaid term of Zafter in the 
aforeſaid writ ſpecified, being in the cuſtody of him 
the ſaid Chief Juſtice of record; and the record of 2 


certain warrant of attorney between the parties afore- 
| « faid 


ct 
cc 
« ſame rolls, which ſaid title and warrants of attorney 
& follow in theſe words. Rolls of attornies received be- 


cc 


cc 
et 
- 

_ 


cc 
cc 
1 
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faid of the plea aforeſaid in the ſame form in which the 


ſame warrant of attorney is entered of record in the 


fore Sir Edward Herbert, Knt., Chief Juſtice of the lord. 


the king of the Common Bench, and his brethren, of the 


term of Zafter in the third year of the reign of our 


lord James the Second, by the Grace of GOD, of 
England, Scotland, France, and Ireland King, De- 
fender of the Faith, c. Ok Vogt fe 

C Middleſex, to wit, Thomas Thrackmorton, Eſq. and 


Dorothy his wife, executrix of the laſt will and teſta- 


ment of Sir Edward Pick, Knt. puts in his ſtead Charles 
Draper his attorney, againſt Bridget counteſs dowager 


of Plymouth, executrix of the laſt will and teſtament. of 


Charles earl of Plymouth, of a plea of debt, which ſaid. 
writ is filed amongſt the records without day, Oc. 


And hereupon the aforeſaid Thomas and Dorothy, by 


Michael Fohnſon their attorney, come gratis here in 
court, and the aforeſaid Bridget counteſs dowager of 
Plymouth as aforeſaid, faith, that in the record and 


Warrant of at- 
torney 


N and alſo in the giving of judgment afore- 


aid, there is manifeſt error, alleging the errors afore- 


ſaid by him in form aforeſaid: alleged, and prays that 


the ſaid judgment for the errors aforeſaid, and others 
being in the record and proceedings aforeſaid, may be 


reverſed, annulled, and entirely deemed as none; and 
that ſhe be reſtored to all which by occaſion of the 


judgment aforeſaid ſhe hath loſt, Oc. And that the 
ſaid Thomas and Dorothy to the errors aforeſaid may 
rejoin, &c. And that the Court of the faid. lord the 


788] 


king here may proceed to the examination as well of 


the record and proceedings aforeſaid as the matters 
aforeſaid above aſſigned for errors, & c. And the ſaid 
Thomas and Dorothy ſay, that there is not any error 


either in the record and proceedings aforeſaid, or in 
the giving of the judgment aforeſaid; and in like man- 


ner pray that the Court of the ſaid lord the king may 
proceed to the examination as well of the record and 
proceedings aforeſaid, as of the matters aforeſaid above 
aſſigned for errors, and that the judgment aforeſaid 
be in all things afhrmed, Oc. And becauſe the Court 


of the ſaid lord the king now here are not yet adviſed 


of giving their judgment herein ; day is therefore given 


to the parties aforeſaid before the ſaid lord the king, 
until three weeks from the day of St. Michael then next 
following, whereſoever, &c. of hearing their judgment 


thereon, foraſmuch as the Court of the lord the king 


Defendants re- 
join in error. 


Continuances. 


now here are not yet there upon, c. At which day 


Vox. II. 5 Ft | | « before 
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Judgment re- 
verſed. 
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c before the king at Weſtminſter. come the, parties afore- 
“ faid by their faid attotnies : But becauſe the Court of 


(64 
(6 


40 
40 
6c 
cc 
<< 
cc 
66 


cc 


in regard that the Court of the ſaid 


the ſaid lord the king now here are not yet adviſed of 
giving their judgment of and upon the faid premiſes, 
day is therefore given to the parties aforeſaid before 
the lord the king, until eight days from the day of St. 
Hilary, whereſoever, &c. of hearing their judgment 
thereon, foraſmuch as the Court of the faid lord the 
king here thereon are not yet, &c. At which day be- 
fore the lord the king at We/tminfler come the parties 
aforeſaid by their ſaid. attornies : But becaufe the Court 


of the ſaid lord the king now here are not yet adviſed, 
of giving their judgment of and upon the premiſes, 
day is therefore given to the parties aforeſaid before the 


lord the king, until kfteen days from the day of Eaſter, 
whereſoever, c. of hearing their judgment thereon, 

Jord the king here 
therein are not yet, Sc. At which day before the 


lord the king at Veſtminſter come the ſaid parties by 


their attornies aforeſaid; Upon which as well the re. 


cord and proceedings aforeſaid, and the judgment given 


thereon, as the ſaid cauſes and matters above aſſigned 
for errors, being ſeen and more fully underſtood and 


diligently examined by the Court of our faid lord the 
king here; foraſmuch as it feems to the Court of our 
ſaid lord the king now here, that in the record and 
proceedings aforeſaid, and alſo in the giving of the 
judgment aforeſaid, there is manifeſt error, it is con- 


{idered that the ſaid judgment for the errors aforeſaid, 
and others in the record and proceedings aforcſaid, be 


revoked, annulled, and altogether deemed as none; 


and that the aforeſaid Bridget counteſs dowager of 
Plymouth, be reſtored to all things which by occaſion of 


the judgment aforeſaid ſhe hath loſt,” Oc. 


_— 
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Pleas before the Lord the King at Weſtminſter, 

of the Term of Eaſter in the Eighth Year of 

the Reign of our Lord William the Third, 
now King of England, &c. Roll 291. 


Freeman and others again Bernard and others. 
[3 L4. Raym. Entries 368. S. C.] 


London, « BEit remembered, 'That heretofore, to wit, Comb. 440; 
to wit, in the term of St. Hilary in the ſixth year Carthy 378. 
« of the reign of the lord William the Third, now King 3 Cos 
c of England, &c., before the ſame lord the king at .- ; Salk. 45. 
cc minſter came Thomas Freeman and Thomas er by Holt 79. 5. C. 
( Benjamin Mould their attorney, and brought into the 
ce court of our ſaid. lord the king then there their certain 
ce bill againſt Samuel Bernard and Thomas Rodbard in cuſs 
« tody of the marſhal, &. of a plea of treſpaſs upon the 
« caſe, r.; and there are pledges of proſecuting, name- 
« ly, Fohn Doe and Richard Roe; which ſaid bill follow= 
eth in theſe words; that is to ſay, London, to wit, Tho- 
« mas Freeman and Thomas Haggar complain of Samuel 
„ Bernard and Thomas Rodbard in the cuſtody of the mar- 
c ſhal of the Marſbalſea of the lord the king, before the 
king himſelf being, for that, to wit, that whereas on the Declaration up- 
ce eighth day of Augiſt in the year of our Lord one thou- on an agreement 
ce ſand fix hundred and ninety-three, at London aforeſaid, mtg) > ny | 
de to wit, in the pariſh of St, Mary le Bow in the ward of fore December 
„ Cheap, it was agteed between them the ſaid Thomas 25. 
« Freeman and Thomas Haggar and the ſaid Samuel Ber- 
« nard and Thomas Rodbard in manner and form follow- 
« ing; that is to ſay, that the ſaid Samuel Bernard and 
« Thomas Rcdbard ſhould deliver to the ſaid Thomas Free- 
% man and Thomas Haggar ſixteen bags of good new hops 
6 of the then next growth, good brewers ware, at thirty 
and four ſhillings by the hundied weight, and that they 
& ſhould be delivered at or before the twenty-fifth day of . 
December then next following, and thereupon in conſi- —_ pom | 
« deration that the Taid Thomas Freeman and Thomas ME. l 
* Haggar had paid to the ſaid Samuel Bernard and Thomas 
© Rodbard one piece of gold coin, called a guinea, of law- 
ful money of England, in part of payment thereof, and 
ce then and there, at the ſpecial inſtance and requeſt of 
© them the ſame Samuel Bernard and Thomas Rodbard, 
© had took upon themſelves and had faithfully. promiſed 
&« the ſaid Samuel and Thomas Rodbard to perform the 
agreement aforeſaid in all things on the part of them the 
EY 1 Xo | « ſaid. 


Breach in not 
delivering the 


hops, 


Second count 
upon another 
agreement in 
writing ſet forth, 
to deliver other 
fixteen bags of 
hops, and left in 
the hands of a 
third perſon. 


Colloquium 
touching the 
agreement, 


* 
3 


Pleadings to the Caſes, 


ſaid Themas Freeman and Thomas Haggar to be per- 
formed or fulfilled, according to the form and effect of 
the aforeſaid agreement, they the ſaid Samuel Bernard 
and Themas Rodbard took upon themſelves, and then and 


there faithfully promiſed the ſaid. Thomas Freeman and 


T homas Haggar, that they the ſame Samuel and Thomas 
Rodbard would well and truly perform and fulfil the 
agreement aforeſaid in all things on the part of them the 
ſaid Samuel and Thomas Rodbard to be performed or ful- 
filled: Nevertheleſs the ſaid Samuel and Thomas Rod- 
bard their promiſe and undertaking aforeſaid not at all 
regarding, but eontriving and fraudulently intending 
the ſame Thomas Freeman and Thomas Hagear in this 
part craftily and ſubtilly to deceive and defraud, have 
not delivered to the ſaid Thomas Freeman and Thomas 
Haggar, or either of them, the ſaid ſixteen bags of hops, 
or any parcel thereof, upon or before the ſaid twenty- 
fifth day of December next ſollowing after the making 
the ſaid agreement, or at any time afterwaxds, but have 
hitherto altogether refuſed and ſtill do refuſe to deliver 


the fame to them. And whereas alſo afterwards, to 


wit, on the ſaid eighth day of Augiſſt in the year of our 
Lord aforeſaid, at Landon aforctaid, in the pariſh and 
ward aforeſaid, a certain other agreement was had and 
made in writing between the ſaid Samuel and Thomas 
Noabard and them the. faid Thomas Freeman and Thomas 
Haggar in form following, that is to ſay, that the ſaid 
Samuel Bernard and Thomas Rodbard thould deliver to 
them the ſame Thomas Freeman and Themas Haggar 
ſixteen other bags of good new hops of the then next 
growth, good brewers ware, at the rate of thirty-four 
thillings by the hundred; and that they ſhould be deli- 
vered upon or before the twenty-fiſth day of December 
then next following, which faid written agreement was 
left in the hands of one Thomas Ruch: And whereas aſ- 
terwards, to wit, on the ſame eighth day of Augy// in 


the year aboveſaid, at London aforeſaid, in the parith and 


ward aforeſaid, a certain diſcourſe was had and moved 
between the faid Sammel and -T homas Rodberd and the 
ſaid Themas Freeman and Thomas Haggar, of and con- 
cerning the ſaid agreement laſt mentioned, and of and 
concerning the delivery of two loads of hops to the ſame _ 
T hemas Freeman and Thomas Haggar, by the ſaid Samuel 

and Themas Rodbard to be made, and upon that diſ- 
courſe between the ſaid Samuel and Thomas Rodbard 


and the ſame Thomas Freeman and Thomas Haggar, two 


other loads of hops, according to the ſaid agreement, ſo 
as aſoreſaid left in the hands of the ſaid Thomas Ruct, and 
that they the ſame Th-1as Freeman and Thomas Haggar 

| SN | « ſhould 
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the ſaid firſt agreement laſt recited ; and thereupon, in 
conſideration that they the ſame Thomas Freeman and 
Thomas Haggar then and there, at the ſpecial inſtance 
and requeſt of the ſaid Samuel and Thomas Rodbard had 
paid to the ſaid Samuel and Thomas Rodbard one other 
piece of gold coin, called-a guinea, of lawful money of 
England, in part of payment for the ſame hops laſt men- 
tioned, and had took upon themſelves, and faithfully 


. promiſed the ſame Samuel and Thomas Rodbard to per- 


form and fulfil the agreement aforeſaid in all things og 
the part of them the ſaid Thomas Freeman and Thomas 
Haggar to be performed and fulfilled, according to the 


form and effect of the agreement aforeſaid laſt men- 
tioned, they the ſame Samuel and Thomas Redbard took 


upon themſelves, and then and there faithfully promiſed 
the ſame Thomas Freeman and Thomas Haggar, that they 
the ſame Samuel and Thomas Rodbard would well and 
faithfully perform ant! fulfil the faid agreement. laft 
mentioned in all things on the part of them the ſaid Sa- 
muel and T homas Rodbard to be performed and fulfilled : 
Nevertheleſs the aforeſaid Sammel and Thomas Nadbard 


their ſaid promiſes and undertakings laſt mentioned in 


form aforeſaid made not regarding, but contriving and 
fraudulently intending the fame Thomas Freeman and 
T homas Haggur in this behalf craftily and cunningly to 
deceive and defraud, have not, nor hath either of them 
delivered the ſaid two loads of hops laſt mentioned, or 
any parcel thereof, to the fame Thomas Freeman and 
Thomas Haggar, upon or before the ſaid twenty-fifth 
day. of December next following after the making the 
ſaid promiſe and undertaking lait mentioned, or at any 


time afterwards, but have hitherto altogether refuſed, , 
and yet do refuſe, to deliver the ſame to them; where- 


fore the ſaid Thimas Freeman and Thimas Haggar ſay, 
that they are injured and have damage to the value of 
two hundred pounds: And thereupon they bring ſuit, 
Sc. N | 9 7275 

« And now at this dav, to wit, Vedneſclay next after fif- 
teen days from the day of Eaſter, until which day the 
ſaid Samuel aud Thomas Rodbard had leave to imparle to 
the ſaid bill, and then to anſwer, &c. before the lord 
the king at Weflminfler, come as well the ſaid Thomas 
Freeman and Thomas Hagear by their ſaid attorney, as 
the ſaid Samuel and Thomas Rodbard by John Bernard 
their attorney : And the fame Samuel and Thomas Rod- 


bard defend the force and injury when, Q., and fay 


that the ſaid Thomas Freeman and T homas Haggar ought 


not to have or maintain their action aforeſaid thereupon 


Ex 4J &« apainſt 
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Pleadings to the Caſes. 
againſt them; becauſe they ſay, that after the making 
the ſeveral promiſes and undertakings above in the ſaid 
declaration ſpecified, that is to ſay, on the ſecond day 
of November in the year of our Lord one thouſand ſix 
hundred and ninety-four, at London aforeſaid, to wit, at 
the pariſh of St. Mary le Bow in the ward of Cheap 
aforeſaid, as well the nid Thomas Freeman and Thomas 
Haggar as the ſaid Samuel and Thomas Rodbard did fub- 
mit and put themſelves to the award, ordination, -and 
judgment of Sir Fohn Parſons, Knight, and Richard 
Hammond, brewers arbitrators, as well on the part of the 
ſaid Thomas Freeman and Thomas Haggar, as on the part 
of them the ſaid Samuel and Thomas Rodbard, indiffer- 
ently nominated and elected to award, ordain, adjudge, 
and determine of, and upon, and concerning all and all 
manner of action and actions, cauſe and cauſes of ac- 
tions, ſuits, debts, bonds, bills, ſpecialties, executions, 


accounts, ſum and ſums of money, differences, contro- 


verſies, treſpaſſes, damages, claims, and demands what- 
ſoever at any time before then had, moved, commenced, 
proſecuted, done, promiſed, committed, or depending 
in ſuit, controverſy, queſtion, or demand, by or between 


the faid Thomas Freeman and Thomas Haggar and the 


ſaid Samuel and Thomas Rodbard, for or by reaſon of any 
matter, cauſe, or thing whatſoever ; ſo that the ſaid ar- 
bitrators ſhould make and give their award and deter- 
mination of and concerning the premiſes in writing in- 


© dented under their hands and ſeals, ready to be delivered 


to the ſaid Thomas Freeman and Thomas Hag gar, Samuel 
and Thomas Rodbard, or either or any of them, at or in 
the manſion-houſe of Toby inne ſcrivener, in a ſtreet 
called Bartholomew Lane, near the Royal Exchange, Lon- 


don, to wit, in the pariſh of St. Bartholomew Exchange, 


in the ward of Broad/trect, London, the ſaid Sir John 


+ Parſons and Richard Hammond the arbitrators atore- 
ſaid, having taken upon themſelves the trouble of the 


ſaid award, by a certain writing indented under the 
hands and ſeals of the ſaid arbitrators, and ready to be 
delivered to the ſaid Thomas Freeman and Thomas Hag- 
gar, Samuel and Thomas Rodbard, either or any of them, 
did arbitrate, make, and give their award and determin- 
ation of and concerning the premiſes, that the ſaid Sa- 
muel and Thomas Rodbard, and alſo the ſaid Thomas 
Freeman and Thomas Haggar, or the feveral reſpective 


£ executors and adminiſtrators of the faid Sammel and 


T homas Rodbard, Thomas Freeman, and Thomas Haggar, 
ſhould mutually ſign and ſeal, and as their act and deed 
deliver to and for the uſe of each other, their executors 
and adminiſtrators reſpectively, full and ſufficient * 
5 | EY cc xa 
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cc ral releaſes and diſcharges of all actions, ſuits, accounts, 
« debts, and demands whatſoever, in law or equity, of or 
c concerning the premiſes, to the ſaid arbitrators as afore- 
c ſaid in any manner ſubmitted. And the ſaid Samuel 
& and Thomas Rodbard ſay, that they, from the time of 
© making the ſaid award, always were and now are ready 
to ſign and ſeal, and as their acts and deeds deliver to 
ec the ſame Thomas Freeman and Thomas Haggar ſuch re- 
4 leaſes and diſcharges, as by the ſaid arbitrators are above 
„ awarded, if the ſaid Thomar Freeman and Thomas Hay- 
e gar ſhould and would be willing to accept thoſe releaſes 
e and diſcharges from the ſaid Samuel and Thomas Rad- 
cc bard: And this they are ready to verify: Wherefore the 
« ſame Samuel and Thomas Rodbard pray judgment, if the 
& ſaid Thomas Freeman and Thomas Hagger ought to have 
© or maintain their action aforeſaid thereupon againſt 
cc them, We G OP EEILE. 
„To this the plaintiffs demurred, and the defendants 
joined in demurrer.” . | 1 
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Pleas before our Lord the King and our Lady | 793 |] 
the Queen at Weſtminſter, of the Term of the © 
Holy Trinity wm the Seventh Year of the 
Reign of William the Third, now King of 
England, &c. Noll! 176. 9 


Bacon ggainſt Debary. 
[3 Ld. Raym. Entries 361. S. C.] 


| London, B E it remembered, That heretofore, that is 8M. 70. Skin. 


to wit, to ſay, in the term of Eaſter laſt paſt, be- 679. Comb. 
« fore the lord the king at Weftminfier came Fofrah Bacon _ DER 
© by William Baker his attorney, and brought into the B. R. 129. 

ce court of the ſaid lord the king then there his certain bill Holt78. S. C. 
C againſt David Debary, otherwiſe called David Debary of 
London, merchant, in cuſtody of the marſhal, Qc., of a 

_ « plea of debt; and there are pledges of proſecuting, 

„ namely John Doe and Richard Roe; which ſaid bill fol- 
© loweth in theſe words, that is to ſay, London, to wit, Declaration up- 
«© Fofrah Bacon complains of David Debary, otherwiſe on a bond ot ar- 
5 called David Debary of London, merchant, in the cuſtody AER 

* of the. marſhal of the Marſbalſea of our lord the. king, 


before the king himſelf being, of a plea that he render 
3 | TO F f 4 : | « tg 
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And now at this day, to wit, Friday next a 
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to him fix hundred pounds of lawful money of England, 
which he owes to him and unjuſtly detains, for that, to 
wit, 'That whereas the ſaid David, on the eighth day of 
November in the year of our Lord one thouſand ſix hun- 
dred and ninety-four, at London, to wit, in the pariſh of 
St. Mary le Bow in the ward of Cheap, by his certain 
writing obligatory, ſealed with the ſeal of the ſame Da- 
vid, which to the Court of the ſaid lord the king is now 
here ſhewn, the date of which is the ſame day and year, 
acknowledged himſelf to be held and firmly bound to 
the ſaid bh in the aforeſaid fix hundred pounds, to 
be paid to the ſame Joſiah when he ſhould be thereunto 
requeſted: Nevertheleſs the faid David, although often 
requeſted, Sc., hath not yet paid the ſaid fix hundred 
pounds to the ſaid 7% b, but hath hitherto. altogether 
refuſed and ſtill doth refuſe to pay the ſame to him, to 
the damage of the ſame % of one hundred pounds: 
And therefore he brings ſuit, &c, — | 
fter the 
morrow of the Holy Trinity in this ſame term, until 
which day the ſaid David had leave to imparle to the 
ſaid bill, and then to anſwer, Cc. before the lord the 


cc. king at Weſtminſter, comes as well the ſaid 7% by his 
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ſaid attorney, as the ſaid David by John Green his at- 

torney, and the'ſame David defends the force and in- 

Jury, when, He., and prays ozer of the writing obliga- 
tory; and it is read to him, &c.; he alſo prays oyer of 

the condition of the ſame writing obligatory; and it is 
read to him in theſe words, to wit, The condition of 

this obligation is ſuch, that if the above-bounden David 

Debary, for and on the bchalf of Jacob Dernyter of Ham- 

borough, merchant, his executors and adminiſtrators, do 

and ſhall well and duly ſtand to, obey, abide, obſerve, 

perform, fulfil, and keep the award, arbitrement, order, 

final end, determination, and judgment of Maurice Wil- 

liams, Nicholas Cutler, and Michae! Milford of London, 
merchants, or any two of them, arbitrators, as well on 

the part and behalf of the above-named ea Bacon, 

and by their mutual aflents and conſents indifferently 

elected, named, and choſen to arbitrate, award, order, 
judge, determine, and a final end to make of, for, upon, 
and concerning all and all manner of aCtion and actions, 

cauſe and cauſes of action, ſuits, debts, accounts, reck- 
onings, ſum and ſums of money, covenants, contraCts, 
promiſes, treſpaſſes, damages, bonds, bills, ſpecialties, 
judgments, extents, executions, treſpaſſes, ſtrifes, dif- 
ferences, controverſies, matters, claims, and demands 

whatſoever, as now are, or at any time before the date 

above written have been moved, ſtirred up, or depend- 
£48 8 | l . « ng 
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Pleadings to the Caſes, 
ec ing between the ſaid David Debary, as attorney to the 
cc ſaid Jacob Dernyter of the one part, and the ſaid Jeſſab 


« Bacon of the other part, for, touching, or concerning 
cc certain accounts between the ſaid Zohah Bacon and the 


794 


ec ſaid Facob Dernyter, ſo as the ſaid award, arbitrement, 
4 order, final end, determination, and judgment of the ſaid - 


7 arbitrators, or any two of them, of and upon the pre- 
cc miſes, be made and ſet down in writing indented under 
« their hands and ſeals, and be delivered, or ready to he 


« delivered up unto the ſaid parties reſpectiyely in differ- 


« ence, requiring the ſame at or in the now dwelling- 
cc houſe of ahn Chambers, ſcrivener, ſituate in Lombard- 
cc feet, London, on or before the one and twentieth day of 
ec this inſtant November; then this obligation to be void, 
cc or elſe to ſtand in full force and virtue; which being 
ce read and heard, the ſame David Debary faith, that the 
cc ſaid Fofah Bacon ought not to have or maintain his ſaid 


* 


ec action againſt him thereupon ; becauſe he ſaith, that No award 


cc the ſaid Maurice Williams, Nicholas Cutler, and Michael 


Milford in the condition aforeſaid named, or two of 


„e them, did not make any award in writing indented un- 

cc der their hands and ſeals, of, for, or concerning the pre- 
cc miſes aforeſaid in the condition aforeſaid above ſpecified, 
cc upon or before the twenty-firſt day of November in the 
« condition aforeſaid mentioned, according to the form 
“C and effect of the ſaid condition: And this he is ready to 
c verify: Wherefore he prays judgment if the ſaid 7%, 


pleaded. 


« Bacon ought to have or maintain his action aforeſaid 


ce thereupon againſt him, &c. | 

« And the ſaid 7% Bacon ſaith, That he, notwith- 
& ſtanding any thing by the ſaid David Debary above in 
cc his plea alleged, ought not to be precluded from having 
ec his action aforeſaid thereupon againſt him the ſaid 
&« David, becauſe he faith, that after the making the 
„ writing obligatory aforeſaid, to wit, upon the twenty- 
« firſt day of November in the year of our lord one thou- 
&« ſand fix hundred and ninety-four, in the ſaid con- 
« dition ſpecified, at London aforeſaid, in the pariſh and 
cc ward aforeſaid, the ſaid Nicholas Cuiler and Michael 
& Milford, two of the arbitrators in the faid condition 
&« above ſpecified, took upon themſelves the trouble of 
„ awarding and ordaining of and concerning the premiſes 
c in the ſaid condition above-mentioned, and made their 
& award in writing indented under their hands and ſeals 
ce between the parties, and of and concerning the pre- 
„ miſes in the ſaid condition mentioned; by which ſaid 
award, produced here in court, the ſame arbitrators, 
« reciting, That whereas the ſaid David, for and on the 
„behalf of Jaczb Dernyter of Hamborough, merchant, 
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„ and the ſaid Jofah, by interchangeable obligations, 
& bearing date on the eighth day of November then in- 
ce ſtant, were bound the one to the other in ſix hundred 
* pounds, conditioned to ſtand. to the award of the ſaid 

% Maurice Williams, Nicholas Cutler, and Mich. Milford, 
ce or any two of thoſe arbitrators, mutually by them 
cc elected to adjudge, determine, and finally end all and 
« all manner of action and actions, cauſe and cauſes of 
« actions, ſuits, debts, accounts, reckonings, ſum and 
« ſums of money, covenants, contracts, promiſes, treſ- 

c paſſes, damages, obligations, bills, ſpecialties, judg- 

Mi « ments, extents, executions, quarrels, differences, con- 
5 2 cc troverſies, matters, claims, and demands whatſoever, 

« which then were, or at any time before the date of 
ee the writing obligatory aforeſaid had been moved, ſtirred 
ce up, or depending between the ſaid David Debary, (as 
ce attorney of the ſaid Jacob Dernyter,) and the ſaid 29 
& Bacon touching the accounts between the ſaid 7o/rah 
& Bacon and the ſaid Jacob Dernyter, ſo that the award 
& and determination of the ſaid arbitrators, or of any two 
de of them, ſhould be made in writing indented, under 

« their or any two of their hands and ſeals, ready to be 
«© delivered to the ſaid parties in difference, requiring the 
ec ſame, at or in the then and now dwelling-houſe of 
« John Chambers, ſcrivener, ſituate in Lombard-/treet, 
« London, upon or before the ſaid twenty-firſt day of 
c November, as by the ſaid obligations and the conditions 
« of the ſame more fully appears; the faid Nicholas 
« Cutler and Michael did award and order the faid David 
& Debary, his executors, adminiſtrators or aſſigns, on the 
ec partof the ſaid Jacob Dernyter, to pay or cauſe to be 
« paid to the ſaid %%%, his executors, adminiſtrators 
« or aſſigns, the ſum of three hundred and forty-five 
« pounds fix ſhillings and ten pence of lawful money of 
« England, upon or before the ſecond day of January 

_ & then next; and they did further award and ordain, that 
& the ſaid Sofa Bacon and the ſaid David Debary, on 
ce the behalf of the ſaid Jacob Dernyter, upon the payment 
&« of the ſaid ſum of money as aforeſaid, ſhould ſign and 

[ 796 ] * feal, and lawfully execute and deliver to or for the uſe 

| e of each of them a good and ſufficient releaſe of all and 
s all manner of action and actions, cauſe and cauſes of 

& action, ſuits, debts, accounts, reckonings, ſum and ſums 

« of money, covenants, contracts, promiſes, treſpaſſes, 

ce damages, obligations, bills, ſpecialties, judgments, ex- 

ce tents, executions, quarrels, differences, controverſies, 

ce matters, claims, and demands whatſoever touching the 

c“ ſaid accounts, as by the ſaid award appears. And the 

« fame Jofah in fack ſaith, That the ſaid award in form 

%Y 2 e . aforeſaid 
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© aforeſaid made afterwards, to wit, on the ſame twenty- 
cc firſt day of November in the year aforeſaid, at London 
« aforeſaid, in the pariſh and ward aforeſaid, was deli- 


7b 


ec yered as well to the faid 7% b as to the ſaid David, Award deliver 


* according to the form and effect of the condition of ed. 


« the writing obligatory aforeſaid: And the ſame 79% 
« further ſaith, that although he the ſaid 7o/ah, from the 
4 time of making the award aforeſaid, hitherto hath 
« well and truly obſerved, performed, and kept all and 
« ſingular the matters and things in the ſaid award con- 
« tained on the part of him the ſaid 7e/ah to be per- 
& formed and fulfilled according to the form and effect of 


c the ſame award; proteſting alſo that the ſaid David Proteltation. 


&« Debary from the time of making the ſaid award hither- 
cc to hath not obſerved, performed, or fulfilled the award 
cc aforeſaid in any things to be performed and fulfilled 
« according to the form and effect of the ſaid award; the 


« ſame ga in fact faith, that the ſaid David I Breach aſſigned. 


« did not pay or cauſe to be paid to the ſaid Forah the ſai 
« ſum of three hundred forty and five pounds fix ſhil- 
cc lings and ten pence, upon or before the ſaid ſecond 
e“ day of January, which he then ought to have paid to 
& him, according to the form and effect of the faid 
c award: And this he is ready to verify: Wherefore he 
« prays judgment and his ſaid debt, together with his da- 
« mages by occaſion of the detention of that debt, to him 
ce to be adjudged, &c, | | | 
„ Demurrer and joinder, and judgment for the de- 
« fendant.“ | „ | 


me th, - FY 88 


Pleas before our Lady the Queen at Weſt- 

 minſter, , the Term of St. Hilary in the 

Second Year of the Reign of the Lady Anne, 
now Queen , England, c. Roll 450. 


Winter apainſf Garlick. 


City of Bri/tol, << B E it remembered, that heretofore, 8. K. 75. 


to wit, cc to wit, in the term of Zafter laſt 
cc paſt, before our lady the queen at Weſtminſter came 
« Edmund Winter by Richard Long ford his attorney, and 


Z te brought into the court of the ſaid lady the queen then 


© there his certain bill againſt Zdward Garlich, otherwiſe 
&* called Edward Garlict of the city of Briſſol, apothecary, 
_ | . 1 «in 
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ce in the cuſtody of the marſhal, c. of a plea of debt; 
te and there are pledges of proſecuting, namely, John Doe 
| « and Richard Roe; which ſaid bill followeth in theſe 
Declaration upon Words, that is to ſay, city of Briſiol, to wit, Edmund 
| arbitration bond. c V inter complains of Edward Garlick, otherwiſe called 
„ Edward Garlick of the city of Briſtol, apothecary, in 
« the cuſtody of the marſhal of the Marſbalſea of the 
« lady the queen, before the queen herſelf. being, of a 
4 plea, That he render to him one hundred pounds of 
« lawful money of England, which he oweth to him, and 
« unjuſtly detains, for that, to wit, that whereas the 
| « ſaid Edward, on the nineteenth day of Auguſt in the 
5 ee thirteenth year of the reign of our lord William the 
' « Third, late king of Eugland, Oc. at the city of Briſtol 
« in the county of the ſame city, by his writing obliga- 
4 tory, ſealed with the ſeal of him the ſaid Edward, and 
« ſhewn to the Court of the lady the queen now here, 
« the date of which is on the ſame day and year, acknow- 
% ledged himſelf. to be held and firmly bound to the ſaid 
« Edmund in the aforeſaid one hundred pounds, to be 
« paid to the ſame Edmund, when he ſhould be thereunto 
« afterwards required: Nevertheleſs the ſaid Edward, 
“ although often requeſted, Sc. hath not yet paid the 
<« ſaid one hundred pounds to the ſame Edmund, but hath 
„ hitherto altogether refuſed and ſtill doth refuſe to pay 
„the ſame to him, to the damage of him the ſaid Ed- 
mund of ten pounds: And therefore he brings ſuit, Qc. 
Plc. | e And now at this day, to wit, Monday next after eight 
ce days from the day of St. Hilary in this ſame term, until 
& which day the faid Edward had leave to imparl to the 
& ſaid bill, and then to anſwer, &c, before the lady the 
Wi | « queen at Weſtminfier comes as well the ſaid Edmund 
3 | [ 798 ] e by his ſaid attorney, as the ſaid Edward by John Tilla- 
. & dam his attorney; and the ſaid Edward defends the 
= force and injury when, Ec. and prays oyer of the 
] „ writing obligatory aforeſaid; and jt is read to him, &c. 
<& and he prays alſo oyer of the condition of the ſame 
« writing; and it is read to him in theſe words, to wit, 
„ The condition of this obligation is ſuch, that if the 
© above-bounden Edward Garlick, his heirs, executors, 
and adminiſtrators, for his and their parts and behalf, 
do and ſhall in all things well and truly ſtand to, obey, 
«© abide, perform, fulfil, and keep the award, order, arbi- 
« trement, final end and determination of John Hinge of 
„ the city of Brie] aforeſaid, Gentleman, and John 
« Packer of the ſame city, bell-founder, arbitrators, indif- 
<« ferently named, elected, and choſen as well on the 
part and behalf of the above-bounden Edward Garlich 
« as of the above - named Edmund Winter, to arbitrate, 
| 5 | award, 


n 
* Oo. — 


K 
* 
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award, order, judge, and determine of and concerning 


all and all manner of action and actions, cauſe and 
cauſes of action, ſuits, bills, bonds, ſpecialties, judg- 
ments, executions, extents, quarrels, controverſies, treſ- 
paſſes, damages, and demands whatſoever, at any time 
or times heretofore had, made, moved, brought, con- 


ſented, proſecuted, done, ſuffered, committed, or de- 
pending by and between the ſaid parties, or either of 


them, ſo as the ſaid award be made in writing, and 


ready to be delivered to either of the ſaid parties requir- | 


Ing the ſame, on or before the eighth, hour in the after- 


noon of this preſent day; but if the ſaid arbitrators do 


not make ſuch their award of and concerning the pre- 


miſes by the time aforeſaid, that then if the ſaid d- 
ward Garlick, his executors and adminiſtrators, for his 
and their parts and behalfs, do in all things well and 
truly ſtand to, obey, abide, perform, fulfil, and keep 
the award, order, arbitrement, umpirage, final end, and 
determination of Robert Godfrey, Gentleman, of and 
concerning the premiſes, ſo as the ſaid umpire do make 


his award or umpirage of and concerning the premiſes 


in writing, and ready to be delivered to either of the 


ſaid parties requiring the ſame, on or before the eighth 
hour in the afternoon of the day next enſuing the 
date of- theſe preſents, then this obligation to be void, 


or elſe to remain in full force, ſtrength, and virtue; 


which being read and heard, the ſame Edward ſaith 
that the ſaid Xdmund ought not to have or maintain his 


action aforeſaid thereupon. againſt him: Becauſe he 


ſaith that the aforeſaid John Hinde and John Pacher, the 
arbitrators in the condition aforeſaid named, made no 


award, order, arbitration, concluſion, final end, or de- 


termination of and in the premiſes in the ſaid condition 
above-mentioned, at or before the eighth hour in 
the afternoon of the ſaid nineteenth day of Auguſt 
in the thirteenth year aboveſaid, being the day of 


the date of the writing obligatory aforeſaid : But the 


Pleads no award 
made by the ar- 
bitrators, but 
that the umpsre 
did, | 


ſame Edward further ſaith, that the aforeſaid Robert 


Godfrey the umpire in the ſame condition likewiſe 
named, having taken upon himſelf the burden of ar- 


bitrating of and concerning the premiſes in the ſaid 
condition above ſpecified, afterwards and before the 
eighth hour in the afternoon of the day next following 


the date of the writing obligatory aforeſaid, in the 
ſame condition ſpecified, to wit, at the eighth hour in 


the forenoon of the ſame day, at the city of Briffel 


atoreſaid in the county of the ſame city, made his um- 


pirage in writing of and concerning the premiſes 
atoreſaid, then and there ready to be delivered to the 


“parties 
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The umpirage 
let forth that the 


| ok 


pay coſt of ſuit. 
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defendant ſhould ©© parties aforeſaid in manner and form following; that is 


ce to ſay, that all ſuits at law then depending between 
« the aforeſaid parties ſhould ceaſe, and be no further 


e proſecuted z and that the ſaid Edward Garlick ſhould 


Tender and re- 
fuſal. 


"6c pay to the ſaid Edmund Winter, at the then dwelling- 
« houſe of Samuel Fitſall, ſituate in Caſtlerſtreet in Briſtol 


de aforeſaid, the ſum of ten ſhillings, and the coſts of law 


cc which the ſaid Edmund Winter had been at in that 
« ſuit; and that after the payment cf the ſaid ſum of ten 
« ſhillings in manner aforeſaid, they the ſaid Edmund 
« Winter and Edward Garlick ſhould give to each other 
« general releaſes of all actions, ſuits, controverſies, and 
ce demands from the beginning of the world to the nine- 
tc teenth day of the then inſtant Auguſt, in common form; 
« and the fame Edward further faith, that after making 
e the umpirage aforeſaid, and before the day of exhibit- 
« ing the faid bill of the ſaid Edmund, to wit, on the 
cc twenty-firſt day of Auguſt, in the thirteenth year afore- 


c ſaid, at the ſaid dwelling-houſe of the ſaid Samuel Fit/all, 


&« ſituate in Ca/tle-ftreet in Brijiol aforeſaid, he the ſame 
« {Edward was ready, and offered to pay to the ſame Ed- 
ce mund then and there being preſent the ſaid ten ſhil- 


cc lings, and to ſeal, and as his deed to deliver to the 


« ſame Edmund a written general releaſe of all actions, 
cc ſuits, controverſies, and demands, from the beginning 
« of the world unto the ſaid nineteenth day of Auguſt, in 


ce the umpirage aforeſaid mentioned, in common form; 


Replies and ſets 
forth the cauſe 
of ation, and 
levying a plaint. 


cc but the ſaid Edmund then and there altogether refuſed 
« to receive or accept the ſaid ten ſhillings and the ſaid 
« written releaſe from the ſaid Edward: And this he is 
« ready to verify: Wherefore he prays judgment if the 
« faid Edmund ought to have or maintain his faid action 
« thereupon againſt him, &c. es 

&« And the ſaid Edmund ſaith, that he, notwithſtanding 
« any matters by the aforeſaid Edward above in his plea 
& alleged, ought not to be precluded from having his ſaid 
tc action thereupon againſt him, becauſe he ſaith that the 


« ſaid Edward, before the ſaid time of making the writ- 


ing obligatory aforeſaid, at the city of Briſtol aforeſaid, 


« in the county of the ſame city, and within the juriſdic- 
« tion of the Court of our ſaid late lord the king, held at 


* his ſaid city of Briſſol before the mayor and aldermen 2 


19292 


4 publiſhed, concerning 


« of the ſame city, falſely and maliciouſly had ſaid and 

e ſame Edmund, divers falſe, 
« feigned, ſcandalous, and malicious words; and the ſame 
« Edmund, for the obtaining and recovering damages by 
tc occaſion of the ſpeaking and publiſhing of thoſe words, 
« before the ſaid time of making the writing obligatory 


&« aforcſaid, levied in the ſaid court of the ſaid late —_ 
| cc the 
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te the king, held at the n of Briſtol aforeſaid before the 


© mayor and aldermen of the city aforeſaid, a certain plaint 
« againſt the ſaid Edward of a plea of treſpaſs upon the 
ec caſe, and thereupon ſuch proceedings were had, that 3 
« he the ſame Edmund, at the city of Briſtol aforeſaid, in 988 
& the county of the ſame city, paid, expended, and laid ſuit. 
«© out, in the proſecution of the aforeſaid plaint againſt 
ce the ſaid Edmund, the ſum of four pounds five ſhillings 
ce and ten pence of lawful money of #ng/and, and there- 
« upon the ſame Edmund and Edward for the determina- 
« tion of that ſuit, and all other demands whatſoever, af- h 
« terwards, to wit, on the ſaid nineteenth day of Augu/? we ee - 
z in the thirteenth year of the reign of the ſaid late lord award by the 
de the king aboveſaid, at the city of Briſſol, in the county faid bond. 
<« of the ſame city, by their ſeveral writings obligatory, by 
each to the other of them mutually ſealed and deliver- 
ed, ſubmitted themſelves to perform and fulfil the award 
„of the aforeſaid John Hinde and John Packer, or for 
« want thereof the umpirage of the aforeſaid Robert God- 
? « frey, that is to ſay, the ſaid Eduard by his writing ob- 
« ligatory in the ſaid declaration above mentioned; and 
c the ſame Edmund in fact ſaith, that he the ſaid Edmund, 
&« after the making of the umpirage aforeſaid by the ſaid 
& Robert, and before the day of exhibiting the ſaid bill of 
© the aforeſaid Admund, to wit, on the ſaid twenty-firſt 
« day of Auguſt in the thirteenth year of the reign 
“e of the ſaid late king aboveſaid, at the city of Bri/tol | 
s aforeſaid in the county of the ſame city, did give no- Notice of his 
« tice to the ſaid Eduard, that he the aforeſaid Edmund ea dere 
c in proſecution of the ſaid ſuit had paid and expended fandant's refac- 
“ the aforeſaid ſum of four pounds five ſhillings and ten ing to pay. 
% pence, and then and there demanded that money of 
„the ſaid Edward; and that the ſaid Edward at any 
ce time hitherto hath not paid the ſaid four pounds five 
& ſhillings and ten pence to the fame Edmund, accord- 
&« ing to the form and effect of the umpirage aforeſaid : 
6 And this he is ready to verify: Wherefore he prays 
„ judgment, and his debt aforcſaid, together with his 
© damages by occaſion of the detention of that debt, to 
„ him to be adjudged, Sc. | 
„ Demurrer and joinder.“ 
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FIRST any SECOND VOLUMES. 


A. | 
Abatement of Actions and Writs, 


1. P RIVILEGE of the defend- 

ant not pleadable in abate- 

ment after imparlance Page 1 

2. In actions gui tam, privilege as 

attorney of C. B. may be 3 
in abatement 

3. Privilege of C. B. may be pleaded 


in abatement, though the arr. be 


againſt him iz c/odia, and Byil 2 
14. For the traverſe of the name is 


given 2 
4. But if he be in actual cuſtody in 
B. R. he cannot plead his privilege 
of C. B. 
5. And where he is ſued as executor 
or adminiſtrator he cannot plead 
ſuch privilege 2 
6. And for a joint cavſe of action 
againſt one privileged, and ano- 
ther not, both muſt be arfeſted, 
and declared againſt in cuffodia 544 
7. If a declaration be cclivercd 
againſt one in cuſtody, he has the 
wuaole term to ple ad in abate ment 
8. Privilege as attorney of C. B. 
pleaded, but not faying fuit tem- 
paeore brevis, reſpond oufter I 
9. So a plea guod ſuſcepit ordinem mi- 
litarem, heid ill, becauſe not {aid 
he was a Knight rerpore bills, & 5 


10. Declaration againſt J. C. Nut. 
he pleads in abaremeat that he is 
knight and baronet 50 

Vol. II. 


ibid. 


155 Privilege of C. 2. pleaded, and 
that he was not to be ſued alibi 
ſans conſent ; replication that he 

did conſent, held ill for want of a 
Venue Page 4 

12. Yet any matter that concerns the 
perſon, need not be pleaded with a 
venue 

13. To a plea of miſnomer which 

trayerſes the name of baptiſm, 
Joes may reply he was known 
y the name 1n the writ ibid, 


the point of the plea, but both that 
and the inducement are material 
ibid. 
15. A feme covert aſter arreſt and bail- 
bond given, or common bail filed, 
may plead miſnomer, S. 7, 8 
16. Aſter bail bond forfeited, de- 
fendant cannot pl-ad in abatement 
to the original action 519 
17. Death of eicher party before the 
niſi prius day, abates the ſuit, and 
is not aided by the ſtatute; lite 
if after the commiſſion read, though * 
before trial 8 
18. Actions brought by a mayor and 
commonalty are abated by death 
of the mayor 398 
19. Where jointenancy is pleaded in 
abatement, the life of the other 
joiatenant muſt be averred 32 
20. Want of addition, vis. {junior} 
pleaded in abatement, hela ill be- 
cauſe not ſhewn that /enior was in 
eulod, mar. 7 
Ge - 21. And 
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21. And any matter that diſtinguiſhes 
the perſons, renders that addition 
unneceſſary |  Page7 

22. Alienee is pleadable in bar or 
abatement, and triable where the 
writ is brought 5 2 

23. And if pleaded in abatement, 


the replication muſt conclude to 


the country ; aliter if in bar ibid. 
24. A writ or bill ſhall not be abated 
if not prayed by a proper conclu- 
ſion of the pica 298 
25. In replevin priſel in auter lieu is 
good in abatement; but if con- 
cluded with prayer of a return, it 
is ill 8 e 
26. Matter of diſability pleadable to 
the action, ſhall not be pleaded to 
. the /cire facias on the judgment 2 
27. Action by two executors, and 
probate only by one pleaded in 
abatement, but re/p. ozfer 3 
28. In debt againſt an executor, plea 
that he is adminiſtrator is not in 
bar, but abatement 296 
29. In afſimpfit, no plea to ſay be 


was bailiff, and that account lay 


and not caſe | 9 
30. In trefpaſs, defendant cannot 
- plead tenancy in common in him- 
elf in abatement, but may in a 
ſtranger | 
31. In replevin property in a ſtranger 
may be pleaded either in bar or 
abatement 94 
32. And where in replevin the plea 
in abatement 3s to the point of the 
action, as property is, the defend- 
ant ſhall have a return withour 
avowry 94 
33. But where any collateral matter 
is pleaded in abatement, no return 
be ans avowry ibid. 
34. la flize, if the defendant plead 
in abatement, he muſt plead over 
in bar at the {ame time 83 


See alſo, Addition, Miſnomer, P-: 


belege, Variance. 


Abatement of Nuiſances, vide tit. Nut- 
: ance. | 


Acceptance, vide Tender and Refuſal. 
© Acceffory, vide Princijal, 


2. Therefore caſe lies not for a pub- 


Account. 


1. Where an expreſs promiſe is by & 
bailift to rer der account of money, 
Sc. aſſump/it will lie as well as ac- 
count | | Page g 

2. Indebitatus aſſump. for money re- 
ceived ad computandum: Moved in 
arreſt of judgment, that account 
lay, and not afſump/it, and held 
aided after vera1t ibid, 

3. In account the defendant may 
wage his law, if the receipt was by 
his own hands, but not if by the 
hands of another 683 

4. In action of account againſt one 
as bailiff, the defendant is to have 
allowances made him upon the ac 
count 

5. Since the ſtature 22 Cay. 2. an 
adminiſtrator is bound to account 
without Citation 315 

6. And one entitled to a diſtribution 

by that ſtatute may fue an admini- 
ſtrator to prove his account 316 


Adiont in General. 


1. Infinity or multiplicity of aQions 


for the ſame cauſe are to be avoided 
12 


lic nuiſance, except fome particular 
damages accrue thereby 12, 16 
3. And none can have an action 
without a particular injury or par- 
ticular right I 
4. Yet a fingle act may be a ground 
for feveral actions where divers are 
irjured thereby | 32 
Alſo a perſon may be twice ſued 
for the ſame act, which may in- 
clude divers cffences 552 
6. As for an aſſault, Sc. indictment 
lies for breach of the peace, and 
action for damages to the party 
| | ibid. 
7. So for adultery, ſuit lies in the 
Spiritual Court, and action at com- 
mon law for battery of the wife 
| ibid. 
8. Bringing an action is not action- 
able, except ſome ſpecial collateral 
wrong be expreſsly ſhewn 14 


9. Bat 
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9. But if one not concerned procure 


A. to ſue B. without cauſe, B. may. 


may have an aQtion againſt him 
8 | | Page 14 
10. So if one maliciouſly cauſe ano- 
ther to be indicted, Wc, whereby he 
is damnified, &c. vide Afions on the 


Caſ 14. 15 


11. in all caſes where an indebit. 
aſſump. lies, debt alſo lies at elec- 
tion : 23 
12. The maſter of a ſhip for taking 
and detaining her, per guod impedi- 
tus fuit, Ec. may have caſe for his 
ſpecial damage or treſpaſs 11 
Where the action ſhould be caſe, 
aohere treſpaſs, and where the plain- 
tiff has an election, n. ibid. 


13. The plaintiff in one action can- 


not join his own right and ano- 
ther's | 10 
14. Indebitatus to the teſtator and 


inſimul comput. 10 the adminiſtrator 


are not joinable ibid. 
Counts for money received for the 


uſe of the teſtator, and the executor, 


as ſuch, may be joined, but not con- 
tra againſt an executor, n. ibid, 
15. A contract and a tort cannot be 


joined in the ſame action ibid. 


16. Therefore a ſumpſit on the cuſtom 
of the realm and trover cannot be 
joined againſt a carrier 10 
Wherever the ſame plea can be 
pleaded, and the ſame judgment given 
in two counts, they may be joined in 
the ſame declaration, n, ibid. 
17. Where two joint merchants make 
B. their factor, and one dies leav- 
ing an executor, the executor and 
ſurvivor cannot join in an action 


| 44+ 
18. Tenants in common cannot join 
as plaintiffs in ejetment 423 


19. Divers members of a corpora- 
tion, St. cannot join in a manda- 
mus to be reſtored 436 

20. A tenant for years eres a nui- 


ſance, and makes an underleaſe to 


B. plaintiff may have an aQtion 


againſt either 460 


21. But one may have a new action 
for continuing the ſame nuiſance: 


For every new dropping, Oc. is a 


new nuiſance 10, 11 


22, Said, That az a matter e pet 


may defeat an action, ſo it may 
give a new one ed puære Page 11 
23. For after recovery in aſſault and 
battery, though it prove a may- 
hem in conſequence, one cannot 
have battery and mayhem ibid. 
24. Yet a matter ex po/# may abate 
an action, as where one beats my 
ſervant, and he dies _ ibid. 


25. For in that caſe actio moritur cum 


perſona | 12, 210 


26. But where a tort is to a man's 


property or poſſeſſion, act io non mo- 
ritur, Cc. 210, 314 
27. Where a ſtatute gives a right, the 


com mon law gives an action to re- 


cover it 415 


28. Where two joint merchants are, 


and one dies, the action ſurvives to 
the other, but not. the duty or in- 
oo; WR Ss 4 
29. Where one releaſes his right he 
cannot purſue his action or reme- 
dy: But if he has a right and ſe- 
veral remedies, the diſcharge of 
one does not diſcharge the other 
| 422 


30. At common law all «Rions were 


to be laid in the proper county, 
that the jury might be de wicineto 
| 683 


Action on the Caſe, 
1. If one undertakes to do a thing 


without hire or reward, no action 


lies for the non feaſance 26 


2. But e contra where he enters upon 


the doing it, and any misfeaſance 
be through his negle& or miſma- 


nagement a. 
3. As where one aſſumes to take up a 


hogſazad of wine in one cellar and 
lay it down in another, and lays it 
down ſo negligently that it is ſtav- 
ed, Se. | | bid, 
4. It lies not by particular perſons 
for a public nuiſance without ſpe- 
cial damage (but indictment, Oc. 

does) 1 1 
5. As where a common ferry is at L. 
for the inhabitants to paſs toll-free, 
an action lies for taking toll, but 
not for keeping up the ferry 12 
6. It lies for not repairing the partt- 
tion-wall of a privy, pro defedtw 
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8 e filth ran into the plaigtiff's 
cellar | Page 22, 300 


7. Id lies by the owners for arrefliug 
. a ſhip by proceſs of the Admiralty 


Infra corp. com. whereby his voyage 


woas loſt 31 
3. But for ſtopping a way leading ro 
the pleintiff's colliery with intent 


to deprive him of the profits, c. 


though a ſpecial damage was ſhewn, 
the Court were divided 16, 17 
9. For it is not ſufficient to ſay cui- 
_ tomers would not come, but mult 

_ Mew they were coming and were 
- hindered thereby 17 


10. Lies not by a burgeſs agaiaſt a 


conſlable for refuſing to take his 
vote for a parliament man, per 3 
4 Holt 19, 20 

. Nor avainſt an officer for a falſe 

| "rk to parliament, but on the 
ſtatute 7, 8 V. 3. wide 21, 503, 504 
12. Nor againſt a poitmaller for ex- 
chequer bills Joſt out of a letter 
delivered at the pott- office; per 3 
centre Holt 17 
13. But per Holt, an officer is ; reſpon- 
ible both for himſelf and deputies, 
whether his truſt ariſe by the com- 
mon Jaw, or by ſtatute 18 
14. As innkeepers, carriers, Tc, t-k 


18% rewerds, are anſwerable for 


thoſe that at under them 234. 


15. And whoever takes a public em- 


ploy ment is bound to ſerve the 
public, Sc. therein i bid. 
16. And a deputy is alſo chargeable 
a8 a wrongdoer, and his act may 
. forfeit the office of the e 0 
ibid 

17. It lies by an executor againit a1 
officer for a falſe return of af fa. 
in the teſtator's . WILD! 
& E. 3. c. 7. 12 
18. For by the execution, a right was 
veſted in the teſtator, & non mori- 
tur, Sc. Contra of meſne proceſs 
ibid, 

19. Ic lies for nepligently keeping 
nis fire in a field, whereby ano- 
ther's corn is burnt, or other da- 
24 done 13 
But not for negligently keeping 

17 rap 3 c, apainit a leſſee at will, by 


- a Ieflorvivcicd in fee 1 19 


21. Secus if the leſſor has only a term 
for years oc life, or if a ſiranger is 
damnified Page 19 

22. If a leſſee afigns his whole term, 
and the aſhgnee burns the houſe by 
regligence, that aQtion lies not 13 


23. Contra where he aſſigns only part 


thereof, and it appears he has a 
refiduary intereſt ibid, 
24. It lies where a perſon not con- 
cerned, procures one to ſue another 
without caule 14, 15 
25. So for maliciouſly cauſing one to 
be indicted, whereby he is damni- 
ſied either in perſon, reputation, or 
property . 
26. As for malicioufly cauſing, Cc. 
fer guod he was put to great ex- 
pence, though the indidment was 
ane 15 
do for maliciovſly cauſing one to 
hy indicted of a riot, Oc. after ac- 
quittal by verdict 13 
28. But nolle preſegui is not ſufficient 
evidence to maintain a declaration 
in caſe of ſuch acquittal : #0 
29. It lies not by an adminiſtrator 
under the king's letters patent, for 
maliciouſly putting in caveats, per 
quod, Sc. 13 
30. Nor for bringing an adion where 
nothing is due, without ſome ſpe- 
cial collateral wrong, which muſt 
be ſhew n 14 
31. In caſe for maliciouſly holding to 
ſpecial bail, the declaration ought 
to fhew the ſum due, and the pro- 
ceſs fpecially, and that the action is 
determined | 15 
32. Where the grantee of eſtovers 
may have caſe againſt the grantor, 
and where treſpaſs, vide 638 


Action of the Caſe on Afumpfits. 


1. Indebitatus aſſumpſit lies in no caſe 
but where debt lies 23 
Viden, _ ibid, 

2. But where one receives money to 
another's. uſe, it lies againft the 
receiver 24, 27, 28 
3- And where one pays money by 
miſtake on an account, or by any 
mere deceit, he wy have this ac- 
tion | 22 


4. Bus 
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4. But not x here it is paid know- 
| ingly upon an illegal conſideration 


Page 22 
5. Erge not where money js paid by 
an obligor upon any ufurious bond, 
Vide note to this caſe ited, 
6. Nor for money delivered to a ſoli- 
citor, Cc. to bribe cuſtom- houſe 
ellen. tc. and laid out accord- 


ingly ibid, 


7. it lies for one that pays money on 
a a policy of inſurance, believing the 
ſhip loſt when ic is not 22 
8. It lies on a promile to pay ſo much 
new money in conſideration of ſo 
many pieces received of old money 
FT 

9. So, on a att to pay 50 J. in 
conſideration of a note of 50. un- 
der a third perſon's hand, deliver- 
ed by the plaintiff to the defend- 
ant ibid, 


10. For the note being evidence of a 


debt due, the parting with it is a 
good conſideration 25 
11. So, in conſideration that the 
plainizff would receive 4. c. into 
his bouſe 21 Haſpites, and find them 
meat, Oc. with an averment that 
he did receive, &c, though not 
ſaid t hoſpites 2 ihe iid, 
12. 80 in conſideration the plaintiff 
would accept the defendant to be 
his debtor inſtead of A, with aver- 
ment that he vid accept, Sc ard 


held good aſter verdict, though no 


expreſs averment that 4. was d ſ- 
charged 29 
13. But not againſt B. for money lent 
A. at B. “s requeſt, becauſe the pro- 
miſe is ey collateral 23 
Fa perſon Hor avhnſe w/e goods 

are furniſhed is liable at all, ve 
parol undertaking of another per jor 
is void, n. 28 
14. Yet it Jies againſt a ſtranger on 


his promiſe to pay the debt if the 


officer would reſtore goods taken 
on a % fa. 29 
15. It lies on a conditional ordwile, 
as, Prove it, and I will pay you; 
if ſued within fix years 23 
Or, on an acknowledgment he 
. of one joint debtor binds the 
others. What is a ſufficient promiſe 


or acinowledgment is a 252 in for 
the jury, n. Page 23 
16. It hes by an executor againſt 
one that receives money by order 
of an adminiltrator, f. e. after ad- 
m1viſtration repealed (contra n) 27 
So by an executor on a promiſe 
to himſelf for a debt to the teſta- 
tor, if he declares accordingly 28 
18. But if he declares on a promiſe 
to the teſtator, and the ſtatute of 
limitations is pleaded, he cannot 
give in evidence a promiſe to him- 
ſelf infra /ex annos (the plaintiff pr 
Such plea allowed to amend, n.) ibid. 
19. A. liviag a former wife, marries 
B. and receives her rents, Sc. 5. 
may have izdeb. aſſumpſit againit H. 
for ſo much money received to her 
uſe #6 
General rules and "ond caſes re- 


lati ve 10 ations for money had and 


received, n. ibid. 
20. It lies where in conſideration the 
plaintiff promiſed to marry the de- 
fendant, ſhe promiſed to marry 
him, becauſe mutual promiſes 24 
Of caſes relative to promiſts of 
1 n. ibid. 
But if the promiſe be on one ſide 
1 or if that on either fide is 
not binding, the whole is nudum 
patum ibid. 
22. It one aſſumes, Cc. as action on 
the caſe, Numb. 3. and ſee Baron 
aud Peme, Numb. 8. 


See alſo Bills of Exchange, and 
Dauantum meruit. And for Ac» 
tions on the Caſe for Words, 
vide Words. 


Actions Popular. 


1. An action gui tam on a penal ſta- 
tute will not lie againſt an attorney 


of C. B. in any other court 30 


2, For an ia former cannot ſue where 


he pleaſes, though the king him- 
ſeif may ibid. 
3. Aud proſecu tors gui tam are look- 


ed on as common informers 21d. 


4. Where a ſtatute gives a penalty 
to a ſtranger, and he ſues, he is a 
common informer, and ſhall pay, 
colts on 18 EI. c. ibid. 
Gg 3 5. But 


— * — —y 4 —_ — * 
* e D 9 
o Q - — = o — —_ _ Ez —_—_ 


— ———ê—b 


& ol ts - 
* N 5 


„ S4 4 
* 
n 


SRS 


” aid Ko — 
CC 
2 


2 R — „„ tt. rae 
= — 9 CR =_ 
ln hh, ah rp 2 YO =_ _ 3 
SE LY 17 e TT = —— | \ 
2 0 3 —— r N EAT 2 e e e e EL) = = =_ Z — 3 =_ 
| 9 . ne K K OT TI EY) HET — Fe R 1 
3 N — . — 3 _ 7 NN te EY 7 — 5 - ere = _ ; 
4 x r LM: * « © — _ EIFS CRT I . TING OTE, =_ \ 
. * 4 7 \ r FI rms > Om. YES 85 7 LN DG ES I _ ES q l 
i : 8 ; 38 


e 


enn Wr : = * 
2 — apogee = * aa 


« 4 
— . . PAIR rag; PAL 14 hn 0 A : 


* 4 
25 _— WR x o * 
A KX 
— N ® * 


THE TABLE. 


5. But where it is to the party griev- 
ed he is not a common informer, 
nor liable to coſts by that ſtatute 

Page 30 
Reſpecting penal and qui tam 
ations, n. ibid. 

6. All popular actions on penal ſta- 
tutes made before 21 Fac. 1. c. 4. 


muſt be brought and proſecuted in 3 


the proper county 373 


Additions, 


1. Addition of place, fc. is not 
neceſſary in a writ of homine reple- 
giando on the ſtatute 1 H. 5. c. 5. 

: | 5» 

2. Nor in any caſe where proceſs of 

outlawry lay not at common law 5 


3. Ergo not in replevin where ſuch 


proceſs is only given by ſtatute 
208.3 6 3.2 ibid. 
And the ſtatute 1 H. 5. touching 
additions, is to be conſtrued ſtrictly 
ibid. 

Ergo it extends not to a nowel 
difjeiſin (or other mixed action), 
though the king ſhall have a fine, 
and exigent lies ibid, 
6. And original writ in that ſtatute 
intends iech original as the Court 
proceeds on ibid. 


7. Ergo not wicountiels, as replevins, 
Sc. where the proceedings are only 


on the pluries ibid, 
8. And where the addition is not in 
the firſt writ, if it be in the ſecond 
or the pluries, it vitiates the writ 6 


9. Any matter that diſtinguiſhes the 


perſons makes the addition of /enzor 
and junior unneceſſary 


7 
10. As where there are two A. Þ”'.. 


and the writ is againſt A. B. in 
cuſfod. mar. it is well, except ſhewn 
that both are in cu/tod. mar. ibid. 
11. And where no ſuch addition is, 
the father (or /enior ) is prima facias 
intended ibid. 
12. A peer's eldeſt ſon cannot in 
legal proceedings have the addi- 
tion of his. father's ſecond title, 
though ſuch addition is allowed 


him ia common parlance 451 


Adminiftrations, &c. 


1. Who may grant adminiſtrations. 
Every ordinary and peculiar may 
0 e 
2. And every peculiar is an ordinary 
for this purpoſe : And /ee the na- 
ture and kinds of peculiars 41 
. Adminiſtration originally belong. 
ed to the biſhop, and Hen/le's caſe 
in 9 Co. devied 2. 37 
4. It may be granted by the king, 
for he is ſupreme ordinary 41 
5. Where granted by the lord of a 
manor, and how to declare there. 
u pon ibid. 
6. Narr. upon ad miniſtration grant- 
ed per officiat. peculiar. Ec. debito 
modo commiſſa, is good, ſans aver- 
ment that he had juriſdiction of 
adminiſtrations | 40 


7. For where one grants adminiſtra- 


tion virtute officii, the plainiiff need 
not aver his authority; aliter if by 
ſpecial com miſſion 41 
8. So in zarr. by an adminiſtrator, 
Want of alleging by whom com- 
mitted is cured by pleading non eff 
Fatum, or any plea in chief 37, 38 
9. But ill on demurrer, for it might 
be by a peculiar; and then it muſt 
be averred, cui adminiſtrationis com- 
miſſio de jure pertinuit, Cc. 38 
10. To a arr. on adminiſtration 
committed per Ep. L. plea that he 
was reſident in another dicceſe em- 
fore mortis, is a good bar $7 
11. Where one has two houſes in di- 
vers dioceſes it ſhall be granted by 
the ordinary where he died (2 if 
bon. notab.J© ibid. 
T he deciſſon in this caſe was, that 
2 femple contra debt is afjets where 
the debtor (awho had two houſes ) 
was commerant at the death of the 
debtor, n. 


12. Where bon. notab. are in ſeveral 


dicceſes in the ſame province, the 
archbiſhop thereof mult grant ad- 
miniſtration 39 
13. But where in one dioceſe in one 
province, and in another dioceſe in 
another province, each biſhop muſt 

grant it ibid. 
14. Admi- 


THE TABLE. 


14. Adminiſtration granted in Dor- 


fet gives no title to adminiſter a 
judgment had in any court in Ne- 


 minſler Page 40 
25 Adminiſtration is void if granted 


by a wrong ordinary, but voidable 
only if granted to a wrong perſon 38 


£6 If the inteſtate dies /azs kindred, 


the property 1s 1n the ordinary till 
adminiſtration granted 

17. And in that caſe the ordinary 
might diſpoſe in pies u/us,. except 
letters patent procured as uſual 


ibid. 


18. Where a perſon dies inteſtate, 
the ordinary ſhall commit admini- 
| firation by ſtat. 31 E. 3. c. 11. 41 
19. Spiritual Court may grant ad- 
miniſtration to which they will of 
kindred in equal degree 38 
20. Or part to one and part to ano - 
ther; but of an entire debt it mult 
be to one only | 30 
21. Adminiſtration was granted to 


the grandmother, and a mandamus 


prayed to the Spiritual Court by 
the aunt, but denied 38 
22. Adminiſtration of the wife's goods 
muſt be granted to the huſband 
only 36 
23. But of the huſband's goods, it 
may be either to the wife or next 


of kin, Ce. ibid. 


24. A man marrying a /eme execu- 
trix, Se. the adminittration is 
devolved on him; and he mzy 
bring af/ump/it on a promiſe to 
| himſelf without the wife 117 

25. Adminiſtration cannot be grant- 
ed where there is a will and exe- 
cutor, though the will be concealed 


or the executor refuſe 301 


26. Nor can it be granted though ihe 
executor becomes bankrupt, Sc. 
contra if he becomes non cumpos 36 

27. Where it is committed to adebtor 
the action is only CSE (vide 
Executors) 303 

28. And if to an obligor, though he 
has a right to receive, and is to 

Pay the money himſelf, it is no ex- 


tinguiſhment 306 


29. Alſo ſince the ſtatute 22 Car. 2. 
an adminiſtrator is bound to ac- 
count without citation 315 

30. And one entitled to a diſtribu- 


tion by that ſtatute may ſue an ad- 


miniſtrator to prove his zccount 
Page 316 
31. But a creditor cannot ſve the 
adminiſtration-bond for nonpay- 
ment of a debt, for the ſtatute does 
not extend to it | ibid. 
32. Adminiſtration granted durante 
minoritate of an adminiſtrator ceaſes 
not till 21. But of an executor it 
ceaſes at 17 39 
33: Adminiſtration may be granted 
during the abſence of B. but the 
declaration muſt aver that B. is 
abſent 42 
34. The cauſe of action accrves to 
the adminiſtrator from the time of 
ad miniſtration granted 421 
35. For if A. receives the intereſt 
morey, and afterwards adminiſtra- 


tion is granted to B., B. has fix 


years from the adminiſtration grant- 
ed to bring his action contra of an 
executor wide 21) ibid, 


36. Yet if he conſents. to the. de- 


| fendant's retaining a chattel be- 
fore, he cannot have trover after 


ad miniltration granted, per 2 contra 


Holt 295 
37. If ſued as executor, he may 
plead he is adminiſtrator, and need 
not traverſe that he intermeddled 
before adminittration granted 298, 
317 

38. But where ſued as adminiſtrator, 
if he pieads he is executor, he 
muſt alſo traverſe the dying in- 
teſtate 297 
39. Where an adminiſtrator is charg- 
ed as aſſignee, the judgment is De 

| bonis prepriis © 309 
40. But where charged as adminiſtra- 
ror, though he might have been 
charged as aſſignee, it is only De 
bonts teflatoris | 316 


41. A judgment againſt him as exe- 


cutor may be pleaded in bar to 
anotter action brought againſt him 
as adminiſtrator 296 
42. On a writ of inquiry, after an 
interlocutory judgment revived by 
/ci. fa. on 8, 9 V. 3. the final 
judgment muſt be againſt the ad- 
miniſtrator and not the inteſtate 42 
43. Adminiſtrator under Jetters pa- 
tent cannot have ca/e for malici- 
ouſly hindering hi, by putting ia 
caveats, cc. 37 


684 44. Aa 


8 Lon — 8 T5 * 5 * — „ GE ons ECG, "Ls — Oo - D —_ \ 
ee e ee e UE I Ly 22 . hn £8 e eee —— 2 — 8 * J 2% 6. OO e F 
— >» = - 6 =_ —_ g b Warn ens We . 
— — — — = — 4 


. * OINY E_ Pai. a + ary ® \ A. zz. 
ESE, Fetal no vo po ln Ie eee 
1 —— g . 1 0 : - F 


„„ 41 =S . = _ = 
CAE oy — Hy... 
— rg b * ww - 


"* OOO @ 
— * 
ec e ICI, 


— 
* 
— 


- = = 
OR hp — 
n 


n 


42 * 


LT. | l _—_ py HEY = * = 
FF ˙¹ IAIN f -en = 
I Þ, anne 9 * _ _ FP Lib * * 
W hi ls Wr a nr Pre — en — : | 


D- 


wth» La; 46 
r . 


ooo e 
wk A 


o Dk. Z S 2 + IE — 
— pf 
A rr X = 


THE TABLE, 


44. An adminiſtrator impowers 4. 


to receive the inteſtate's debts, but 


a will appearing the adminiſtration 
is repealed ; che executor may have 
afſumpfit againſt A. as for money 
received to his uſe Page 27 


See alſo Executors, 


Admiralty. 


1. Mariners wages due by parol, are 
ſuable there, though the contract 


on land | 31 
2. Aliter if due by deed or ſpecial 
agreement ibid. 


3. The mate of a ſhip may ſue the 


maſter thereof there for his wages 


3 
4- But the maſter cannot ſue lis 
on his contract with the owners 
ibid. 
Mate becoming maſler during the 
evoyage allowed to ſue in the Admi- 
raliy for wages in the firſt capacity, 
and denied in the laſt, n. ibid, 
g. So where an executor of a maſter 
ſued there for the maſter's wages, 
a prohibition was granted ibid. 
6. For though ſuit there for mariners 
wages is allowed by mere indul- 
gence, yet it never was for the 
maſlers ibid. and 424. 
7. By their Jaw every contract with 


the maſter implies an hypotheca- 


tion of the ſhip | 
8. But not ſo by the common law 
without an expreſs agreement 16d, 
The maſler has a right to hypothe- 
cate for neceſſaries or repairs at ſca 
or in a foreign country; but perſons 


futplying the ſhip with nece//aries 


within the realm, or the maſter pay- 
ing for ſuch neceſſaries, have no lien, 
n. | ibid. 
9. And the maſter by their law may 
hypothecate the goods as well as 
the ſhip bid. 
10. And on ſuch hypothecation the 
maſter is ſuable there, but not the 
owners 
Either the maſter or owners may 
be ſued for repairs, unleſs there is a 
ſpecial contract. The Court of Ad- 
miralty has juriſdifien of an hy{0- 


* 


thecation under ſeal made beyond fea, 
n. E BSE 1 Page 3 
11. The ſtatute of limitations js 
plezdable there to a ſuit for ſea- 
men's wages | 4:4 
12. Where it has juriſdiction their 
ſentences bind, and common law 
courts muſt obſerve their deter- 
minations  _ ;- $2, 33 
pe Prize Court in the Aamiralty 
has excluſsve jurſſdiction of all queſ* 
tions relative 10 captures by ſea or 
land, n. | ibid. 
13. Though the Admiralty Court 
deny a copy of the 1tbe], yet no 
_ Prohibition till appearance. Con- 
tra of the Spiritual Court 553 
14 Prohibition cannot be granted to 
try the validity of their procefs for 
appearance, before libel or appear- 
ance 3 
15. But if their proceſs be in nature 
of an execution, probibition may 
be before appearance Sis 35 - 
16. In a ſuit there the principal died 
before ſentence, ans th: y proceed- 
ed on the ſtipulation ⸗gaipſt the 
ſuteties. Quære if a prohibition 
may be . 33 
17. See before, in Actions of the 
Ce. Caſe lies by the owner of a 
ſhip for arreſting her by admiralty- 
procels, Sc. 1 31 


See alio Maſter and Servant, poſt. 


HAdvow/on, vide ' Preſentation, and 
Duare Impedit. Nees 


Affidavits, vide Oaths, 


Age. 


1. The minority of an executor ceaſes 
at the age of 17. But of an ad- 
minilltator not till 21 — 40 

2. The age for making a will to 
diſpoſe of goods, chatiels, and 
perſonal eſtate, may be at 14 17d. 

3. But lands cannot be diſpoſed by 
will till the age of 21 44 

4. Vet if one be born 1 Feb. at ele- 
ven at night, he may make his 
will of lands at one in the morn- 

ing on ihe laſt of January in his 

755 | 21 year 
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21 year, becauſe the laſt day of his 


full age is then begun Page 44 


Agreement and Diſagreement. 


RE An agreement may be either by 


record or by deed, or by parol (vide 
Preſentation) 33 
2. A policy of inſurance altered by 
agreement after it was underwrit- 
ten, yet good 444 
3. And in ſome caſes a parol agree- 
ment may avoid a writing if made 
at the ſame time 445 


4. A goldſmith's note, or bill of ex- 


change, not to be taken as caſh, 
except to expreſsly agreed by the 
receiver 124, 442 
5, See what agreements are good on 
parol leaſes for tithes, Sc. 414, 
les 517 
See alſo Bargain and Sale of Goods. 


Aiders, vide Principal and Acceſſary. 


| A. le houſes , 


1. To forfeit 105. to the poor if they 
permit any inhabitant to ſit tip- 
pling above an hour 45 

2. Before 5, 6 Ed. 6. any perſon 

might keep an alehouſe /n, li- 

cence, being a lawtul means of 

WO: 12 ibid. 

3. But if diſorderly kept it was in- 

; dictable as a nuiſance, and by that 
ſtatute two juſtices {quor, unus) may 
ſuppreſs it ibid, 

4. And none are now to keep ale- 
houſes unleſs-licenſed and recogni- 
zance given ut ibid. ibid. 

5. Andif any does, he may be com- 
mitted for chree days, and bound 

with ſureties to appear at the ſeſ- 
„„ ibia. 


6. That ſtatute does not extend to 


Inns being for entertaining travel - 
lers, unleſs they degenerate to 
ale houſes | 45 

7. But one that keeps an unlicenſed 
alehouſe is not to be indicted, be- 

_ cauſe puniſhable by the ſtatute 

_ Otherwiſe 

8. See there the difference between 


ibid. 


ſuppreſſing a licenſed and unlicenC- 
ed alehonſe Page 45, 46 
9. The ſeſſions cannot fuppreſs an 
alehouſe licenſed by two jaſtices 
Ss | 470, 474 


Aliens and Denizens. 


1. Turks and Infidels are not perpetut 
inimici to us, Wc, and Juſtice 
Brook's opinion denied 46 

2, For though they differ from us in 

religion, that does not oblige us to 

be enemies to their perſons 1614. 

3. They are the creatures of God, 

of the ſame ſpecies with us, and it 
is a fin to hurt their perſons 161. 

4. If an alien enemy come hither /ub 
Salvo conductu, he may maintain an 
action | ; ibid. 

5. So may an alien amy that lives 
here under the king's protection, 
though a war afterwards happen 

between the two nations ibid. 


6. So an alien enemy that lives here 


in peace under protection, may ſue 

a bond, Tc, ibid. 
7. For ſuing is but a conſequential 
right of protection; aliter of one 
com morant beyond ſea ibid. 
8. Alfo, the feme covert of an alien 
enemy,fhe living here under protec- 
tion is chargeableas a ſeme ſole 116 


Allegiance, vide Laws. 
Amenas, vide Tender, &c. 


Amendment. 


1. While the declaration, Wc, is in 
paper, the Court may amend at 
pleaſure, becauſe not within the 
ſtatutes of amendments 47, 520 

2. But when it comes to be in parch- 
ment, the Court can mend no 
further than thoſe ſtatutes allow, 
for it is then a record ibid. 

3. Stat. 24 E. 3. c. 6. and 8 H. 6. 

c. 12, 13. are the only ſtatutes of 
amendments, the others are ſta. 
tutes of jeofails | 51 

4. Declaration, c. cannot be amend. 
ed an OR after eniry on the 
rol 


co 
5. But 
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5. But on a plea to the right, or in 
abatement, it may be reaſonable to 
amend Page 50 

6. Yet declaration againſt F. G. Knut. 
on a plea in abatement that he is 


Knut. and Bart, denied to be amend- 


ibid. 


ed}. po 
Vide ſeveral caſes contra, n. ibid. 


7. A judgment entered on the plea- 


roll was amended by the paper 


book ſigned by the Maſter ibid. and 


2 | * $1 
$. Variance between the writ of er- 
ror and the record refuſed amend- 


ment, though the curſitor's note 


was right 49 


9. For a writ of error is a commiſſion 


to the judges, and the Court can- 
not amend their own e N 
: ibid. 


10. At common law no difference as 
to amendments between civil and 


criminal caſes; contra per flat. 47, 


11. A writof covenant for a fine, be- 
ing an original, is not amendable 
by common law or ſtatute 52, 53 


12. No difference guoad hoc between 
Actions amicable and adverſary, 


and 5 Co. 45. Gage's caſe denied 5 3 


13. Variance between the ſcire fa. 


and the judgment not amendable, 


Oe. wide bis 36 


24. Where the 1% privs roll may be 
amended by the plea-roll, and 
where not 58, 49 

15. Venire ret. 23 Octob. Diftringas 
teſted 24, a diſcontinuance, and 
not amendable 


| 51 
16. Ia the d/fringas the day of 11 


prius was appointed after the day 
in bank, and after verdict held not 


amendable by the plea roll; be - 


cauſe the judges authority was con- 
fined to that day vide note) 48, 49 


x7. Ejectment againſt ſeven, all join 


in the common rule, and the iſſue 
was right in the plea-roll, Se. But 
the zi prius roll was againſt five 
only, and after verdict pro guer. 


this amended by adding the two 
8 


others 


48 
18. A demiſe in ejectment laid 1697 


for 96, not amendable after verdict, 


22. A plea to indictment 


| becauſe it would be another title 

| Page 48 

19. A verdict either general or ſpe- 
cial may be amended by the elerk 
of aſſizes notes in civil caſes, but 
not in criminal 47. 83 
20. A ſpecial verdict has been amend- 
ed by the notes of the counſel in 
the cauſe, and that after error 
brought 3 
21. An information may be amended 
after plea pleaded, and per Holt af- 
ter the record ſealed up 5 47 

of murder 

amended, after replication and be- 
fore entry on the roll 1bid. 
23. An information of forgery a- 
mended in ten places (not material) 
without colts or imparlance 50 
24. If a record in B. R. be amended 
by the record in C. B. the coſts (if 
any) muſt be given below 49 
25. A diftringas with a blank for 4 
biti, i. e. the cauſe of action, a- 
mended after verdict, as no di 
tringas 454 
26. For, want of a diſtringas or no 


. diſtringas is aided by verdict ; con- 


tra of an ill diftringas  2bid. 
27. 1f the plaintiff moves to amend 
his declaration the ſame term the 
defendant's plea comes in, he need 
not give new rules to plead 5 20 
28. Aſter a plea to iſſue or demurrer 
joined, while in paper only, the 
party may amend his plea, or waive 
his demurrer | ibid. 
29. See an appeal amended by ſtrik- 
ing out of the count fer attornatum 
Jun | 64 
30. After jodgment by default, and 
error brought, the declaration was 
amended by the warrant of aztorr. 
on the top of the roll 88 


Amerciaments, V. Fines & 54. 
Amicus Curie. Vide 78, 447, 448. 


Ancient Demeſne. 


1. Tenants in ancient demeine are 
free as to their perſons, but not 
their eſtates: + 9 
2. The privileges ariſe from the con- 
ſtitution 
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ſtitution and nature of the thing 
coeval with the government itſelf 
| Page 57 
3. They are ſuppoſed to commence 
| by at of parliament ; for they can- 
not now be created by grant ib:g. 
4. When triable by the record of 
Dome/day-Book, and when by the 
country ibid. 


5. Ancient demeſne is land un- 


der the title of terra regis in that 
book, and none other ibid. 
6. Ancient demeſne lands held of a 
manor in ancient demeſne, are only 
impleadable in the lord's court 
there = | 
7. But where parcel of the manor 
only is ancient demeſne, there the 


particular lands may be impleaded 
4 #bid 


in the king's court ibid. 
Ancient demeſne can only be pleaded 
upon a full affidavit. * It is not a 
good plea if the leffor of the plaintiff 
only claims a term, n. ibid. 
8. By a recovery at common law, an- 


cient demeſne becomes frank free, 


until reverſed | 57 
9 Deceit lies for levying a fine of 
ancient demeſne lands 210 


Annuity and Penſion. 


1. The king cannot grant an annuity 
to charge his perſon, for his perſon 
1s not chargeable therewith, though 


a ſubject is 58 
12. What is ſufficient certainty in a 
60 


2. But he may grant it out of his ex- 
ciſe or other branch of his revenue, 
which ſhall be charged therewith 

| | ibid. 

3. A penſion out of an appropriation, 
though by preſcription, is ſuable in 
the Spiritual Court 58 


o 


| 4+ For it could not begin but by the 


grant and inſtitution of ſpiritual 
perſons | ibid. 


5. And whether granted by the bi- 


. ſhop's ordinance, or by his con- 
currence with the patron, the 
church itſelf is charged ibid, 


6. Yet ſuch annuity, Sc. cannot be 


_ - releaſed to the ordinary, becauſe it 


is temporal | F 098: -. 


Appeal. 

1. The plaintiff in appeal of murder, 
Se. muſt count in perſon, and cag- 
not by attorney Page 62, 64 

2. And if he be not preſent, he may 
be demanded and nonſuited 1614. 

3. Vet ſuch nonſuit is not peremp- 
tory, becauſe before appearance 

he ibid. 

4. An appeal is to be arraigned in 

French; but the roll delivered in 

1s to be in Latin ibid and 61 


5. But though ic muſt be commenced 


in perſon, it may be proſecuted by 
attorney, unleſs where wager of 
battail lies | 62 
6. And as the plaintiff cannot count, 
neither can the defendant therein 
appear or plead by attorney 9 
7. Nul tiel pariſh is a good plea there- 
in, but not pleadable by ——_ 

| ibid, 


8. The pariſh may be named and not 


the vill; for a pariſh is not intend- 


ed to contain more than one vill 


(2.) ibid. 

. Erroneous proceſs therein is aided 
by the defendant's appearance and 
pleading to iſſue ibid. 
10. Aliter where he challenges the 
defect by demurring in abatement, 

| ibid. 


Co 
11. And ſee No. 1. i6. That an ad- 


journment after a void plea receiy- 


ed diſcontinues the appeal #bid. 


count on an appeal 
13. On an appeal of murder the party 


may be bailed by B. R. though 


convicted of manſlaughter 61, 62 
14. And on ſuch conviction may be 
allowed his clergy, but ſhall not be 
diſcharged thereupon 61 
15. For his recognizance is to ſtand 
till he has diſcharged the appeal by 
ſci. fa. againſt the appellant ibid. 
16. And ſee there the proceeding on 


ſuch ci. fa. and the arraigning of 


the appeal thereon de nowos ibid, 
17. Though the appeal was put fine 
die, yet no diſcontinuance, for the 
_ certiorari continues It = 
18. Said, an appeal either by writ or 


bill, is always arraigned on the 


- plea 
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plea fide, unleſs it comes in by 


certiorari, and then on the crown- 
a: Page 62 


19. The recognizance for bail in ap- 


peal may be either to the king, or 
appellant, but beſt to the kiog G1 
20. See the manner of pleading the 
former conviction, c. on arraign- 
ing the appeal de novo ibid. 
21. And that a conviction of man- 
laughter is a good bar therein, 
though clergy not had by default of 
the Court ä 63 
22. In a writ of appeal, want of fif- 
teen days inter the teſte ret. cured 

by pleading in chief _ ibid, 
23. See the caſe of an infant ſuing 
an appeal by guardian, and the 
under-ſheriff committed and fined 
for delivering the writ to him 176, 

| 177 


Appearance. 


1. Formerly, though a writ was not 
returned, yet the defendant might 
appear at the day, either to ſave a 


penalty or his inheritance 64 


2. A nonſuit before appearance is 
not peremptory in appeal, Qc. ibid. 


Hppendant, vide Incident. 


| 2 Apportionment and Diviſion, 


1. Where A. by contract ſubjects him- 
ſelf to one action only, it cannot 
be divided ſo far as to ſubject him 
to two | wg 65 

2. Ergo indorſee of part of a ſum in 
a bill of exchange cannot have ac- 
tion for that part /n, ſhewing the 

other part to be ſatisfhed ibid. 
3. So where the contract is at firſt 
entire, it cannot afterwards be di- 
vided in an action ibid, 
4. As where the contract is to pay 100/. 
per annum for his ſervice, action 
lies not for three quarters bid. 


5. So of a leaſe for years at 20/7. per 


ann. it lies not for any leſs term 
than a year ibid. 
6. And ſo of other contracts for an- 
nuities, wages, debts, &c. the con- 
tract cannot be apportioned 764, 
7. But if in a leaſe the babendum be 


for years, yet the rent may be ap- 
portioned according to the redden- 
dum Page 141 


Apprentices. 2 


1. An apprentice cannot be bound 
nor diſcharged without deed 68 
2. He is not aſſignable over (except 
by the cuſtom of London to one of 
the ſame trade) +7.:+4 0; 68 
3. Nor 1s the maſter's executor bound 
to provide for an apprentice in 
hofbandry, on 5 El. | 
4. Yet the executor is liable in cove- 
nant, if he does not inſtru@ an ap- 
prentice or find him another maſ- 


ter | 66, 68 


5. Whatever the apprentice gains 
belongs to a maſter, and he may 
have an action for it 68 

6. A covenant between the maſter 
and a third perſon, the ſervant be- 
ing no party, makes no apprentice- 

« FH e 479 

7. Service as apprentice beyond 
ſea, qualifies one to uſe a trade in 
England within 5 El, wide bis 67 

8. And following a trade for ſeven 
years is ſufficient without any bind. 
ing, &c. and 5 El. a hard law 613 

And note. | 5 


9. Juſtices may compel a maſter to 


take an apprentice, Fc, 67 
10. Juſtices may diſcharge an ap- 
prentice, and alſo order a reſtitu- 
tion of the money given with him 

| ibid. and 490 

11. So the Seſſions may diſcharge 
him by original order there, and 
order the money to be returned 
OE | 68, 491 

12. An apprentice may gain a ſettle- 
ment (though the maſter has none) 
as a hired ſervant, by 14 Car. 2. 


13. An order by four juſtices for dit. 
charging an apprentice, Sc. good, 
though the maſter does not appear 

| | 0 

14. But their power to 3 
prentices extends only to ſuch trades 
as are named in the ſtatute 471, 


| i 490 
15. And the order of diſcharge 8 
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- bs -under the hands and ſeals of 


four juſtices of peace Page 470 


16. But in certiorari to remove ſuch 


order the very diſcharge need not 
be returned, but only the ſubſtance 
thereof 470 


See alſo Indifments, Orders, and 


Seffions. 


Arbitraments. 


1. Where an award creates a new 
duty, the old is extinguiſhed 69 
2. But if it only ordains a releaſe to 


_ diſcharge the old duty, it is other- 


D ibid. 
3. An award may be good though no 
time appointed for performance, 


per Holt, for the law ſupplies the 


time | ibid. 
4. For whether it be to be on requeſt 
or tender, or not, tbe- law ſays it 
ſhall be in convenient time 76:0. 
5. An award that the party or his 
_. executors ſhall releaſe, &c. is good, 


for either may be uſed for nonper- 


formance 5 151d. 
6. An award that a ſuit in Chancery 
ſhall be diſmiſſed, is good 5 
7. An award that all ſuits ſhall ceaſe, 
is good and final; but an award to 
be nonſuit is not ihe 76 


8. An award may be good in part 


and void in part 74, 83 


9. As an award to make peneral re- 


leaſes of all demands to the time 
of the award is good for ſo much 


as goes to the time of the ſubmil- 


fion, and void for the reſidue 74 
10. An award to pay the coſts of ſuch 
. ſuit is uncertain, contra if to pay 


ſuch coſts as the maſter ſhall tax 75 


Award to pay caſis means coſts to 
be taxed by the maſter. n. wid, 
11. An award that A. ſhall beg Z.'s 
pardon in ſuch manner and place 


as B. ſhall appoint, is void 7; on 


12. Quære if an award of money to 
de paid to a third perſon be good, 
' unleſs it appear tO be for the bene 
t of one of the parties 74 
13. An award of a collateral thing 


in ſatisfaction, held a good plea 


without ſhewing performance 76 
14. Money paid on a void award may 


* 
- 


be pleaded or taken as accord with 
ſatisfaction Page 71 
15. An award pleaded as made de © 
Juper fremiſſis, is not enough, un- 
leſs it appear to be ſo in /e 70 
16. Qtære if an award unperformed, 
though it gives a new duty, can be 


2 good plea after time of perform- 


ance elapſed 69 

17. A parol award may be pleaded, 
ready to be delivered, Oc. 

18, If an award be pleaded without 
date, it muſt be computed from 
the delivery _ | 76 

19. A ſubmifſion by A. attorney for 

B. concerning accounts inter B. 
and C. good to bind A. but not B. 


70 
An award, if final, is ſufficiently 


mutual, n. ibid. 


20, A ſubmiſſion to an award made 
a a rule of Court, though the con- 
ſent was only conditional 72 
21. An award made under a rule of 
Court is ua part of the rule 71 
22. And on breach of ſuch award, 
the party may proceed both by ac- 
tion and attachment at the ſame 
time | „8 


| 73» 93 
The attachment will be diſcharged 


if the party is in execution on the 
action; and will not be granted if 
an action has been previouſly brought, 
or there is contrariety of evidence, 
Dems ibid. 
23. Service of a /ubpena held a breach 
of a rule of reference made at a1, 
prius, and attachment granted, vide 
Attachment _© 73 
24. Wnat a good cauſe to ſet aſide 
an award made by rule of Court, 
and what not 2 
And wide note ibid. 
25. Appointment of an umpire by 
arbitracors before the time expires 
for making their award is void 70 
The arbitrators may appoint the 
umpire before they do any other att. 
If the umpire refuſes, they may ap- 
point another, n. | ibid, 
20, Vet ſee where an arfirage may 
be made before ſuch time is ex- 
pited, or not | . 
27. In what caſes ſuch appointment 
of an umpire is revocable, or not 70 

= be i 28. On 
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28. On a reference to three foremen 


of the jury the regularity of their 
proceedings examined into Page 73, 
29. In debt on bond to perform an 
award, omiſſion in the republica- 
tion of a void part of the award, 


is no variance; aliter if not void 72 


Awards conſtrued leſs ſtrictly than 
Formerly, n. ibid, 


See alſo Attachment. 


Arreſt of Judgment. 


1. There are two ſorts of matter for 
which judgment may be arreſted, 
wiz. intrinſic and extrinſic 77 

2. Intrinfic, when ſome matter ap- 

| pears on the record itſelf which 
renders the judgment erroneous 76. 

3- Extrinſic, when ſome foreign mat- 
ter is ſuggeſted, which renders the 
writ not only abateable but abated 

FT ibid. 

4. The difference between the old 

method of pleading and moving in 
arreſt, Qc. | | T7, 78 

5. And ſee No. 4. The method at 
this day of moving in arreſt, Cc. 
| 78 

6. The party has commonly four days 
after the peſfea brought in to move 
in arreſt 55 77 

7. But if the d:/ringas be returnable 
within term, ſo that there are not 


_ four days between the trial and the 


end of the term, judgment may be 
entered, if not arreſted that term 
ibid. 

8. After a capiatar pro fine iſſued, no 
arreſt of judgment 78 
Motion in arreſt 75 judgment on 

the crown fide may be made at any 
time before ſentence, n. ibid. 
9. Judgmentarreſted becauſe more da- 


mages recovered than there ought 
663 


10. See the entry of an arreſt of judg- 


ment on a prohibition, where a 
verdict was for the plainuff 65 5 
11. On motion in arreſt and rule to 


ſtay judgment guou/gue, c. and 


_ afterwards the Court being divided 
no judgment could be had 17 


12. In aſſump, after verdict, judg. 
ment arreſted becauſe nudum pactum 
| 1 Page 364 

13. See a judgment arreſted becauſe 
more damages given than there 


ought „ 
See alſo Juagments, Trials, and 
 PVerdidls. 
Arreſt of the Body: 


1. Arreſt on Sunday is void, and the 
party may have falſe impriſonment 
hf 8 
In what eaſes a perſon may or 55 
be arreſted on a Sunday, n. ibid, 
2, No arreſt can be without aQually 
touching the body 42 79 


3. But if the bailiff be prevented 


from touching, by the party's offer- 
ing to ſtrike wich a weapon, it is 
an aſſault „. 
The arreft is ſufficiently made if 
the party ſubmits without being 
touched. The bailiff need not be the 
hand that arreſts, but it muſt be 
done by his authority, n, ibid, 
4. And if the bailiff once touch him 
in the arreſt, he may purſue and 
break open the houſe to take him 
ibid. 


5. Or he may have an attachment, 


or return a reſcue againſt him 7814. 
6, Where there are two ſheriffs the 
arreſt or neglect of one is the arreſt 
or neglect of both 152 


See alſo Eſcape, and 274 
Aault, vide Treſpa/s and Arreſt 4. 
Aſgemblies unlawful, vide Riots, &c. 


Ati. 


1. If A. takes a bond for another in 
truſt, and dies, this is not aſſets in 
the hand of A.'s executors 79 

2. So if the obligee aſſigns over a 
bond, and covenants not to revoke, 
and dies, this is not aſſerts in the 
hands of the obligee's executor ib. 

3. If the executor of leſſee for years 
enter, c. no part of the profits but 
what is above the rent is aſſets 

ibid. 
4. For 


THE TABLE. 


4. For the rent is received by the : 


| executor as tertenant, and as ap- 
propriated to the uſe of the leſſor 

Page 79 
8g. 2uere the diſtinction between le- 
gal and equitable aſſets, and how 


either are liable ; 507 


6. And how far lands are liable to 
pay debts as aſſets 80 


7. Outlawry upon meſne proceſs does 


not make the debt a lien upon the 


land | ibid. © 
9. And bringing debt upon a judg- 
meint is no waiver of the lien creat- 


ed by the judgment ibid. 
g. Where a debtor pays the teſtator's 


debt to A. with conſent of execu - 
tor, it is aſſets; aliter if without 


conſent | 207 
10. Unleſs, the executor brings action, 
and recovers, and then it is aſſets 
even before execution ibid. 


See alſo Executors and Legacies. 


1. Where the leflor himſelf cannot 


maintain covenant, Sc. his aſſignee 
' ſhall not | 81 


2. Ergo the aſſignee of a covenant 


cannot ſue in England for rent re- 
ſerved on lands in Ireland, though 


payable in London 80, 81 
3. The aſſignee of a reverſion, though | 


by fine, cannot have covenant for 
the rent, &c. without attornment, 

. A ? 82 

4. But ſee now the ſtatute 4, 5 Ann, 
c. 16, for amendment of the law 
in this particular | ibid, 
5. Leflee aſſigns to A. A. aſſigns 10 


B. ſans notice to the leſſor, yet leſ- 


ſor cannot have covenant agaiuſt 
A. for arrears incurred after the 
aſhgnment of A. 2. 82 
A mortgagee who has not entered, 
is not liabie to be ſued as aſſignee. 
The afſienee is diſcharged by aſjign- 


ing to an inſolvent perſon -unle/s per 


fraudem, 2. ibid. 
6. And Kighly's Caſe in 1 Sid. 338. 
: Raym. 162. 2 Keb. 260. denied ibid. 
7. But admitted he may have cove- 
nant againſt 4. for rent due before 


aſſigument | 338 


See alſo Covenant. 


Are. 
1. The writ in afſize may be return- 
able at any common day, or return 
gay; alſo the aflize may be ad- 
Jjourned | Page 82 


2. The aflize is to be arraigned in 


French, but cannot be proceeded 
in before the recognitors appear 

| ibid. 

3. The defendant nonſuited becauſe 
not ready to count iaſfanter on the 
tenant's demand „ 
4. But ſuch nonſait not peremptory ; 
for the demandant may have a new 
aſſize ibid. 
5. If the defendant in aſſize plead in 


abatement, he muſt plead over in 


bar at the ſame time 3 
6. No imparlance allowed therein 


without a good cauſe, for it is fe/- 


 tinum remedium ibid, 
7- And where ſeveral are defendants 
it ſhall be taken by default againft 
ſuch of chem as do not appear the 
fen day: e ibid, 


Aſumpſits, vide ante in Adions on the 
Caſe, &c., and Breach, &c. poſt. 


Attachment, 


1. In caſes of awards, though not le- 


gally good, attachment lies for non- 
performance | 83 


The manner of obtaining an at- 


tachment, n. ibid. 
2. Aliter if impoſſible, but the party 
is excuſed only as to that part 
| which is impoſſible 74, 83 
3. It lies not for not performing an 
award (though made on a rule of 


Court) without a perſonal de- 


mand 83 
4. On award of three foremen 


___ (though verdict given for ſecurity) 


attachment for the breach 73, 84 
5. For contemptuous words of the 
Court, attachment without a rule 


to ſhew cauſe | 84 
Qu. When the contempt is only 
ſworn to by one witneſs ibid. 


6. When one is taken on attachment 


for ſuch contempt, c., he enters 
into recognizance to anſwer inter- 
rogatories lid. 
He cannot confe/s the contempt 

8 | <yithout 
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THE TABL. E. 


2. That ſtatute may be pleaded to 
debt and indebit. aſſump., unleſs a 
ſpecial promiſe laid, but then not, 


«vithout anſwering interrogatories, 
except in caje of a reſcue or contempt 

i face of the Court, n. Page $4. 
7. Od rule to put off trial on pay- 
ment of colts, no attachment for 
non-p⸗yment 83 
8. Attachment for a reſcue is never 
granted upon affidavits only; but 
3t mult be returned on the writ 536 
9. See an attachment againſt a jugge 
of a corporation court, and what a 
ccntempt is 5 201 


See alſo Sheriff and page 260 


Attainder. 


r. Attainder of high treaſon by com. 
miſſion on 28 H. 8. c. 15. works 
corruption of blood 85 
2. But not attainder of piracy, or 
treaſon, Cc., before the conttable 
and marſhal, or admiral ibid. 
3- Ove attaidted for counterfeiting 
the coin on 8, 9 . 3. ſorfeits 
lands, but corruption of bluod is 
ſaved | ibid, 
4. So that the forfeiture and the cor- 
ruption are diſtin parts of the pe- 
nalty, and one may be, and the 
other vot. ibid. 
5. In attainders of felony the for- 
feiture to the lord is only by way 
of eſcheat pro deſecdu tenentis ibid. 
6. And the not deicending 1s but the 


conſequence or eſfect of ſuch inca- 


pacity | ibid. 
7. But in treaſon the lands come to 
the crown as an immed/ats forfeit - 
are, and not as an eſcheat 
8. An executor may bring error to 
reverie the attainder of the teſtator 
: 2 95 
See allo Treaſon. 


Attorney and Solicitor, 


1. The flat. 4 Far. 1. c. 7. extends 


only to attornies of the courts at 
Meſtminſter, and not to attornies of 
inferior courts 86 
An attorney muſ? deliver his bill 

a month before the commencement © 
the action. The items of the bill 
cannot be enamined en an enquiry or 
at niſi prius, 2. ibid. 


— 
- af 


h 9 
8. Where writings come to his hands 
as an attorney, the Court will on 


ibid. 


nor to an nul comp. Page 86 
3. En attcrney is not compellable to 
appear for aby one, unleſs he takes 
bis fee or backs the warrant 87 
4. Where an attorney appears for 
any, the Court will not queſtion 
his authority, but leaves the party 
to his action E465 
5. Nor ſhall a judgment be ſet aſide 
for that he appeared without war- 
rant, if he be ſufficient; contra, if 
inſufficient 88 
6. And his conſent to accept an iſſue, 
Sc. after judgment figned, binds 
the client, though contrary to his 
expreſs order 86 
7. Where an attorney's bill on action 
brought by his executor ſhall be 
referred to the maſter or not, vide 
8 


motion make a rule to redeliver 
them 1 
9. But where they come to his hands 
in any other manner, the party muſt 
reſort to his action ibid. 
10. A warrant of attorney for the 
plaintiff in the principal action 
cannot extend to the ſuit againſt 
the bail, but there muſt be a new 
warrant _ _ 8g 
11. A judgment by confeſſion upon a 
warrant of attorney may be entered 
in the vacation as of the term pre- 
cedent, thovgh the defendant died 
in the vacation 3+ $7 
12. Bu: a pofft terminum roll cannot be 
filed without leave of the Court 
| | ibid, 
13. A memorandum was amended by 
the warrant of attorney on the ſame 
roll 88 
14. Till a warrant be filed or entered 
it is not a matter of record, but one 
may appoint an attorney in court 
upon record ibid. 
15. See the ancient practice of enter- 
ing warrants of attorney on a diſ- 
tin& roll, and when altered ibid. 


16. A remittit dampna may be by at- 


torney, but a re/raxit muſt be in 
' propria perſona | 89 
| 17. An 


1 


CHE TABLE. 


17. An attorney defendant may have 


the venue changed from any other 
county to Middleſex (wide Barrifter) 

* | Page 668 
18. See an attorney fined 515 


See alſo Abatement, Privilege, 


Keulen of Court, &c. 


Attorument. 


1. Leſſor makes a ſecond leaſe, and 


before the firſt expires levies a fine. 


Attornment by the firſt leſſee co the 


conuſee is ſufficient 90 
2. In pleading a feoffment of a ma- 
nor, it is not neceſſary to ſhew the 
attornment of the tenants 91 
3. Attornment is pleadable without a 
venue, but triable only where the 
land lies oh ibid. 
4. Upon iſſue non conceſſit, attorn- 
ment need not be given in evidence 

7 

1 | 9 

5. Aſſignee of à reverſion though 
granted by fine, could not have ac- 
tion for tent without attornment 82 
6. But this now remedied by the ſta- 
tute 4 & 5 Ann. c. 16. for amend- 
mentof the law | ibid. 


Y Audita Querela. 


1. This in itſelf is no u erſedeat, and 
therefore execution may be taken 
forth, unleſs a /uper/edeas be actu- 
ally ſued 92 
2. Aud if the audita querela be found- 
ed on a deed, that muſt be proved 
in court before a /zþer/edeas ſhall be 
granted ibid, 


3. If an audita guerela be founded on 


a record, or the party be in cuſto- 


dy, the proceſs upon it is a /cz, fa. 

ibid. 
4. But if grounded on a matter of 
fact, or the party not in cuſtody, 


the proceſs is a wenire and diftreſs 
infinite ibid. 


5. Where the party is in execution, 


be may either have a /i. fa. or ve- 


nire ibid, 


6, Where two nichilsarereturned, the 

Court will relieve on motion with- 
out an audita querela 93 

7. 4. on judgment againſt him ren- 


ders himſelf, but never gives no- 


tice to the plaintiff, nor gets the 


-bail diſcharged, and the plaintiff 
on ei. fa. gets judgment apain it 
the bail, the Court would not re- 
lieve them on 'motion, but put 
them to their audita guerela Page 101 
8. One taken in execution on an au- 
dita guerela may be bailed 105 


See alſo page 264 
| * 


I. Where promiſes are mutual, per- 
formance or tender, &c. muſt be 
averred | 112, 172 

2. So where one thing is to be done 


as the conſideration of the other in 


contracts, Cc. 113, 171 
3. Where and in what caſes conſider- 
ations in aſ/amf/its mult be averred, 
vide 23, 24, 25, 29 


o 4. Where the replication muſt con- 


_ clude to the country, and where 
with an averment 2 


5. Where joint-tenancy is pleaded in 


abatement, the life of the other 
joint tenant not named muſt be 
averred 85 | 32 
6. On adminiftration granted to 4. 
during the abſence of B., the narr. 
muſt aver that B. is abſent - 42 
7. Where an award is pleaded to be 
made before the day, ready to be 
delivered need not be averred 69 
8. A parol award may be pleaded 
with averment of ready to be deli- 


wered, &c. | | 75 
9. Where uſes may be averred by pa- 
rol or not, vide 676 


10. No averment can be admitted of 
a truſt to ſuperſtitious uſes by the 
ſtatute of frauds | 1 
11. Any matter out of a deed that al- 
ters the caſe cannot be averred 197 
12. Nor is any averment to be re- 
ceived againlt the expreſs words of 
a deed or will e 


13. Where a matter is averred to be 
within the juriſdiction, the defend- 


ant muſt plead to the juriſdiction, 
or elſe is eſtopped 202 
14. See of averments in indictments 
on 5 Eliz, that it was a trade at 
the time of the act 611 
1. * 15. Where 
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15, Where uſes may be averred, wide 
Page 676, 678 


See alſo Declarations, Eftoppel, and 


Pleadings. 
 Avowry, vid e Replivin. 


Authority. 


1. It is eſſential to a deputy to have 
the ſame power with his principal 
; 95 
2. And a covenant or condition to 
reſtrain ſuch power 1s void 96 
3. And he may do all acts that his 
principal could, except mos a 
deputy ibid. 
4. But though he cannot make a de- 


puty as to his whole power, yet he 


may impower him to do particular 
acts 5 ibid. 
5. As a deputy-ſte ward of a court- 
baron may impower another to 


hold a court, take ſurrenders, & c. 


96, 97 
6. And ſuch under-deputy may either 


act in his own name, or elſe, recit- 
ing his authority, act in the name 
of the deputy or principal 97 
7, Except an under-ſheriff, who muſt 
act in the high ſheriff's name, be- 
cauſe the writs are ſo directed, 5 
ibid. 
8. The acts of a ſteward de facto are 
ſufficient among tenants of a ma- 
nor ibid, 
9. Authority given by letter of attor- 
ney may be either general or . 
cial zbid, 
10. And though particular authori- 
ties cannot be varied from in mat- 
ter of ſubſtance ibid. and 658 
11. Vet if only a variance in circum- 
lance it may be good | 
12. Principal officer anſwerable both 
to himſelf and deputy 18, 19 
13. Yet the deputy is alſo chargeable 
as a wrorg- deer ibid, 
14. Where an authority is given to 
juſtices of peace it muſt be. exactly 
purſued | | 
15. See other kinds of authorities 


363, 419, 442, 454, 407, Ce, 


See alſo Porwver, 


Axward, vide Arbitrement. 


>; 
Bail in Civil Caſes. 


1. SEE the rules of practice about 


putting in bail and excepting 
thereto | 0 
2. In debt on bond, though the de- 
fendant ſays it was uſurious, or per 
dureſs, it ſhall not excuſe from ſpe- 
cial bail 00 
3. Special bail in indebit. aſſump., ſo 
for money won at play, per Holt 
contra 2 8 ibid. 
4. But not in debt on bond to per- 
form covenants, yet with reſpect to 
the breaches and the damage there- 
by (the meaſure of which ſhall be 
taken from the plaintiff's oath) it 
may ibid. 
5. In B. R., if the ſum recovered ex- 
ceed the ſum in the ac etiam bBillæ, 
the bail is not liable 102 
To what extent bail are liable, n. 
| ibid. 
6. On removal by babeas corpus ſpe- 
_ cial bail muſt be given in here, ex- 
cept in caſes of executors 98, 
; 101, 102 
7. But on ſuch removal the Court 
will examine the cauſe of action, 
and take bail accordingly ibid. 
8. And on removal out of an inferior 
court, the plaintiff is bound to ac- 
cept the bail below, except in Lon- 
don . | 97 
9. For the ſufficiency of bail in London 
1s at the peril of the clerk who is 
_ reſponſible, and the plaintiff can- 
not except there id. 
10. Vet in debt againſt executor on 
a judgment ſuggeſting a devaſta- 
wit, he ſhall give bail; for there 
the action is in the debet & detinet 


11. And on removal by habeas 3 
where ſpecial bail was below, he 
ſhall give bail to appear within two 
tzrms, but not to pay the condem- 

nation i. 

12. On error in parliament of a judg- 

ment affirmed in B. R. new bail is 
required | 

13. For the firſt bail does not extend 
to colts aſſeſſed in the Houle of 

| Lords, 


Lords, therefore: a new recogniz- 
ance 18 to be 
14. One charged in cuſtody of the 
ſheriffs of Z, was diſcharged on 
common bail for want of proceed- 
ing in two terms, by 4, 5 M 3. 


15. In an action on a replevin-bond 
common bail ſhall be admitted 99 
16. The merits of the caſe not to be 
examined into upon bailing (via? 
F 
There is a difference between the 
King's Bench and Common Pleas in 
this reſpect, n. ib. Qu. tamen, & 
vide Cooke v. Bobree, H. Bl. 10. 
17. If the ſheriff takes inſufficient 
bail for appearance, and the plain- 
tiff refuſe it, he is liable to an ac- 
tion, and may be alſo amerced gg 
18. The ſheriff may take bail-bond 


on attachment for contempt, but 
the proſecutor may refuſe to accept | 


it . 608 
19. But if in either caſe the plaintiff 


take an aſſignment of the bail- bond 
(though inſufficient) the Court will 


not amerce 0 
20. A. recovers in three actions where 
were three bails, the defendant 

rendered himſelf, and one of the 

bails entered an exoneratur on the 


bail-piece; this does not diſcharge 


the reſt till exoneratur entered for 
them alſo _ | 98 
How to obtain an exoneratur, n. 
ibid. 

21. So A. on judgment againſt him 
renders himſelf, but wo the 
plaintiff no notice, ner diſcharges 
the bail-piece; and the plaintiff on 
ci. fa. gets judgment againſt the 
bail, and the- Court would not re- 
lieve becauſe no exonerater entered 

| | | - JOr 
22, Though a render before return 
of the latitat is not pleadable to an 
action on a recognizance of bail 28¹4. 

Il hin what time principal may 

be rendered to diſcharge the bail. 
Suing on recognizance in à different 


court will not reſtrain the time, n. 
ibid. 


23. Yet the Court ex officio allowed it 


on the /a!itar, as well as ona ci. fa., 


Page 97 


98, 99 


99, 100 


and denied the caſe of Miles and 

Bateman, 3 Keb. Page 101 
24. And note, render in diſcharge 
of bail in an action will not diſ- 
charge the bail on an indiAment 
| | 108 


Bail in Criminal Caſes. 

1. One committed for treaſon or fe- 
lony is to enter his prayer on the 
habeas corpus act, to be tried the 
firſt week of the term or day of ſeſ- 

| fions after his commitment 103 

2. But if an act ſuſpends the power 
of bailing for a time, there heneed 
not enter his prayer till the firſt 
week in term or day of ſeſſions af- 

ter the expiration of ſuch act 103 

3. Yet Lord Ayleſbury was bailed- 

though no prayer entered in time, 
| becauſe long impriſoned, trial de- 
layed, and life in danger 104 

4. One committed for aiding an 

_ * eſcape of D. committed for trea- 
ſon, was bailed for default of pro- 
ſecution ; "#04 

5. One indicted of murder ought not 
to be bailed upon affidavits of the 
evidence | 104. 

6. But one found guilty of murder 
by the coroner's inqueſt only is 
bailable, contra if indicted 17d. 

7. One indicted of murder, and found 
guilty of manſlaughter, not bail- 
able before clergy had 103 

8, Yer Lie. who was indicted of 
murder and found guilty of man- 
ſlaughter, was bailed before clergy 

had | tbid. 

9. So in appeal of murder and found. 
guilty of manſlaughter, one was 
bailed before clergy, 2. 61, 62 

10, M. committed for torging in- 
doriements on bank-bills, bailed, 
on a habeas corpus, becaule only a - 

great miſdemeanor _ 104 

11. But upon error of a conviction 
for a forcible detainer, the defend- 
ant was refuſed to be bailed 1c6 

12. Becauſe in execution for the fige, 
i. e. 100 15 though the long vaca- 

tion coming on e 


13. Vet one taken on excom. cap. is 
hailable, while the ver. of the Ha- 
Hh 2 


beas 
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 beas corpus is under confideration 

a 7 Page 105; 
14. See there the manner of entry of 
ſuch bail, and condition of the re- 
cognizance ibid. 
15. But bailing during conſideration, 
(as 13.) is diſcretionary, and the 
covrt will refaſe it if he pleads a 


Falſe plea % 106 


| Bailiff, 


1. A corporation aggregate may ap- 


point a bailiff to dittrain without 
- deed ; 2; 6008" 
2. In replevin, if the defendant 
makes conuſance, or juſtifies a 
bailiff to J. S. a traverſe of the 
command of F. S. is ſuſicient 107 
3. So in treſpats for taking cattle or 
goods, for in thoſe caſes, though 
J. S. may have a right to take tne 
. cattle, Cc, yet a ſtranger cannot 
juſtify the taking but by his com- 
mand, Ce. | ibid. 
4+ But aber in treſpaſs guare clauſum 
| fregit ; for there, though the de- 
- fendant juſtifies as bailiff, or by 
command of F. S. the plaintif 
mall not traverſe the command, be- 
- cauſe it would admit the truth of 
all the reſt of the plea © sd. 


& 


5. In treſpaſs on a. juſtification as 


bailiff to à court leet for levying 
an amercement, ſome eftreat of the 
court or warrant of the ſteward 
- muſt be ſhewn © 3 


6. Moe, in replevin the bailiff is an 


actor, and ſhall recover upon the 
merits 108 
7. But in treſpaſs the bailiff is only 
to excuſe the wrong, and recovers 


nothing ibid; - 


| Bakers, vide Weights and Meaſures. 


Bankrupts. 


1. An innkeeper held not within any 


of the ſtatutes about bankrupts, 
| though allo a part-owner of a ſhip 
: 109 

An innkeeper ſelling liguors out of 

ihe houſe to any perſon who applies, 
is within the bankrupt laws, n. ib. 


2. So a buying and ſelling under a 


ABLE. 


particular reſtraint is not within 


the ſtatute Page 110 


3. But an Engliſs ſubje& trading from 


foreign parts may be a 2 

5 |  #bid, 
Any perſon trading to England, 
and 2 there occaſionally, may be 
made & bankrupt on an ad commit- 
ted in England, a. ibid. 
4. If a defendant renders himfelf in 
 difcharge of bail, and lies two 
months, he is a bankrupt from the 
arreſt | | 111 
5. Yet adjudged though lying in 
_ priſon _ arreſt makes a bank- 
rupt, it is otherwiſe if he puts in 
bait 110 
6. Outlawry, after an act of bank- 
yuptcy committed, ſhall not defeat 
the intereſt the creditors have ac- 

_ quired in his eſtate 108 
7. Wes a purchaſer after ſhall not be 
impeached by a commiſſion ſued 
five years after the bankruptcy 109 
3. A plain act of bankruptcy cannot 
de purged by dealing afterwards ;: 
aliter if doubtful only, (and. note 
accordingly. . 10 
9. An aſſignee has property by rela- 
tion from the time of the bankrupt- 
cy, ſo as to avoid: all meſne acts 
111 

Note of eaſes concerning the rela- 
tion to the af of bankruptcy ibid. 
10. See the judges reſolutions on the 
ſtat. 4 & 5 Ann, againſt frauds 
committed by bankrupts 111, 112 
11 A mortgagor or purchaſer. prece- 
dent, though by. a defective con- 
veyance, to- be preferred before 
the aſſignees of bankruptcy 440 


Bargain and Sal of Goods. 
1. Earneſt only binds the bargain, 
and gives the buyer a right to de- 
mand the goods 113 
2. But notwichſtanding earneſt, the 
money is to be paid on fetching 
away the goods; and a demand 
ſans. payment is void. ibid. 
3- And if the buyer does-not come to 


pay, the ſeller ought to go and re- 


_ queſt him, and if then he does not 
pay, &c. in convenient time, the 
agreement is diſſolved ibid. 
4. Where 


THE TABLE. 


4. Where one thing is to be the con- 


ſideration of the other, though 


there be mutual promiſes, per- 

formance mult be ayerred Page 112 
5. As if I fell you my horſe upon 
'* your paying me 104. I cannot 
have the money without a delivery 
or tender of the horſe, nor you my 
' horſe without averring payment or 
tender and refuſal of the money 
| AGE 
6. So where mutual promiſes are — 

transfer ſtock on payment of ſo 

much money | 112 
7. But alizer where a time is limited 
for the performance 
8. If A. and B. come to a ſhop, and 


A. ſays to the ſeller, let Z. have 
ſuch and ſuch goods, and I will 


ſee you paid, Sc. the law intends 


A. to be the buyer, and B. to act 


but as A. s ſervant 


23. 28 
Bares de Peers, 5 


| Baron and Fime, 
x, Action againſt a feme covert al- 
' lowed good, her huſband being 


and in France : for a 


alien enem 
f be intended 116 


- divorce ſha 
In what caſes a feme covert may 


| ze ſued quaſi /ole by reaſon of a /epa- 


rate maintenance, Sc. n. ibid. 


Feme covert after ſeparation, and 


the buſband gone abroad, liable to 
be made a bankrupt, n. 
2. The huſband held liable to the 
wife's contract as a ſeparate trader, 
Ec. becauſe they cohabited, per 
r | 113 
3. Wife cannot charge her huſhand 
after notorious ſeparation, though 
by conſent and ſeparate allowan 2 
| | | 11 
4. Nor is he bound by her contracts, 


or liable even for neceſſaries, after 


a a notorious elopement, unleſs he 


take her again 116, 119 
But if he turns her away he gives 
her credit for neceſſaries wherever 


ſhe goes, per Holt 118 


Note reſpecting the liability of a 


huſband to anſwer for neceſaries for 
6005 Wife | : 5 ibid. 


on one part 


ibid. 


6. And while they cohabit he ſhall 
anſwer her. contracts, Wc. for by 
cohabiting his aſſent is preſumed, 
per eundem Page 118 

7+ Contra where the huſband expreſsly 
diſeſſents beforehand, by notice to 

- the owner or his ſervant, per eun- 
em ibid. 

8. If ſhe takes up materials, as ſilks, 
Sc. and pawns them before made 
into clothes, he is not liable; for 
they never came to his uſe, Con- 


tra if made up and worn, per Holt 


HO 15 ibid. 
9. Action lies not on a promile of 
marriage, except the. contract is 
mutual, for otherwiſe it was only 


nudum pactum 5 24 
Note reſpecting promiſes of mar- 
riage _ _ ibid, 


10. A contract of marriage per werba 


4e praſenti is a marriage de fache 


437» 438 


11. And whether per werba de præ- 


ſenti or de futuro is cogniz ble in 
the ſpiritual court, and their ſen- 
tence is binding 437 
12. Vet held that marriage by a mere 
layman was void, and a cohabita- 
tion thereupon did not entitle the 
men to adminiſtration of the wo- 
"man's goods: +: 84S 
13. For on his demanding a right 
due to huſbands by the eccleſiaſti- 
cal law, he mult prove himſelf a 
huſband by the ſame law 120 
14. Quere in caſe of ſuch huſband's 
death, if it ſhall entitle the feme 
and iſſue to a diſtribution ibid. 
15. Note, the form of pleading a 
marriage is, That it was per pre/- 
byterum ſacris ardinibus conſtitut. 
| | | ibid, 
16. Yet in debt by baton and feme 
nungques accouple, Ic. is no plea, for 


a marriage de facto is ſufficient 437 


17. Nor caa the ſpiritual court annul 


a marriage after the parties are 
dead, becauſe they proceed pro 
Salute anime 1217 

18. Vet evidence at common law was 
ad mitted to baſtardize a peer, even 
after the death of himſeif and pa- 

rents (durum) 120, 121 


19. The huſband may releaſe colts 
adj udged to the wife in the ſpiritual 
 Hi3z court, 
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court, unleſs a ſeparation be, and 
| Page 115 


_ alimony allowed 
20. He alone muſt bring the action 


for work done by her during co- 


verture, . unleſs an expreſs promiſe 


be made to her 114 


_ Where the wife may, muſt, or may 


not join in actions on contracts, n. 
e þ., 2 Bs ibid. 
21. And the advantage of ſuch work 
mall not ſurvive to her, but go to 
the huſband's executors sid. 


22. But money earned by her living 


ſeparate ſhall go towards her own 
maintenance 3 
23. Trover by baron and feme, 4d 

Aampnum of both, held naught af- 
ter verdict; for the poſſeſſion and 
Property of the wife is veſted in 
the huſband 114 


MA here the wife may join in trover 
iT 34. 4. marries B. living a former 
wife, and receives her rents, &c. 


er replevin, n. ibid. 

" » Treſpaſs againft baron and feme 
for taking goods and converting ad 
_vuſum jpiorum, good id. ib. 
24. But treſpaſs by him for impri- 
ſonment of the wife, per quod ne- 
FLotia viri infetta reman, ad damp. 


of both, held well after vercit 


| 119 
In what actions relative to the 
perſon of the wife ſbe may, muſt, or 
may not be joined, n. ibid. 
25. For matter may be alleged in 
aggravation of damages, for which 
no action will lie ibid. 
26. Huſband of a ſeme executrix 
gives a new day to the teltator's 
debtor, 
promiſe, Ic. he may bring A ump- 
fit thereon without joining the wife 
N | 117 


5 27. But if he dies before recovery ſhe 


is reſtored to her former right, for 
the duty was not extinguiſhed by 
the new promiſe ibid. 
28. A /ci. fa. by baron and feme on 
a jucginent recovered by her while 
ſole, if after execution awarded, 
ſhe cies, it ſurvives to the huſ- 
band $0 3 20 
29. In an action againſt baron and 


feme he ſhall give bail for appear- 
ance both for bim and his wife 115 
M Where the qwift being arreſted, or 


30. | But where one action 


who then makes a new 
1. If adefendant be a barriſter or at- 


taten in execution, is diſcharged or 


rot, n. Pape 115 
A feme covert obtaining credit 

quaſi /ole not relieved on motion 
a v5 id. ibid. 
agninſt the 
huſband only, he cannot declare 
_ againſt him and his wife ibid. 


31. Ia an action againſt both far a 


battery by the wife while he was in 


priſon, a declaration cannot be de- 


ivered at the priſon againſt him 


E u., but proceſs muſt be ſued 


__ againſt the wife, and ſhe arreſted 114 
32. The wife may juſtify an aſſault 

in defence of her huſband 407, 437 
33- Huſband and wife covenant to 


_ levy a fine of the wife's land to the 


uſe of the heirs: of the body of the 
huſband on the wife begotten, is 
verd #1 9: +. 675 


B. may have ide. aſſump. as for 
money received to her uſe, the 
Huſband having no right to receive 
it, Oc. 4 28 
. A covenant before marriage to 
reteaſe the wife's guardian after, ſet 
afide in equity © E 


36. If baron and ine declare on 


indeb. aſſump. to them as executors 
on a nonſuit, they ſhall pay coſts 207 
37. A warrant, &c, by a feme ſole, 
is revoked by her marriage after 

bh eee . 399 
Barretry, vide Hur. 


Barriſters at Lau. 


torney, c. attending the court, 
he may have the venue changed 
to Middl:/ex from any other coun- 
"Pp Ss | 6068 
2. Alſo a trial at bar is ſeldom denied 
to any gentleman at the bar or offi- 
cer ofen 591 


Baſtard, 


1. The role that none ſhall be 
baſtardized after his death holds 
only in caſe of os yak eigne and 
mulier puiſne (vide Baron and Feme). 
| 2224 + M78 38,420, 121 

7%, 40a B- 06 
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2, But the ſpiritual court cannot an- 


nul a marriage, or baſtardize iſſue 

After the party's death 

3. A child begotten after divorce 4 
men ſa & thoro only ſhall be taken 
to be a baſtard "0 F323 

4. Aliter after a voluntary ſepara- 

tion, unleſs found that the huſ- 

band had no acceſs 


during the whole time of her going 
with child, itis a baſtard 122, 534 

6, Contra if he were here at all during 
that time, for then acceſs would 
be preſumed 122 


1 proof of non-acceſs is ſuſieient, n. 


| ibid. 
7. A baſtard child is generally to be 
| ſettled where it is born 485 


8. But if born in B. pending an ille- 


| order for removing the mother 
thither, it is no ſettlement there 


121, 474, 532 


9. Nor does the juſtice's order for 


maintenance determine the baſtard's 
ſettlement "-—— 224 
10. Money may be ordered to be 


paid to the overſeers for mainte- 


nance of a baſtard child 122 
11. Juſtices may order payment of a 
ſum in groſs for that purpoſe 124 


12. Order to pay ſo much per week 


till it be fourteen years old, is ill 
They e with their — 

ey muſt reſue with their mo- 
thers till Ae years old, but the pa- 
riſh where they are ſettled ir liable to 
an order for their maintenance, n. ib. 
13. Order for maintenance quaſhed 


becauſe the words of adjudication 


were in the ſingular number for 
the plural | | 122 
14. An order of baſtardy under the 
hands of more than two juſtices is 
good, if one of them be of the guo- 
PORE i 477 
15. From an order of baſtardy the 
appeal muſt be to the next quarter- 
ſeſſions _ 5 
The deciſion was to the next gene- 
ral /eſſons, and its being to a quarter- 
Mont aua held inſufficient, unleſs it 


appeared that 1 general ſeſſions in- 


tervened; but the contrary has been 
fence ruled, n. ibid. 


10. Jig. To the next (quarter) ſeſ- 


Page 548 


ibid. 
5. So if the huſband be beyond fea 


ſions after notice to the r#puted 
father of the firſt order, baſtards 
are ſettled where born P. 480, 485 
Baftards are ſettled where born 482 
17. On motion to quaſh an order of 
baſtardy, the reputed father muſt 
de preſent in court | 475 
18. By 28 ZI. c. 3. ſeflions muſt 
proceed on the reputed father's re- 
| cognizance 122 
19. But by 3 Car. 1. c. they may 
commit him, Ce. ibid. 
20, Stat 13, 14 Car. 2. c. 12, ſe, 
21. relates to the maintenance of 
poor children not baſtards 123 


Bill of Exceptions, vide Trial, 


h Bills of Exchange. 
1. At common law the drawer was 
not chargeable unleſs he had no- 
tice of the drawee's non-payment 
in convenient time 127 
What notice muſt be given, and 
how it muſt be alleged, n. 128 
2. And convenient time is to be 
guided according to the uſage of 
traders and particular circcumſtan- 
ces of caſes 133 
What is reaſonable time for pre- 
ſenting, n. ibid. 
3. Vet where A. indorſes and delivers 
bill to ZB. who keeps it by him 
"los after payable, if wot paid he 
may have A umſit againſt A. (vide 
infra, 1 * ; 124 
4. And the indorſement, delivery 
and detainer is no evidence that B.” 
accepted it as ſo much money, un- 
_ leſs paid | ivid. 
5. Nor ſhall a bill ſo received, Se. 
go in diſcharge of a precedent 
debt, except made part of the 
contract I1ꝓzßbid. 
Contra per flat. 4 & 5 Ann. 
vide mote 
6. As where A. ſells goods to B. and 
agrees to take a bill on C. in ſatiſ- 
faction, there 4. is diſcharged 
though it be never paid 156. vide 442 


7. A general indeb. aſſump. will not 


lie on a bill of exchange for want 
of a conſideration (as value re- 
ceived, Cc.) | 125 


1t lies where there is a privity be- 
taueen the parties, and a confidera- 


Hh 4 


ibid, 


tion, n. 
| | 8. But 


' 
N 
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8. But a ſpecial 7ndeb. aſſump. muſt 
de againſt the drawer, or a ſpecial 
action of the caſe on the cuſtom of 


_ merchants | Page 125 
9. And drawing of a bill makes a 
merchant to ſupport the cuſtom in 
that caſe 125, 445 
10. A bill payable to A. or bearer is 
not aſſignable to charge the drawer, 
contra if to A. or order 125 


A bill to bearer is aſſignable, n. ib. 


11. But ſuch indorſement charges the 
indorſor, for. the indorſement is in 
nature of a new bill 381d. 
12. Trover for a bill payable to A. 
or bearer, will lie againſt the find- 
er, c. but not againſt the aſ- 
ſignee . 130 
iT he innocent holder of a bill or 
note which has been ſtolen or loft 
may recover thereon, n. ibid, 
4 The words, or to his order, in a 
dill, gives authority to aſſign it by 
indorſement, &c. 1 
14. And the aſſgning of a bill, note, 
Oc. not payable zo order, charges 
the indorſor, but not the drawer, 
vide pl. 11. BY Mi. 
15. A blank indorſement on a bill 
does not transfer the property 
without ſome further at 126, 130 


16. But ſuch indorſement may be 


filled up by the indorſee ſo as to 


charge the indorſor 128 
What liability ariſes from indorſ- 
ing a blank check, n. ibid. 


17. And fo, though the bill be pur- 


chaſed at diſcount, &c. and ſo 
may an acquittance, e. ibid. 
18. Iadorſee of- part of a ſum in a 
bill, cannot bring an action /ars 
ſhewing the other part ſatisfied 65 
19. 4. indorſes two notes in ſatisfac- 
tion of a debt, but before receipt 
the drawer broke. Quere if the 
indorſor could be charged (vide 
Jupra, 3.) 8 
20. An indorſor by cuſtom is only 
liable in default of the firſt drawer 
130, 132 


5 The law is otheravi/e, aw 
21. Yet ſaid, the indorſor charges 


himſelf in the ſame manner as if 
he were the drawer 133 
22. See what is neceſſary to be proved 


30. In declaration on inland bills 


to charge the indorſor, in an action 
by the indorſee Page 128 and notes 
23. Action lay not on a promiſſory 
note before the ſtatute, and it can- 
not be laid within the cuſtom of 
merchants, wide bis 129 
24. On a promiſe (after day of pay- 
ment) to pay /ecundum tenor. Billæ, 
action lies 127, 129 
25. So acceptance after day of. pay- 
ment is good, and amounts to a 
promiſe to pay generally 129 
26. Acceptance by one, where the 
bill is drawn on two, binds both, 
if it concerns their joint trade 126 
27. A declaration againſt the drawer 
is good /ans laying an expreſs 
romiſe, for by the drawing it ia 
implied | 182 
28. In declaration on à firſt bill, 
want of averring the ſecond and 
third not paid is aided after verdict 
„ 12 
It is not material on dumurrer, . 5 
| ibid. 
29. In declaration on a foreign bill, 
drawn at two uſances, the time of 
which it conſiſts muſt be averred 
131 


againſt the drawer, a proteſt. need 
not be ſet forth, nor neceflary at 
common law ibid. 

On foreign bills it muſt be alleged 
and proved; but the want of alleg- 
ing it is only fatal on ſpecial demur- 


rear „„ | ibid. 
31. See the form of a bill of exchange 
between two perſons only 130 


32. An afſumpfit on a promiſſory 
note on the cuſtom of merchants, 
dee 24, 129 
33. And goldſmiths notes are only 
a conditional payment without an 

expreſs conſent 442 


Bondi, vide Obligations. 
Biſhops, drebbiſbops, &c. 


1. The Archbiſhop has a metropoliti- 


cal juriſdiction over Biſhops by the 
common law . | 


| = 135 
2. Which was uſurped by the Pope, 


but reſtored by the ſtatutes of Henry 
the 8th ibid. 
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A Biſhop may be puniſhed in the 


Archbiſhop's court for any offence 
againſt the duty of his office P.134 


4. A Biſhop cited before the Arch- 


biſhop in perſon for ſimony, Cc. 
728 5 ibid. 
5. Archbiſhop or Biſhop may judge 
in perſon or by their vicar general 
6. Their courts may puniſh a tem- 
poral offence, if committed in an 

eccleſiaſtical matter, or face of the 

court | ibid, 
7. All Biſhops are co-ordinate or 
pares jure divino, but not jure hu- 


mano 135 


3. He that can viſit can alſo deprive, 


9. 2 inue whether a parſon be de- 


prone, the court writes to the 
iſhop 1 


35 
10. But on iſſue whether a Biſhop be 

_ deprived, it writes to the Arch- 
11. Anciently biſhopricks were dona- 
tive by the King, and conferred by 


'__ __ Inveſtiture | 136 
12. Tranſlation of Biſhops aneiently 
was by poltulation to the Pope 


137 


13. See the manner of ereating and 
cranſlating a Biſhop at this my 

ee ALS? 3 be 136 
14- Four things requiſite to complete 
a Biſhop, election, confirmation, 
conſecration, and inſtallation 137 
15. Note, his former preſerments are 
void by his conſecration and con- 
firmation, not by his election 136 
16. A Biſhop's leaſe, if it exceed the 
ſtatute, is void in toto as to the ſuc- 


ceſſor 189 
17. See the Biſhop's power to compel 


a ſequeſtration 320, 321 


See alſo Adminiſtrator and Preſenta- 


Liens. 


Þreach in Covenant, Debt, Caſe, &c. 


1. A. and B. dimiſerunt imports a 
joint covenant as to the intereſt 
granted | | 137 

2. But it may be ſeveral with reſpect 

to ſubſequent acts 138 

Breach may be aſigned ip the 


* 


words of the covenant, or words tan- 
| famount, n. Page 138 
3. In covenant where a plaintiff aſ- 
_ ſigns ſeveral breaches, the defend- 


ant may traverſe them ſeverally 


ibid. 


4. In covenant, breach that 34. for 


a year at Lady-day laſt was arrear, 
&c. held well on general demyrrer 


' 5. Covenant not to buy or ſell withe 


two years, breach that diverfies di- 
ebus & wicibus between ſuch a day 
and ſuch a day he ſold to H. and 


ſeveral others, held well after 


verdict | ibid. 


6. The heir aſſigns a breach that the 


3 were out of repair tali die 
OO per lo annos ante, which included 


his anceſtor's time, yet held well 


| | 141 
7. Agreement to convey to H. or his 
aſſigns, breach that he did not con- 


Agreement that A. or his affigns 
| fouls, Se. - 
not ſufficient, n. ibid, 


8. See the diverſity between covenant 


to do an act, zo one or aſfligns, and 


| by one or aſſigns ibid, 


9. In debt and bond (except to per- 
form an award) where a defendant 
pleads matter of excuſe that admits 
a non-performance, the plaintiff 
need not aſſign a breach in his re- 
plication 138 


10, And ſee and note the difference 


of bonds to perform awards from all 
others, and the reaſon thereof 71614. 
11, Alſo in debt on bond to perform 
covenants, the replication muſt 
| ſhew a certain breach; but in ac- 
tion of covenant it is enough to aſ- 
ſign a general breach 140 


12. Aſſumpfit to deliver corn on or 


before the 5th of January into a 


| barge, to be brought by the plain- 


tiff; breach, That he did not deliver 
ppon the 5th of January, is good 
bid. 

13. In à leaſe, if ſpecial days of 
payment are limited by the redden- 
dum, the rent muſt be computed 

by that, and not the babendum 14t 


| See alſo Cenditien, Covenant, 4; be 


 Brieages, 


vey to H. (only) is good 139 
Breach that A. did 
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Briages, vide Highways, 
Buildings, vide Houſes, 
| 4 By-Laws, 4 EY 
1. A franchiſe granted, or corpora- 
tion erected, may be regulated by 
by-laws, though no ſuch power ex- 


preſſed in their charter Page 142 


2, Members are compellable to un- 
_dergo offices, c. impoſed by a by- 
law, even in caſes where they be 
een ibid. 
3. He that is repreſented muſt take 
notice of the acts of the body re- 
preſentative | ibid. 
4. A by-law, that all ſtrangers ſhall 


employ city-porters, is ill 143 


5. But a by-law, that none but free- 
men ſhall be city-porters, ſeems 
good. 2. ibid. 

6. For the freemen are repreſented 

by the livery-men, and bound by 
their acts and by-laws 142 

7. Nete, Wager of law does not lie 


in deht for breach of a by-law 


1 682, 683, 684 
| See al ſo Corporations and London. 
C. 


9s) Canon Law. Vide Laws. 


| Capias Utlagatum, Vide Outlaaury. 


Carrier, 


ward, and not of the hundred's 

being anſwerable over to him 143 
2. For the hundred is made liable 
by ſtatute, but he was ſo at com- 
mon law ibid. 
3. And che being robbed does not ex- 


cuſe him, becauſe it may be by 


ſuch combination and :conſent as 


cannot be proved ibid. 
He is an/werable for loſs by fire, 
I | ibid. 


4+ 4. undertaking to carry goods of 
all perſons indifferently for hire, is 
a common carrier, Sc. 249, 250 
5. In what caſes trover will lie againſt 
him or not, wide 65 5 


6. And where the maſter of a ſiege 


coach is liable for goods loft by 
'the driver, vide Page 282 


Certiorari, Recordari. 


1. Where the certiorari is to remove 
orders, the fart only is ſigned by 
the judge 270; 0 
2. But where it is to remove indict- 
ments, both the vori and the fas 
. muſt be ſigned by him ibid. 
3. A certiorari generally lies to all 
inferior juriſdictions, as the court 
of Eh, and all franchiſes, &c. 
05 148.149 
Note from the 6th edit. of _ 
RE | MOEN 
4. So it lies to the juſtices of peace 
in Wales, and counties palatine, 
and commiſſioners. of ſewers, &c. 
| | | 145, 146 
5. But not granted to the O/d Bailey, 
nor to any juſtices of gaol- delivery, 
unleſs for ſpecial cauſe 144, 150, 
A ends 151 
6. A certiorari is like a recordari, 
Which removes all things pending 
at any time between the e and 
retorn 149 
7. And it is a /uper/edeas to the pro- 
ceedings infra, for the ſame rea- 
ſon that a habeas corpus is 148 
8. But for removing inditments, Wc. 
it is not to be allowed without bail 


vide the late act 149 
9. Nor is it to be ſerved after the jury 
are ſworn 144 


They 10. Nor is it Juperſedeas to an exe- 
. HE is liable in reſpeQ of his re- 


cution begun before the certiorari 
iſſued | 0 147 
11. It ought to be to remove both 
the indictment and conviction, 
where the defendant is convicted 

| | % 
12. But it is not proper after con- 
viction, unleſs where error lies not, 
or a fine is to be ſet in B. R. 149 
13. It lies on a judgment given by 
the cenſors of the college of phyſi- 
cians for male practice, becauſe 
error does not lie 144 
14. But a certiorari to remove à con- 
viction of recuſancy was denied 145 
15. Exceptions are uſually taken to 
orders of ſewers removed by cer/10- 
rari before they are filed 1614. 
e 16. Mete; 
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16. Note; The whole body of com- 


miſſioners of ſewers were laid by 


the heels for refuſing to obey a 
certiorari Page 105 
17. Where it iſſued to remove a con- 
viction of deer-ſtealing, the return 
wasquaſhed, being imperfect 146 
18, On removal of a conviction for 
not paying the duty on cyder, the 
return in Engliſh was allowed 149 
19. After certiorari to remove inqui- 
ſition of forcible detainer, the juſ- 
| tices cannot award reſtitution 151 
20. A certiorari to remove an indict- 
ment againſt H. willnot remove one 
againſt A. and B. 146 
21. So if to remove all orders againſt 
A. and B. omitting (or either. of 
them ) it will not remove an order 
againſt A. only þ 151 
22. 80 if to remove an order touch- 
ing foreign /alt, Where. the order is 


touching falt, omitting foreign, it 


1s not removed 14 
23. Alſo the name of the pariſh in 
the writ and that in the order re- 
moved mult appear to be the ſame 
CALI POT AT BO | 252 
24. For there ought to be no —2 
ance between the writ and the or- 
der removed 145, 146, 151 


25. Alſo the order itſelf muſt be re- 


turned in hæc verba, and not with 
cujus quidem tenor ſequitur, Fc. 147, 
| 3 


| 49 
26. And the return muſt be made by 


the juſtices (to whom the writ is di- 
rected) and not by the clerk of the 


peace "ih 470 
27. Note; Orders of juſtices are not 


to be removed before the time of 


appeal expired 147 
See alſo Error, Habeas Corpus, and 
| a Se lion, . Dons 

Challenge, | 


1. On a challenge to a juror for fa- 
vour, two of the jury were ſworn as 
triers. See heir oath 152 


2. Where two perſons are ſheriffs, and 
one is challenged, the venire ſhall 


be directed to the other 


ili. 
„ 


3. So where two coroners are, if one 
be challenged the other muſt act 
: | Page 15 
4. A juror may be challenged ia cri- 
minal caſes, if one of thoſe that 
found the bill of inditment 
3 : 153,634 
5. So if the priſoner can prove by 
others that he ſaid be was guilty 
or would be hanged, c. 153 
6. So a juror may on a woire dire be 
aſked whether he hath any intereſt 
in the cauie, ©. ibid. 
7. And in a civil cauſe, whether he 
has given his opinion beforehand 
upon the right, Tc, ibid. 
8, But he cannot be examined to any 
matter criminal or infamous to 
himſelf in order to a challenge 1614. 
9. It is a good challenge to a juror, 
that he hath been a juror before in 
the ſame caule 648 


Chancery, 


1. In equity, land apreed to be fold 
ſhall go as money; and money | 
agreed to be laid out in land, as 

'- Jand == * | 1 


2. Land ſettled in truſt to pay Pr 


is diſcharged as ſoon as the money 
is raiſed, though miſapplied by the 
truſtees * 153 
3. Where lands are deviſed to pay 
debts, even debts barred by ſtatute 
of 3 ſhall be paid there- 
wit FOES 


. | ; 
4. For they remain debts in equity, 


and the ſtatute has not extinguiſh- 
| ed the duty though it takes away 
the remedy at law 154 
Subſequent caſes in which this ſub- 
Jed has been diſcuſſed. A deviſe to 
pay debts held to include one contratts 
ed during infanty, the ſtatute of limi- 
tations having attached in a petition- 
ing creditor's debt, no bar to an action 
by aſſignees of a bankrupt, n. ibid. 
5. A truſtee buying in debts for leſs 
than is due, ſhall not be allowed 
for the whole; aliter of one pur- 
chaſing in his own right ibid. 
6. A term created for a ſpecial pur- 
poſe, aſter that is determined, is 
5 | attendant 
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attendant on theinheritance P. 154 
7. Remainder of a term limited co 
daughters after a limitation in tail, 
if the eſtate-tail was contingent 
and never took effect, the davgh- 
ters ſhall take, otherwiſe not (wide 
note) 156, 157 
8. A term limited in remainder after 
the father's death in truſt for raiſing 
daughters portions at age or mar- 
riage: When either happens, the 
portions are to be raiſed in the fa- 
ther's lifetime 159 


9. So where limited to take effect in 
cCaſe the father dies without iſſue- 


male by his then wife, and ſhe dies 
without ſuch iſſue in his lifetime, 


the portions are to be then raiſed 


ibid. 
Dye inclination of the Courts is 

' again/? raiſing portions in the fa- 
ther's lifttime-—Caſes to that pur- 
paſe, n. | ibid. 
10. But in no caſe ſhall the portions 
be raiſed before the contingency on 
which it is founded 


the portion without the father's 
(hoſband's) privity is void 156 
FTreaties infringing the public 
treaty of marriage are void, n. ibid. 
12. 80 a covenant before marriage to 
releaſe the wife's guardian of all 


meſne profits within two days after 


ſet aſide 158 

Grants and releaſes to guardians, 
&. /et afide, n. ibid. 
13. Lands were deviſed to F. S. pay- 
ing the heir 20,000 J. within twen- 
ty years by 1000 J. per annum. 
The heir entered for nonpay ment 
as a forfeiture, and the deviſee re- 
leved 156 


14. For wherever equity can give ſa- 


tis faction for breach of a condition, 

they can relieve againſt a forfeiture 
: ibid. 

15. And that for every 1000{. not 
paid, the heir or legatee ſhall haye 
intereſt from the time it was pay- 
able ibid, 
16. And no deduQtion for any taxes, 
becauſe it is not to iſſue or ariſe out 
of the lands, but 10001. per annum 
Is given as a ſum in groſs 156 


160 


11. A bond given to refund part of | 
26. Merchants goods in the hands of 


17. A legacy is generally to be taken 
as a free gift, and not as a payment 
of debt Page 155, 508 
18. A legacy to a creditor greater or 
leſs than his debt, how to be taken 
FTC MOPET e ibid. 
19. Payment of intereſt to a ſerivener 
on a mortgage is good, if he has 
the bond or mortgage-deed 157 
20. And ſo is payment of the princi- 
pal on a bond, if he deliver up the 
one ibid. 


21. Butit is otherwiſe of a mortgage, 


for there he bas authority only to 
receive the intereſt ibid. 
22. And if the mortgagee agree it is 
good during his life, though the 
- ſcrivener has neither bond nor _ 
: | 1215 ibid. 


23. And lo it is after his death if the 


executor agrees either expreſsly or 
by implication | ibid. 
24. A mortgage does not revoke a 
will zz toto, but ſevers the joint- 
tenancy of the truſt of a term 158 


25. That a joint-tenancy is an odious 


thing in equity ibid. 
a factor not liable to debts of a ſu- 
perior nature | 160 
Goods in the hands of a perſon as 
an executor-iruſtee, &., are not af- 
fected by his bankruptcy or an exe- 
cution againſt him, n: ibid, 
Mor money, where it can be ſpe- 
cifically diftinguiſhed, id. ibid. 
27. Otherwiſe of money in the fac- 
tor's hands | 46+ © BOT 
28. Executor muſt pay debts of a 
higher nature after a decree gued 
computet, not after a final 507 


29. Injunction * pulling down 


a caſtle granted againſt tenant for 
life diſpuniſhable for waſte * 161 
30. Bill there to forecloſe a mortgage 
admitted, though the lands lay out 
of the juriſdiction of the Court 404 
31. Non performance of a condition 
| precedept to the taking of an eſtate 
not relievable there; aliter if for- 
feited 231; 232 


32. Chancery agit in perſonam, though 

- lands be extra furiſdictionem 404 
See alſo Charitable Uſes, Devi/es, 
| &c. 1 5 
Chaplains 


Mortgages, Trufts, 
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| Chaplain, 

1. The king's chaplain extraordinary 
not capable of a plurality within 
21 H. 8. c. 13, 14. Page 161 
2. A diſpenſation is not neceſſary 
where the king preſents his chap- 
lain to a ſecond benefice 


waiting time, &c., but only his 
name entered in the book of chap- 
lains 162 
4. A chaplain within 21 H. 8. muſt 


be retained ander ſeal, Sc. ibid. 


And ſee Parſon, Vicar and Curate. 


Charitable Uſes, &c. 


1. To a bill forcharitable uſes all the 
tertenants need not be made par- 
ties | 163 


2. Deviſe of lands to charitable uſes 


not in writing, or not having three 
witneſſes, is void | ibid. 
3. And the ſtatute 43 El., which fa- 
voured appointment to charities, 
1s repealed pro tanto by the ſtatute 
of frauds ibid. 
4. Deviſe to ſuperſtitious. uſes is void, 

but neither the king nor the heir 

ſhall have it ibid. 
5. But the king may apply it to a 

proper uſe, i. e. as a charitable de- 


_ viſe | ibid. 
 Devi/e to charitable uſes void, n. 
| ibid. 


+ 6, No averment can be admitted of 


a ſuperſtitious uſe by the ſtatute of 
frauds Sls 
7. But deviſes in truſt for ſuperſti- 

tious uſes are diſcoverable by in- 

formations in the Zxcheguer ibid. 
8. The ſtatute of frauds did not bind 
the 4ing as to appointment of ſu- 
perſtitious uſes, &c, 162, 163 
Qu. per Lord Hardwicke, n. ibid. 


Churches, Chapels, Churchwardens, 
& c. 


1. One that only occupies lands in a 


4 8 is taxable in a rate for bells, 
c 164 


2, Inhabitants of a chapelry are liabie | 


3. A chaplain extraordinary has no 


162 


to repairs of the mother church, 
unleſs exempt by cuſtom Page 164, 

x 16g 

3. Aliter where it is-a late erection 5 
eaſe and favour of thoſe of the cha- 
ey 4 165 
4. By the common law the pariſhion- 


ers are to repair the church, but by” 


canon law the parſon 164 
5. The pariſhioners are bound to re- 


| pair the church, but the chancel is 


to be by the parſon ibid. 
6. But in London the pariſhioners re- 
pair both church and chancel, 
though the freehold is in the par- 
ſon | 168 
7. Church rates are to be aſſeſſed by 
the pariſhioners, and not by the 
churchwardens (wide Faręſl. 6g.) 
8. Union of churches was at common 
law, i. e. by concurrence of the 
parſon, patron, and ordinary ib;d. 
But union of pariſhes is by ſtatute. 
Fideſtat. 22 Car. 2.c.11. Ce. ibid. 
10. By union of churches the ancient 
church or rectory, and the incum- 
| bency, ſeem to be extinct ibid. 
11. Entire negle& of going to church 
is puniſhable in the Spiritual Court 
| 16G 
12. But gare if one is ſuable there 
for not going to his own pariſh- 
church - ibid. 
13. Return to a mandamus for ſwear- 
ing in a churchwarden being inſuf- 
ficient, a peremptory mandamus 
was granted ibid. 
14. Pariſhioners cannot preſcribe to 
diſpofe of pews excluſive of the or- 
dinary | 167 
Motte contra ibid. 


Church of England, Religion, Di/- 
| . fenters, &c. | 
1. On information for refuſing to 
take on him the office of ſheriff, 
adjudged, diſſenters are not ex- 
empted by the toleration from do- 
ing what is neceſſary to qualify 
themſclves for public offices 167 
2. Ergo not exempted from taking 
the oaths and ſacrament according 
to 13 Car. 2. Tc, | 167 
3. For the king has an intereſt in the 


— + - - 
7105 


perſons of his ſubjects, and a right 


to demand their ſervice Page 168 

. And none can be exempted from 
the office of ſheriff unleſs by ſlatute 
or by charter | . 
A difſenter not having taken the 


facrament is not compkllable to under- 


take the office of ſheriff, n. ibid. 


5. The toleration act is a private ſta- 


tute, and not taken notice of by the 
Court unleſs pleaded ibid. & 674 
Declared by ftatute lo be a public 

az, n. 168 
6. A licence to a diſſenting miniſter 
inrolled in one county does not ex- 
tend to another 572, 673 


Clerks of Alte, the Peace, &c. vide 
Offices. | 


Collation and Lapſe, vide Aduoauſon, | 


Biſhops, Preſentation, &c. 
Commiſſion, vide Authority, 


Commilment, | vide Attachment and 
Habeas Corpus. 


Common. 


1. A farmer is to be taxed for com. 
mon appendant in the pariſh where 
the farm lies KW 163 

2. One may preſcribe for common 
appendant to his cortage ibid. 

* common within or withodt the 
manor | 170 

4. Where it is out of the manor, 

though he infranchiſe his copy hold 
the common remains 171 

5. But where within the manor, it 
belongs to his eſtate, and infran- 
chiſement extinguiſhes the common 


(N) 171, 366 


Common Recovery, vide Recovery. 


Common Informer, vide Indifments, 
| K. 


Computation, vide Age, Dar, and 
Term Time, | 


cttent of the parties 


ow a copyholder ſhall make title 


Cond it 7 0 z — 


1. A condition made impoſiible by 

the at of God cannot be broken 
REA | Page 170 

2. See the nature and effect of a con- 


dition precedent r 
3. An agreement that I. ſhall do, 
and for the doing B. ſhall par, 
the latter is a condition precedent. 
| | ibid. 
The general nature of covenants, 
as being independent conditions pre- 
rruent, or mutual, n. 171 
4. But where a time is fixed for the 
pay ment, it will vary the conſtruc- 
tion 113, 171 
5. A releaſe of all demands will not 
releaſe a promiſe unbroken, or a 
future act 3 1 
6. A condition is to be conſtrued a 
an agreement according to the in- 
113, 171,172. 
7. Where a condition is underwritten 
or indorſed, if it be void the obli- 
gation remains ſingle 172 
8. But where it is incorporated, and 
made one with the lien itſelf, if it 
be impoſlible the whole is _ . 
ibid. 


9. Condition to exhibit an inventory 


into the Spiritual Court before ſuch 
a dap, the defendant in excuſe muſt 
not only plead that no Court was 
held, but alſo that he was there 
ready -; -, i „.. 
10, Where a condition is precedent 


to the taking of an eſtate, non-per- 


formance differs from a forfeiture 
thereof in equity 231, 232 


See allo Obligation. 


Confzffion. 


1. A verdiQ for the plaintiff ſet aſide, 
and judgmententered by confeſſion 
on the matter of the plea 173 

2. After a frivolous plea judgment may 


be entered as by confeflion, aliter 


if only miſpleaded bid, 
E Confirmation. 


A new charter may be uſed as a new 
grant, or as a confirmation 168 
Conqueſt, 


THE TABLE 


Congueſt, vide Law: 

__ Conſeitt, vide Agreement. 

® Confideration, vide Aſſumpfit, and 
5 | Pe 432 | FIG 


| Conſpiracy. | 


1. A conſpiracy, though nothing 


done in purſuance of it, is an of- 
fence, and that whether it be to 
charge one with an offence tem- 
poral or ſpiritual Page 174 
2. And the bare meeting and con- 
ſulting to charge falſely an inno- 
cent perſon is indictable ibid. 
3. And in the indictment it need not 
de averred that the party is inno- 
cent, for to charge falſely is tanta · 
mount h ibid. 
Not neceſſary to ſtate falſely, n. ib. 

4. The venue therein muſt be where 
the conſpiracy was, and not where 
put in execution ibid. 
5. And confederacies, Sc. are one of 
the articles to be inquired in the 
commiſſion of eyer and —_— 


C onflable and Marſhal, vide Marſoal. 


Conſt a Bles . 


1. The High Conſtable was an officer 
at common law before the ſtat. of 


Winton, as well as the petty con- 
ſtable. | 175,581 
2. And are officers to the juſtices of 


peace as the ſheriff is to the Court 


of B. R. (A.) ibid. 
3. Both high and petty conſtables are 

removable, and the juſtices in ſeſ- 
ions are the beſt judges of that 

matter 23 $50 
4. A conſtable choſen at the leet is 

bound to ſerve under a penalty 175 
5. But ſuch penalty cannot be diſ- 
trained for, ſans expreſs cuſtom ibid. 
6. Regularly he is to be choſen in the 
leet or turn, but may be in a cor- 
poration by cuſtom 502 
7. Seſſions of the peace may appoint 

a conſtable | ibid. 


B, The conſtable of A. takes an oath 


{on ſale of a difireſs) in B. and 
eld well N Page 247 
. If a warrant be directed to a con- 


ſtable by his name, he may execute 


It out of his precinct 176 
Qu. Whether it is neceſſary that 
the direction ſbould be by name ibid. 
10. He is indiftable for neglecting 
his duty required either by com- 


mon law or ſtatute 2380 
Conſtruction of Words, &c. vide Ex- 
poſition. 


Conſultation, vide Prohibition. 
Contempt, vide Attachment, page 429. 


Contracts, vide Agreement, Bargain 
and Sale, Breach, xc. 


Continuance and Diſcontinuauce. 


1. A wrong concluſion of prayer of 
judgment in a replication makes 4 

_ diſcontinuance | 177 
2. If aplea to the whole anſwers but 
to 8 the whole plea is naught, 
and the plaintiff may demur ibid. 
3. But if a plea to part anſwers only. 
to part, it is a diſcontinuance, and 
the plaintiff muſt take judgment for 
the reſt 94. 177 
4+ And where the plea is only to 
part, if the plaintiff do not take 
judgment for the reſt, it makes a 
diſcontinuance 180 

5. See where iſſue is joined to part, 
and demurrer to the reſidue, after 
divers continuances a diſcontinu- 
ance recorded | ibid. 
6. The plaintiff cannot diſcontinue 
after a rule for judgment for the 
_ defendant 48 179 
Or notion for judgment as in 
caſe of a nonſuit, mn. ibid. 
7. Yet a diſcontinuance may be by 
leave of the Court after a ſpecial 
 verdiQ, not aſter general 175 
Not allowed in a hard action, or 

to let in contradictory proofs, n. ibid. 
8. Statute 32 H. 8. c. 30. extends to 
all diſcontinuances, as well of Court 
as proceſs, both in inferior and ſu- 
perior Courts | 177 
9. Continuances are not entered in 
B. R. till the plea roll is made up 
(wide 420.) | 179 
19. Out. 


THE TABLE. 


ro. Outlawry of the plaintiff between 


action brought and gu pleaded, 


need not be pleaded puis darrein 
continuance Page 178 
11. The plea puis darrein continu- 
ance is a waiver of the plea in bar 


ibid. 


12. A wenire returnable 23 O#ober, 
and the difringas teſted the 24th, 
is a diſcontinuance | "C1 


13. If a defendant makes a diſcon- 


tinuance by his demurrer, the plain- 
tiff may either take judgment or 
Join in demurrer 


7 4 
14. A demaurrer in bar to a plea in 
abatement makes a diſcontinuance 


| 194, 218 

15. So does a demurrer to a demurrer 

2. 2 219 

16. Several bars may be pleaded to 

ſeveral parcels of a debt on bond 

| 180 

17. Of diſcontinuances in replevin, 
vide 3, 93, 04. | 

What may be laid with a continuando, 

vide Nuiſance and Treſpaſs. 


See alſo Amendment, Departure, Jeo- 


fails, Pleas, &c. | 
Convidtions. 

1. A ſummons is neceſſary in all ſum- 
mary convidions 181 
2. Where the time therein is impoſ- 
| ſible it is no ſummons ibid. 
Appearance cures all defects in the 
Summons, n. ibid. 


3. In convidions on 43 L. for cut · 
ting trees in the night, their na- 
ture and number muſt be ſhewn 

| ibid. 

4. A plea of title to ſuch convition 
ſhall not be received, per 3 contra 
Holt, and St. John's cale, 5 Co. de- 
nied | (i 422 

5. On conviction of deer-ſtealing each 
offender ſorfeits 30/7. the ſtatute be- 
ing reſpectiwely forfeit ibid. 


T he queſtion in all caſes is, Whe- 


ther the offence can be /evered® n. ib, 
6. Ia convitions before juſtices what 
appears upon evidence will not 
ſupply a defect in the charge 385, 

| | 86 


7. It is the convittion of a crime, 


4 8 


and not the puniſhment, that makes 
the infam Page 689, 690 
8. On con viction of forcible detainer 
the defendant refuſed to be bailed 
1 


Ses allo eee, 


Conuzance of Pleas. 


1. See the manner of demanding eo- 
 nuzance of pleas, and the method 
. of entry thereof 148, 183 


2. An immemorial uſage ought to be 


ſhewn, and then an allowance in 


- 8, R. Or Eyre | = 4 184 
3. And the record of ſuch allowance 
muſt be produced i A 


4. In ejectment for lands in the Iſle 
of Eq, after non culp. pleaded, a 
ſuggeſtion of conuzance was en- 
tered on the roll without any nent 

- dedire or confeſſion of the other 
party, yet held well 183 


See alſo Courts inferior, Franchi/es, &c. | 


| Coparceners, vide Joint tenants. 


| Capybolds and Cerybolder, | 


1. A writ of right lies not of copyhold 


lands | 186 
2. Steward of a copyhold manor may 
take ſurrenders out of the manor 

| | N 
Cuſtom contra void, n. ibid. | 

3. Surrenderee of a copyhold is with - 
in the equity of the ſtatute 32 H. 8. 

: 865 | 185 
4. An admittance relates to a ſur- 
render, and the ſurrenderee's title 
begins from thence ibid. 
5. Equity ought only to ſupply a ſur- 
render againſt the heir in favour of 
a ſon or daughter, Cc. 187 
In æubat caſes the deft of a ſur- 
render will be ſupplied, n. ibid. 
6. Cauſes of forfeiture of copyhold 
lands do not deſcend to the = 
G2 are oh 75 180 
7. Tenant for years makes a feoff- 
ment, it is a forfeitore; not ſo 
where he makes a leaſe for a longer 
term | 3 
8. Copyhold lands are parcel. nanerii, 
| freehold 
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frechold lands ard held ur oe thane- 


1io. Nota. 1 Page 186 
9. Cuſtom in a manor to graat lands 
by copy to two of three for their 

lives, habend ſucceſſivt, Se. à grant 


to A. Babend. to him for the lives of 
the 
188 


A. B. and C. is warranted by 
Kenn 4 
10. If a copyhold tenant pur auter 
wie die, the lord ſhall eater, and 


there 1s no occupancy ibid. 
11. For occupancy is only to ſupply 
a freehold - | 99 x8 


2. Alſo rent to A. pur auter vie 


ceaſes by A.'s death ibid. 
13. The act of a copyholder cannot 
alter his eſtate in prejudice of the 
e 
14. Copybolds are included within 

an exception of demeans of the 

manor | | 573 


Coroner. 


1. Where chere is but 68 MEAT; and 


he challenged for favour, the ve- 


nire, Oc. mult go to the coroners 
| 152 


2 a if two ſheriffs are, and but 


one only challenged, it mult iſſue 
to the other ſheriff ibid. 


3. So if two coroners are, and one is 


challenged, the other muſt act 774. 
4. If a cotoner's inqueſt be quaſhed, 
he muſt make a new one, /uper vi- 
um corporis f 190 
5. But if a melius inquirendum be on 
a male ſe geſit of the coroner, the 
inquiry muſt be before the ſheriff, 
or commiſſioners upon affidavits; 
for none but the coroner can in- 
. uire /ufer viſum corporis | 
6. He 1 cauſe the body to be dug 


up ſoon after the burial, but not a 


long time after 377 
. See a coroner's inqueſt quaſhed 
becauſe the wound not ſet forth, 
nor that the party died of it 76:4, 


See allo Indiaments. 


Corporation. 


I, Elections, Sc. to be made origin- 
ally by ihe body at 
01. II. 


large, may by 


ibid. . 


uſage and by-laws'be refrained to 
a ſelect number Page 190 
Alfo the election may be in one 


body, and approbation in ano- 


ther 436 
2. The ſurrender of a charter of in- 
corporation is void without inroll- 
ment | ; 191 


3. Where members under a good old 
charter join with members under a 


new bad one, their acts are void 
OED ibid, 
4. A corporation muſt have a name 
either expreſſed in the grant or im- 


plied in the nature of the thing, 


ibid. 

5. They may do an act upon record 
without their common ſeal, but not 
in pats | 192 
6. At common law no officer was 
bound to fign a return ibid. 
7. They may make a fraternity, and 
alſo by-laws to bind ſtrangers, for 
public convenience ibid, 


8. See the difference between a cor- 


_ poration and a fraternity 193 
9. They may ſue by their name of 
incorporation, notwithſtanding an 
expreſs power to ſue by another 
5 3 434. 451 

10. A corporation aggregate may ap- 
point a bailiff to diſtrain, Tc. with. 
out deed 191, 467 


See alſo By-Laws, Cuſtoms, Fran- 
chiſes, London, and Mandamus, 


_Cofts. 


1. Full coſts are allowed in treſpaſs 
where done clamando titulum, or 


the freehold be in queſtion 193 
2, The king pays colts for amend- 
ments, but not for going on to 
trial ibid. 
3. But where there is a proſecutor he 

ſhall pay it in both caſes 
4. No coſts are allowed on demur- 

rers to pleas in abatement to either 
plaintiff or defendant _ 194. 
5. [nformation againſt three, and one 
only acquitted, he ſhall not have 
coſts on 4, 5 M. & M. c. 18. ibid, 
6. Coſts taxed upon a certiorari, are 
to be _—_— colts in B. R. 55 
5 "Ps 


*. 


ibid. 


10—-— 


THE TABLE, 


7. Proſecutor cannot move to aggra- 
vate the fine after his accepting 


coſts | Page 55 
8. See an expoſition of the rule for 
putting off trial upon payment of 
9. Note; Iſſues are never eſtreated by 
- . ſpecial rule, unleſs in extraordinary 
caſes 55 
10. See exemplary iſſues ordered to 
be returned againſt the E. 7. Com- 


+ pany | 191 


See alſo Damages, and Fines and 
5 Amerciaments. 


Cottages and Inmates.” 


1. See the deſcription of a cottage, 


curtilage, meſſuage, &e. 169 
2. And that the ſtat. De Extenta Ma- 
nerii ſays a cottage contains a cur- 
tilage, &c. ibid. 
3. The ordinance 4e terris menſuran- 


dis is an act of parliament 195 


Covenant. 


1. A. lets a houſe excepting two 
rooms, and is diſturbed therein, co- 
venant lies not 196 

2. Aliter if excepting a paſſage there- 
to, and he be diſturbed in that 1874. 

3. ' Where a bond or covenant to in- 
demnify is made before the firſt 
condition, it is forfeited by the 
breach | 197 

4. Aliter if given afterwards, or to 
indemnify againſt a ſingle bill 774. 

5. Aſſignee is not liable to a breach 
incurred before aſſignment 199 

6. Though covenant may be brought 
on a deed-poll, yet none can bring 
it unleſs named in the deed 197 

7. Covenant to diſcharge from taxes 
tends only to ſubſequent taxes of 
the ſame nature, not of different 
natures 198 

« Free from deduction or abate- 
ment for any taxes impoſed or 10 be 
impoſed, parliamentary or other- 
abe; or without any deduction, 

'  defalcation, or abatement in any re. 

ſpe whatfeever ; or free from all 


11. Aliter of independant covenants 


taxes and aſſeſſments aubatſeever; 
exempt from ſubſeguent land-tax, n. 

2 N Page 198 
The laſt caſe from a tax for clean - 
ing ſireets. . 
8. Grantee of a rent-charge cannot 
bring covenant againſt afſipnee of 
the ſame land | ibid. 
9. Diverſity where a covenant is avoid- 
ed by ſubſequent ſtatute, and where 
not ibid. 
10. Where a conveyance of land .is 
void, fo as no eſtate paſſes, all de- 
pendant covenants are void alſo 
199 


| | ibid. 
12. That a covenant to repair runs 
with the lands, and the reaſon 


thereof, wide * 317 
13. What words will make a cove- 
nant joint or ſeveral 393 


14. See the caſe of a mortgagee's co- 
venanting that the mortgagor ſhall 
_ _ quietly enjoy till default of pay- 
See alſo 4/ignment and Breach, 


Counties Palatine, vide Palatine 
: Counties . 


Courts, and Inferior Furiſdidions, 


1. Power to examine, hear, and po- 


niſh, is a judicial power 2co 
2. A court that has power to fine or 
impriſon is a court of record 161d. 
3. All miſdemeanors of judicial offi- 
cers are contempts of B. R. 201 
4. See the proceedings and proceſs of 
inferior courts, and of puniſhing 
jurors there Py. ibid. 
5. See an attachment againſt a judge 
of a corporation court for granting 

a new trial | 
6. In a preſentment in a courc-leet, 
it is not neceſſary to ſhew how nor 
pus jure the court is held 200 
7. Where the joriſdiction of a court 
is limited in things, and they hold 
plea of other matters, all is void 

| 5 202 
8. Aliter where limited to perſons. 
For there if the defendant does nat 
plead to it, he is eſtopped 201 

| TY 9. 80 


201, 660 
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9. So where a matter is averred to be 
within the juriſdiQion, if the de- 
fendant does not plead to the joriſ- 
diction he is eſtopped Page 202 
10. An officer executing proceſs of 
inferior courts is juſtied though 
the cauſe be out of the juriſdiction, 


Except it appears to be ſo 201 
_ Plea that it aroſe out of the juri/- 
dition is bad, n. | ibid. 


11. A judgment of a ſuperior. court 
is only voidable, but of an inferior 
court if they exceed it is void 

2155 674 

12. No new trial in inferior courts 

| | 5 | | 650 

See alſo Juriſdiction, Marſhal, Uni- 


 ver/ities, . 


Cuſtoms, 
1. A cuſtom though apparently ſub- 


ſequent to another may be alſo laid 


time out of mind; for cuſtoms are 
not coeval 293 
2. A cuſtom that none ſhall trade in 
a town beſides perſons free of the 
gullda mercatoria there, Q If good 
in any except London 20 
Such a cuſtom is good; but a by- 


law without a cuſtom void, n. ibid, 


3. See the difference as to ſuch a cuſ- 


tom between London and other ci- 


ties 204 


4- Anciently the king's grant to have 
guildam mercatariam made the town 
a corporation 3 ibid, 

5. This action ought to have been 
brought by the guild or corpora- 

tion ibid, 

6. See the difference between gene- 
ral cuſtoms whereof the law takes 
notice, and ſpecial cuſtoms which 
muſt be pleaded, wide 184, 243 

7. For cuſtoms of copyhold manors, 
wide Copyhold, © 


ges alſo Melee, Crrperation,” Los- 
Aon, and Univer/ities. 1 


Cuſtos Rotulorum, vide Offices, &c, | 


D 
* | Damages. 


1. CTATUTES that give coſts 
. are to be taken ſtrictly Page 205 
2. By 2 V. M. . 1. c. 5. The plain- 
tiff ſhall recover treble coſts as well 
as treble damages ibis, 
3. Where a ſtatute gives a penalty to 
the party grieved he ſhall have 
colts ; contra if to the informer 205 
4. In caſe for ſlander with ſpecial 


damage, the plaintiff ſhall have full 


| coſts: though the damages under 
40. : ibid, 
5. The Court are bound by the clauſe 
in 21 Fac. c. 16. for increaling 
coſts, but the jury not 207 


6. Ia treſpaſs for taking, driving, and 


wounding his ſheep, the plaintiff 
ſhall have full coſts | 208 
7. See the conſtruction of 22, 23 Car, 
2. c. g. of certifying for coſts ſand 
note) . 206, 208 


8. Upon a recognizance of bail no 


damages can be given occaffone dila- 


tionis executionis 208 
9. Huſband and wife declare upon 


an indeb. aſſump. to them as exe- 
cutors, on nonluit they ſhall pay 
colls | 207 
Where an executor could ſue in jure 


coſts, n. id. 
Net liable in trover; 1½ cunt, 
Trover and conver/ion in the tef> 
 tator's life. 24, Trover in his lifts, 
converſion after. 3d, Both after id. 
10. Upon a nonſuit in replevin for a 
_ diſtreſs for a poor's rate, if the jury 
omit to inquire of damages, it may 
be ſypplied by writ afterwards 205 
11. Treſpaſs for entering an houle 
and aſſaulting, Tc. the aſſault, Sc. 
may be laid by way of aggravation 
of damages 642 


| See allo Cor. 


Day, Date, and Delivery, 


1. The day of the delivery of a deed 


is the day of the date, though there 
is no date ſet forth _ 76 
LI 2. 1 
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2. If a deed bear date one day, and 


be delivered another, it was really 

dated when delivered Page 76 
3. But as to the clauſe geren. dat. Ic. 
it ſeems otherwiſe, and differs from 
a @ duta or cujus dat. Ic. ibid. Et 

vide p. | 463 
4. If an award be pleaded without 
dute, it muſt be computed from 
the delivery 76 
5. An impoſſible date is no date, and 


a a plaintiff muſt declare of the time 


of making, c. 463 
6. A leaſe to commence 2 duta in- 
"cludes the day of the date, per 3 
contra Treby 913 
7. A deed dated in figures without 
ann Domini, Sc. good, c. 658 
8. Leſſor dying on the day the rent 
became payable (i. . before ſun- 
ſet) it ſnall go to the heir, not the 
executor | 897 
9. Inſurance of A.'s life for a year, 
A. dies on the laſt day thereof, the 
"Inſurer is liable | 625 


Bee alſo Age and Term: time, Ec. 


Brel 


| Is Debt lies for ſheriff 's fees of exe - 


cuting an elegit 209 
2. It lies in the Mar/a//eaqna judg- 
ment had in B. RK. ibid. 
3. In debt for rent on a leaſe at will 

occupation muſt be ſhewn 151d. 


4. In all caſes where debt lies an in- 


debitatus aſſumpſit will lie, ſed non 
e contra SS 
5. Where the ſame hand 1s to receive 


that ought to pay, it is an extin- 


guiſhment of the debt, vide 305 


Deceit. 
1. It lies on warranty of a horſe to be 
ſound that wants an eye, Cc. 210 
2. Where the ſeller has the poſſeſſion 
of chattels, the bare affirming them 
to be his makes a warranty 76d. 
3. Aliter where he has not poſſeſſion, 
for there is room to queſtion his 
title, and caveat emptor 
' This opinion denied, n. 
4. But ſuch affirmance is no warranty 


211 


ibid. 


in ſale of lands, whether the ſeller 
be in or out of poſſeſſion Page 211 
5. Deceit lies for affirming to à pur- 
chaſor that the rent is more than 
it is iS | ibid, 
6. Deceit for a fine levied of ancient 
demeſne lies againſt the heirs of 
the conozor and conuzee after five 
years, becauſe. it was merely void 

0 By | 210 


Declaration, p. 22. 


1. See the diverſity between charging 
a priſoner with the declaration. in 
term- time and in the vacation (wide 
note) En 213, 214 

2. In caſe for maliciouſly holding to 
bail, the declaration is to recite the 
ſum due and the proceſs ſpecially, 


c. Ws. | l 
3. In conſideratione inde ſuper ſe of 
" Jumpſfit, not ſaying the defendant 
_ efjump/it, held well after verdict 26 
4. Miſtakes in a declaration cannot 
be taken advantage of on a plea in 
abatement 5 212 
5. In zarr. by adminiſtrator, want of 
alleging by whom committed cur- 
ed by. pleading nen off factum 37 
6. On adminiſtration granted during 
the abſence of J. S. the narr. muſt 
aver that J. S. is abſent 42 
7. Declaration for keeping a bull 
ulſed to run at men, is naught after 
verdict, without /czens or ſcienter 
1 | 2 
8. On the ſtatute of hue and cry, 
the declaration need not ſet forth 
the oath to be taken before a juſtice 
of peace of the hundred 614 
9. Declaration concluded contra for- 

mam flatuti well, though ſome of 
the matters are not within the fta- 
tote 212 
10. Two counts in a zarr. for things 
of the ſame kind not averred to be 
different, well after verdit 213 
11. What declarations. are. cured by 
verdict, wide Verdids, and 364 
12. Declarations in guare impedis up- 
on agreement by indenture between 
joint · tenants to preſent by turns 43 
13. Declarations on bills of exchange, 
vide 128, 131 
14. How 
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14. How to deelare on a bond dated 
beyond ſea Page 660 
25. See the difference of declaring 
on words ſpoken and words written 

x" FI WH 661 
16. How to declare in indeb. aſſump. 
ſor a negro ſold 1 666 
17. How to declare in treſpaſs vi & 
armis, vide 636 
18. A declaration in ejectment maſt 
ſhew the quantity of each ſort of 
land | 254. 
19. Where the count ſhall abate for 


repugnancy 213 


20. See a declaration on copyhold 


land, not ſaid ad woluntatem domint 
held well after verdict 364 


See alſo Recognizances, 1 and 2, 


Deeds and Charters. 


26s Where a deed runs in the firſt 
perſon, figning and ſealing makes 


A. à party though not named 


therein 2 


| 14 
2. Where one is bound by deed to do 
an act, of which he is to give no- 


tice, though the notice is diſpenſed 
with by becoming impoſſible, yet 
the act muſt be done ibid. 


3. Upon non e fafum found againſt 


2 deed it may be kept in court, 
aliter if on a collateral iſſue 215 
4. Where the deed or writing is only 
produced as evidence, and the 
action not founded on it, the de- 
fendant cannot have a copy 1d. 
5. An obligation delivered by A. to 
C. to the uſe of B. is a deed till 


B » ref uſes 30 1 i 
See alſo Obligations, Oyer, and Re- 


leaſes. 


"Deer-ftealing, vide Convi@ions, In- 
| didments, and Principal. 


| Default. | 


. Where a defendant makes default 


at ni/i prius, no judgment can be 
given for him, nor repleader a- 
warded 5 216 
2. In perſonal actions the firſt default 


before, and the ſecond after iſſue 
joined is peremptory Page 216 
3. Where upon default after iſſue 
| Joined the inqueſt ſhall be taken by 
default, and where judgment may 
be given ibid. and 217 
4. But in appeal of rape, if after iſ- 
ſue joĩned the defendant makes de- 
fault there ſnall be neitber 217 
5. Default may be waived in real ac- 
tions, not in perſonal Bid. 
6. The day of a grius not being the 
ſame with the ſame day in bank, a 
default at niff prius cannot be 
waived at the day in bank ibid. 


Defeaſance, vide Releaſes, 


Defence. 


A plea without defence may be re- 
fuſed, but is made good by accept- 
ance | 217 

'See alſo Pleas, &c. 


Demand, &c. vide Requeſt, 


Demurrer. 


1. Demurrer to a declaration in tro- 
ver de duobus fulcris, c. plaintiff 


may relcale damages as to that 


218 
2. Demurrer in bar to a plea in 


abatement is a diſcontinuance 218, 


220, vide 93, 94 


3. But iſſue being joined on another 
promiſe, the demurrer was ſtayed 
and may be cured by verdict 218 

4. Demurrer to a demurrer makes a 

_ diſcontinuance (/ 2.) 219 

5. Ademurrer for duplicity muſt ſhew- 
wherein „ 

6. A demurrer may be to part and 
iſſue to the other part 218, 219 

7. No demurrer can be in abatement, 
and if there be, the Court will 


give final judgment 220 


8. If a defendant makes 3 diſconti- 


nuance by his demurrer, the plain- 


tiff may either take judgment cr 
join in demurrer | 4 
9. See judgments on demurrers 402, 


| | 49 
See allo E/oppel, Plens, &c. 15 


Denizens, vide Aliens, 


Deidands, 


liz 
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Deodandi. 
1. Where ſeveral things move ad mor- 


tem, they are all deedands Page 220 


2. As where a cart overturned and 
threw a perſon from it before the 
wheels a waggon which ran over 

the man, and killed him, both the 
cart and the waggon, and all the 
horſes of both, are deodands ibid. 

3- Soifa tree fall on the branch of 


another tree which breaks and kills 


a man, both are forfeited ibid. 
4. So if a horſe throws a man in a ri- 
ver which carries him down to a 
— mill where he is killed with the 
wheel | | OHSS 

The Courts do not give countenance 
IL deodands, n. ibid. 


Departure. 


1. In treſpaſs to a juſtification by diſ- 
treſs, if the 1 
abuſe, it is no departure 224 

. as to diftreſs for rent fince flat. 

Ii. Joy ihe - 2d. 

2. So in treſpaſs, if the defendant juf- 
tifies on the day in #arr., the plain- 
tiff may allege another day in his 
replication ; 222 

3. And ſo he may in aſumpft; for 
the time is but circumſtance, and 
if the defendant force him to vary 
it is no departure 223 

4. Nor is a varying from that which 
is not materially alleged any de- 

parture 222 

5. But where performance is pleaded, 

| of excuſe is afterward 
ſer forth in the rejoinder, it is a de- 
parcure 221 


Deputy, vide Authority. 


: Detinue. 
1. An action of detinue will lie for 
goods forfeited, ſee the reaſon 223 


2. Detinue of charters no plea in 
dower after imparlance 252 


5 See alſo Acbions in General, 
Deveſlavit, vide Executor. 


* 
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6. And the legal ſenſe of the words 


aintiff replies an 


Deviſe. 


1. No conftrution or implication to 


be admitted againſt the expreſs 
words of a deviſe Page 226, 227 
2. And where a particular eſtate is 
expreſs]y deviſed, a contrary intent 
is not to be implied from ſubſe- 
quent words 5 836 
3. Expreſſio eorum que tacite inſunt 
nihil operatur (in margine) 233 


4. The teſtator's intent is to be col- 
lected from the words of the will, 


and not extrinſic circumſtances 23 
Light may be thrown upon a will 8 
by the averment of diſtin# fads, 5 
( 5 5 id. 
5. And words in a will that are good 
ſenſe in themſelves, are not to be 
tranſpoſed 236 


is to be taken, if a contrary ſenſe 
be not manifeſtly implied 238 
7. The word /granted) in a will con- 
ſtroed as if it had been, agreed to 
be granted in 
8. Note; Matter that cannot appear 
till found, when ſound is not to be 
regarded in the expoſition of wills. 


Vide fup. pl. 4. 235 


9. What words in a will give only an 


eſtate for life, and what a fee, with- 
out heirs | | ibid. 
Where there is a particular eſtate. 
deviſed, a contrary intent is not to 
be implied from ſubſequent ods 
The principle of raifing deviſes by 
ibid 


implication, n. ibid. 


10. The words all my eſtate, in a will, 


paſs both the thing and all the teſ- 
tator's intereſt therein ibid. 
Concerning the word ęſtate or 
eftates in a will, n. ibid. 
11. So, I give all my eftate, right, 
title, and intereſt in, &c., and al/o 
the houſe called, &c., gives a fee in 
the houſe 234 
12. So the worde, whatever el/e { 
have not diſpeſed of, will carry a fee 
in a will | 239 
13. So a deviſe to. 4. for life, and 
then to be at her diſpoſal, &c. gives 
an eſtate fur life with power to diſ- 
pole in fee ibid, 

1 14. See 
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14. See the difference between a 


power appendant to the eſtate, and 
where it is collateral Page 240 
15. Yet a deviſe of all the lands I 
ſhall have at my deceaſe will not 
paſs lands purchaſed after the de- 
viſe . 237 


3 N 
16. But it ſeems otherwiſe in deviſes 


of chattels and perſonal eſtate, vide 
ibid, (and note) | 238 
17. A deviſe of a term of years to ſe- 
veral ſucceſſively for life, after all 
are dead, the deviſor's executor 
mall have the reſidue 231 
18. A deviſe to the firſt ſon of 4. (4. 
having none at that time) is void 
229 


19. But a de viſe to an infant in wentre 


Ja mere, is good, becauſe in % 230 
20 Deriſe of the rents and profits 
of lands to A. to be paid by the ex- 
ecutors, is a deviſe of the lands 
to . 228 
21. Limitation of a term to A. and 
the heirs of his body, and if he dies 
ſans iſſue, living B., then to B. is 
good | 225 
22. Deviſe to 4. and F. and their 
heirs, and the longerliver of them, 
equally to be divided between 
them and their heirs, makes a te- 
nancy in common 226, wide 391 
Other caſes of tenancies in common, 
u. | = = ibid. 
23- A contingent remainder mult 
veſt during the particular eſtate, 
or eo inſlante that it determines 
ft | | 228, 238 
24. Ergo a remainder to the right 
heirs of J. S. is void, if the parti- 
cular eſtate determines in the life 
of J. &. 238 


25. A deviſe to A. for fifty years if 


he ſo long live, remainder to the 
heirs-male of A., remainder to B., 
the laſt remainder takes effect pre- 
ſently, becauſe the firlt remainder 
Was void | 226 
26. Adeviſe to A. for life, and if he 
have iſſue- male, then to ſuch iſſue- 
male and his heirs; and if he die 
without iſſue- male, to B. and his 
heirs; A. has but an eſtate for life, 
and both remainders are contingent 


224 


27. Note; There may be a poſſibility 


of reverter where no remainder can 


be limited (vide ſupra No 17.) 


3 
28. A deviſe by che father to the ſon 


and his heirs for ever, and for want 
of ſuch heits then to the right heirs 


of the father, is an eſtate-tail in 


the ſon. 1 | 2 
29. A. having a remainder in tail 
with a reverſion in fee, deviſes to 
one ſon in tail, remainder to the 
other in fee, is good, becauſe it al- 
ters the tenure ibid, 
30. Deviſe to A, if B. a ſtranger dies 


without iſſue, is an executory de- 


viſe ibid. 
31. Aliter if B. were tenant in tail 
with remainder to the deviſor i&id. 


32. See the three kinds of executory ' 


eſtates, and within what time an 
executory eſtate ought to ariſe 229 
33. Alimitation per verba de preſents 
will make an executory deviſe ; 
aliter if per verba de futuro 226 


34. A. having two daughters, one 
has a ſon and dies, 4 deviſes lands 


to the ſon, he takes by the deviſe. 
and not by diſctent 242 


See alſo Executors, Legacies, Uſes g. 
and Wills, 


Diaceſe, vide Adminiſtrations, Biſhops, 


&c. 
| Diſcent. 
1. A diſcent which tolls entry muſt 
be immediate _ | 241 
2. And coyerture to avoid ſuch diſ- 
cent muſt be continual ibid, 


So any other diſability taking a 


caſe out of a ſtatute of limitations, u. 
5 ibid. 


3. Where the ſame eſtate is deviſed 


to one which he would have taken 


by diſcent, he is in by the diſcent, 


notwithſtanding the poſſibility of a 


charge ibid. 


If the eftate is the ſame in quality, 
the heir takes by diſcent, notwwith+ 
„landing an abſolute charge, n. ibid. 

4. Yet A. having two daughters, one 
has a ſon and dies, and then A. de- 
viſes to the ſon, the ſon takes the 


whole by the deviſe 242 


— 


„ 5. And 
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5. And there cannot be a diſcent of 

a moiety to one Coparcener as heir 
| | | \, Page 242 
6. Borengh-engliſb lands deſcend to 

the repreſentative of the youngeſt 

ſon 1 243 
7. For where cuſtom makes an heir, 
the law implies all incidents io the 
cCourſe of diſcents ibid. 
8. But a difference is between gene- 
ral cuſtoms of which the law takes 
notice, and ſpecial cuſtoms ibid. 


See alſo Heir. 


Diſcontinuance of Eſtate. 

1. A., tenant in tail, levies a fine to 
B. for B.'s life with warranty, and 
after levies a fine to the uſe of 4. 
and his heirs with warranty 244 

2. The firſt fine was a difcontinuance, 

but it was only a diſcontinuance 
during the life of B. ibid. 

3. For a diſcontinuance remains no 
longer than the wrongful eſtate 
that cauſes it | 

4. Nor could the ſecond fine enlarge 
the diſcontinuance, becauſe there- 
by the eſtate returned' back to the 

conuſor . ibid. 

5. Andif the ſecond fine had been to 

a ſtranger, yet during the life of 
the firſt conuſee it made no diſcon- 

tinuance 15 ibid. 
6. There may. be a diſcontinuance 
Which turns the eſtate to a right, 
and not take away entry 245 


Diſcontinuanct of Actions and Proceſs, 
vide Continuance, &., and p. 218, 


— 


219, 329. 
Diſſeifen and Seiſin. 


1. Mortgagee covenants that mort- 
gagor ſhall quietly enjoy till de- 
tault of payment, and then aſſigns 
| | 4 
2. Aſter. ſach aſſignment Ee BC] 
is only tenant at ſufferance, but 
dis continuing in poſſeſſion does not 
turn the term to a right, nor make 
a diſſeiſin 245, 246 


The naturt of 4 mortgagor's in- 


tereſt, n. ibid. 


id. 


THE TABLE. 
| 3 An entry in ejectment is not a real 


entry, nor ſhall it avoid a fine or 
make a ſeiſin Page 246 
4. A bare entry on another without 
an expulſion makes only ſuch a 
ſeiſin, that the law will adjudge 
bim 1n poſſeſſion only that has the 
right, but not work a diſſeiſin 1874. 
5. Where an office is a freehold the 
_ denial of fees is a diſſeiſin 333 


See alſo Entry forcible. + 


Difeners, vide Church of England 
i and US bes” ** 


| 3 Diftre/s. | 

1. What things are diſtrainable or 
not wide - 249 
2. An anchor and ſails of a ſhip are 
diſtrainable for port duties 248, 249 
3- Yet goods dehvered to a tradet- 
man to be manufactured are not 
for rent N 250 
4. Nor goods delivered to a common 
carrier that carries them for hire 
A carriage landing at livery is 
not protected, n. ibid. 
5. Where diſtreſs is without cauſe, 
'the owner may reſcue before im- 
pounding, not after 247 
6. Where a diltreſs eſcapes, the dif- 
trainer cannot bring treſpaſs, un- 
leſs ſhewn to be without his default 
| 248 

7. But if the diſtre ſs dies after taken, 
he may have treſpaſs for damage- 
feaſant hid 
8. Where the law gives a diſtreſs for 
public benefit the officer may ſell 


9. On a diſtreſs in two hundreds in 


different counties, the oath on ſale 
may be adminiſtered by the con- 
ſtable of either E 


See alſo Damages, Replevin, and 
| Treſpaſs. ; 


Diſtribution, 


1. Brothers grandchildren cannot 
ſhare with brothers children 250 
2. Aunt not entitled to ſhare with 
grandmother, the latter being 
nearer of kin | 281 
3. Aby 
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3. Any perſon entitled to a diſtribu- 


tion may ſue an adminiſtrator in 
the Spiritual Court, to account, 
| Page 251 


&e. | OE, | 
4. See the old law of diſtributions 


and inheritances Sande 
5. And ſee how far eſtates pur auler 


Vie are aſſets and diſtributable 464 


Ste al ſo Adminiſtrations and Executors. 
Diviſion, vide Apportionment. 


Doaver. 


. A eme ſhall be endowed of the ca- 
pital meſſuage or caput buroniæ, ex- 
cept of a feudal barony 253 
2. But at this day there are no feudal 


baronies except Arundel ibid. 


3. A tenant for life, remainder for 
years, remainder to A. in tail, L.'s 
wife ſhall be endowed 254 

4. But otherwiſe if the meſne re- 
mainder had been for life ibid. 

5. Detinue of charters is no plea in 

_  dower after imparlance 252 


6. Tenant in dower dies before writ 


of inquiry executed, adminittrator 
cannot bring a i. fa. for the da- 


mages and meſne profits ibid. 
A doxwreſss is entitled to come into 
equity for her dower, n. ibid, 
Note on the right of dower when 
there are terms, &c. . 
Edifices, vide Houſes, &c. 
Zjed ment. 


IN ejectment the declaration muſt 
ſhew the quantum of each ſpe- 
cies of land 24 
2. Yet de mineris carbonum without 
ſhewing the number, held well in 
Durham 5p | 77 268 
3. In ejectment on condition of re- 
entry, proof of actual entry and 


oufter is not neceſſary 259 
Only neceſſary to avoid a fine, n. 
ibid, 


4. See the proceedings againſt the 
_ defendant, if he does not confeſs 
leaſe, entry, and ou/ter ibid. 
5 In ejectment for an empty houſe 
a leaſe is to be ſealed in the ſame, 
and entry, Sc. mads 255 


6. And a judgment therein ſet aſide, 


| becauſe no affidavit of ſuch leaſe, 


entry, Cc. Page 255 
7. A ſervice upon the ſervant, if the 
defendant ackngwl:dges he re- 
ceived it, is ſufficient ibid. 
8. Landlord may be joined a defend- 
ant if he requeſt it, but is not com- 


pellable | 256 
9. A wife, may be made a defendant 


in ejectment where the huſband is 
leffor of the plaintiff / 2357 
10, A church is demandable therein 
by the name of a meſſuage 256 
11. Note; A ſpecial rule was to de- 
fend guoad a right of entry to per- 
form otvine ſervice ibid. 
Such rule denied, n. ibid. 

12 The plaiatiff in ejectment is 
merely nominal, and he is a truſtee 


for the leſſor, and his releaſe is a 


contempt | 260 
So affigning his diath for error, n. 
ibid, 


13. The term laid in the declaration, 
if it expires pending the ſuit, can- 
not be enlarged without conſent 


257 
Amendments in the term of the de- 
miſe allowed, n. ibid. 


14. After a whole term elapſed the 


plaintiff in ejectment muſt give 
new notice to plead, c. ibid. 
15. Execution on judgment in eject- 
ment cannot be ſued out after the 
year and day without a i fa. 258 
16. On a judgment for the plaintiff, 
if the defendant brings error, he 

. ought not to bring a new n 
ibid. 


17. Who may falſify a recovery in 


ejcetment ibid. 


General principle of this action, 


n. | | 200 
Election of Adtions, vide Afions in 
| General, | 
Elegit, vide Recognizance, 


Entry forcible. 


1. Tenant at will not within any of 
the ſtatutes of forcibleentry 260 
2, In inquiſitions and indictments 
thereon, both expulſion and diſ- 
ſeiſin muſt be expteſsly alleged 261 


3. And 
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3. And though gdifeifr. imports a 
freehold, yet d;ferfrvit without ex- 
pulit is ill Page 261 
4. On an inquiſition removed into 
ZB. K., no reſtitution can be if the 
defendant traverſes the force 260 
5. So if he plead, that he has been in 
three years quiet poſſeſſion before 
the force ſuppoſed 
6. A conviction thereof ſhall not be 
quaſhed on motion, if a fine be 
{or ; aliter if no fine ſet 450 
7. Seea commitment for a fine upon 
conviction ofa fercible detainer 353 


Error. 


1. A writ of error is a writ of right 


in all caſes but felony and treaſon 
504. And lies againſt the king 264 
2. But a writ of error is not proper 
to remove inditments, Wc. 266 
3. Error lies not from the Exchequer 


Court to the Houſe of Lords, for 


the Exchequer-chamber intervenes 


11 

4. Upon error in parliament of a 
jodgment affirmed in B. R. new 
bail is required 3 
5. Error lies to a new. created juriſ- 
diction of record acting by the 
courſe of the com mon law zbid. 
6. But lies not in Cam. Scac. on 27 
Eliz. on an award of execution 


after the original judgment affirm- 


ed there | 263 


7. Where a writ of error abates in 


Cam. Scac. no judgment in B. R. 
without a remittilur 261 
8. After award of execution on a /c:. 
Fa. the defendant cannot have ad- 
vantage of matter pleadable to the 
ſci fa. 204 
9. But where it is awarded on two 
nichils returned, he may be reliev- 
ed by audita querela, or on motion 

| ibid. 

10. Alſo matter contrary to the ſur- 
miſe of the ci. fa. and pleadable 
thereto, is not aſſignable for _ 

| 461 

11. Where a writ of error abates by 
motion, the court muſt be moved 
for execution; aiter if for variance 
264, 285 


ibid. 


WE 


12. A writ of error abates not by 


death of the defendant in error 
8 | ; Page 264 
13. Where the plaintiff brings error, 
and the court reverſes, they give a 
new judgment; aliter if the de- 
fendant brings it 1 62 


14. Variance between the plaint and 


declaration in inferior courts is er- 
ror | 266 


15. Nodiminution can be alleged of 


records out of inferior courts 2314. 


16. Upon a writ of error the court 


takes notice of the law or cuſtom 
of inferior courts; aliter on a hab, 
of. AR TK 269 
17. An inferior court may be held 
per legem mercatoriam, and not a 
court of ſtaple | 265 
18. An original returned by one not 
ne riff is not aſſignable for error 2814. 
19. Irregularity in the return thereof 
muſt be complained of the ſame 
term i ibid, 
20. Where want of original is af. 
ſigned, the plaintiff in error muſt 
ſue a certiorari, unleſs the defend- 
ant confeſs it 267 
21. And where want of original is 
_ aſſigned, and a releaſe is miſplead- 
ed, the court may award a certio- 
rari ad jnformand. conſcientiam 268 
22. Alſo the court may ex officio 
award a certiorari to ſupply a de- 
fect in the body of a record, even 
after in nullo eft errat. pleaded 270 
23. But the party himfelf ſhall not 
have a certiorari, nor allege dimi- 
nution after in aullo eff errat. plead- 
ed ibid. 
24. For the defendant by ſuch plea 
admits the record to be perfect, 
and ſhall not afterwards aliege di- 
minurion ibid. 
25. Defendant in error may ſue out 
a ſecond certiorari, after a variant 
original returned on the firſt 266 
26. Contiauances cannot be returned 
upon the ſame certiorari; with the 
original | 26g 
27. Note; Error in fact may be con- 
. feſſed, but not error in law (vide 
numb. 20.) | 268, 269 
28. The court cannot depart from 
the point put in judgment, if they 
do it is error 268 
. 229. Error 


THE TABLE. 


29. Error coram wobis lies on an af- 
"firmantce in B. R. of a fine levied 
in C. B. 337. vide Fines, 


See allo Amendment 8, 9g, 30. and 


Averment 13. 


Eſcape. 

1. A precedent aſſent of the plaintiff 
will excuſe an eſcape, but not a 
ſubſequent | Page 271 

2. The marſhal not chargeable in 
eſcape till notice of the commit- 
ment 272, 273 

3. If one taken on an erroneous ca. 
Ja. eſcapes, yet the ſheriff is liable; 
aliter if on a cap. ad reſpond. 273 


4. Diſcharge by a court not having 


Juriſdiction is void, and therefore 


an eſcape ibid. 


5. A, levies a plaint in the ſheriff's 
court of Loxdon againſt B. being in 
cuſtody in a former plaint by C., 


if Z. eſcapes, 4. may bring eſcape. 


| 273» 274 
6. See an indictment againſt a gaoler 
for negligent eſcape of one com- 


mitted to priſon, and charged with 


high treaſon, held il! 272, 377 
7. For it is not enough to ſay he was 


charged with high treaſon, but he 


muſt be committed for it alſo 76:9. 
8. If one be commitzed to the ſheriff 
for a crime, and the gaoler ſuffer 
him to eſcape, the gaoler is liable 
and not the ſheriff ibid. 


9. For the ſheriff ſhall anſwer civilly 


for the faults of his gaoler; but not 
eriminally ' _ i#bid. 
How the ſheriff ſhall anſwer for 
his bailiff, n. ibid. 
Collection of caſes reſpecting eſcapes, 
. | | 274 


Eſcrow, 


A plea delivered as an eſcrow ought 
to conclude to the country 154. 


Zfates, vide Deviſes, Diſcontinuance, 
Que Eftate, Fines, Recoveries, and 
Tail. | | 
4 0 Eftoppel. 

1. A leaſe for years may operate as 


to part by eſtoppel, and as to the 


reſidue by paſling an intereſt P. 275 
2. Where an eſtoppel works on the 
intereſt of the land, it. runs with 
it, and is a title Page 276 
3. A jury is bound by eſtoppel unleſs 
the party leaves the fact at large by 
pleading | 3, 276 
4. Where the eſtoppel appears on re- 
cord the other ſide may demor 277 


5. Aci. fa. againlt tertenants recit- 
ing a judgment of a wrong term, 


and on nul tiel record, judgment 
for the plaintiff, and elegit thereon, 
In ejetment the defendant is eſtop- 
ped to take advantage of the va- 
riance 8 | 267 
6. A judgment againſt an executor 
by con feflion or default is an admil- 
ſion of aſſerts, and he is eſtopped to 
ſay the contrary on a devaſtavit re- 


turned, and ſo is a jury 310 


 #}trays, vide Waifs. 


Eftreats, vide Fines and Amerciaments. 


Evidence. 


1. In debt for rent on iſſue nil debet 
the ſtatute of limitations may be 
given in evidence; ſo in caſe on 


non aſſumpfit | 278 


2, So in indebitatus aſſumpſit, on iſſue 
non aſſump/it, infancy may be git en 
in evidence 279 

3. In ejectment, what poſſeſſion or 
entry will prevent the ſlatute of li- 

mitations (wide Entry and Difſerfin} 
h | 285 


4. Depoſitions in Chancery de bene efe 


are good evidence at Jaw where the 
witnefes die before anſwer 278 
5. But po depoſitions in perpetuam 
rei memoriam, Sc., are evidence in 
any caſe as long as the witneſles 
live 280, 555 


Vide as to depoſitions of a party 


becoming intereſted after they are 


taken, ibid. and note. 


Not, unleſs the defendant was in 
contempt, n. ibid, 
I hat a ſufficient proof of their be- 
ing taken upon bill and anſaer ibid. 
Can. only be given in evidence 
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Je. 
5. Depoſitions before a juſtice, if the 
_ felony, but in no caſe elſe 
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 againſ Zarties, except in caſe of tolls, 
&c 


Page 286, 555 


Alloaued, though bill difaifſed for 
ant of equity, ſecus for irregu- 
larity _ | ibid. 
6. If one makes an anſwer in Chan- 
cery Which prejudices his eſtate, 
jt may be given in evidence againſt 


him, but not againſt his alienee, 


286 


deponent die, may be evidence in 

281 

Extra of the ſtatutes requiring 

| fuch depofitions to be taken, and paſ- 

Sages from Hale, Hawkins, Foſter, 
&c., relative thereto. 


8. A general biſtory is evidence to 
prove a matter relating to the king - 


dom in general, but not a parti- 
.cular right or cuſtom ibid. 


9. So a year · book to prove the courſe 


of the Court, and heralds books to 
prove pedigrees, Oc. So pariſh- 
regiſters, vide ibid. & 690 


o. A record of ſeſſions may be evi- 


dence to prove the plaintiff had not 
taken the oaths, and ſo his office 
void - 284 
11. Alſo, the matter of a record loit 
may be proved by other evidence 


| 285 
* A printed ſtatute no evidence upon 
nul tiel record 566 


12. Recital of a leaſe in a releaſe is 
evidence againſt the releaſor and 
thoſe claiming under him 286 

13. But not againſt others without 
proving there was ſuch a deed, and 
that it is loſt or deſtroyed ibid. 

14. A counterpart no evidence of an 
indenture, unleſs old; or in caſe 
of a fine (vide note) 287 


15. Sentence of the Spiritual Court 


in a cauſe within their juriſdiction 
is concluſive evidence in the point 
tried, otherwiſe cf a collateral mat- 
ter | 290 
16. In trover, by adminiſtrator on 
the inteſtate's poſſeſſion, defendant 
cannot give in evidence a will, on 
the general iſſue; aliter if on the 
adminiſtrator's own poſſeſſion 285 
17. A brewer's book ſigned by a 
drayman that was dead, admitted 
to prove the delivery of beer 1614. 


— 


32. The ſon took the father's money 


N bat entries, memoranda, &c,, 
are admiſſible evidence, n. Page 28: 
18. So a ſhop-book was admitted as 
evidence on proof of the ſervant's 
hand who made the entries, be be- 
ing dead | 90 
19. An indenture of bargain and ſale 
inrolled may be on in evidence 
without proving the execution 280 
9. and vide note tbid. 


20. Where upon nor aſſump. a con- 


demnaticn in foreign attachment 
may be given in evidence or not, 
and how #bid. 


21. And ſee a condemnation after 


original in foreign attachment 
brought before original, held a 
good diſcharge in evidence on an 


aſſump. 291 


22. A goldſmith's note to pay is evi- 


dence of his having received the 
money ' 1 283 


23. Payment of money due to the 


wife as executrix is not evidence to 
maintain an action for money re- 
ceived to the huſband's uſe 282 
24. In debt for rent, Ieuy per diſtreſt, 
& fic non debet, payment or releaſe 
is good evidence 284 
29. But in debt on obligation, c. if 


he pleads raſure, & fic non eſt factum, 


nothing but raſure is evidence ib. 
26. What evidence will be good or 
not to maintain iſſues in caſe, a/- 
JSump/it, Qc., wide the ſeveral titles. 
27. Declaration of a trover in Mid- 
aleſox, and proof of one in Ireland, 


1s good 290 
+ Where denial is not evidence of a 
con verſion in trover 65 5, 666 


28. Deceit of a fadtor beyond ſea is 
evidence to charge the merchant 
here in action of deceit 289 

29. On indictment for a cheat in pro- 
curing a note from A., A. cannot 

de a witneſs, guære 3 

In what criminal caſes the tæſti na- 
u Ma perſon intereſt ed W 

30. Vet A. being cheated was admit- 
ted as a witneſs to prove the fact 
on the indictment 286 

31. The pilot refuſed as a witneſs in 


an sction for running over the 


plaintiff*s barge with a ſhip 287 


and 
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and gave it to A. and the ſon's evi- 
dence admitted in trover againſt A. 
2 q Page 289 
Similar authorities concerning ſer- 
wants diſpoſing of their maſter's _ 
n. 1 . 


3. The heir at law may be a witneſs 


of the title, but the remainder- man 


not 24383 
Nules and caſes relative to intereſt 
in witneſſes, ne. ibid. 


34. Where a plaintiff goes upon the 
credit of divers partners, the act of 
one partner is evidence againſt the 


others, except they ſhew ſome diſ- 


claimer _ 292 
Note reſpecting the reſponſibility 
of partners | ibid. 


35. In treſpaſs on not guilty, the 
defendant cannot give in evidence 
that the place was a highway; 

_ wide ſupra | . 287 
36. In ejectment the plaintiff makes 
title by recovery in dower, the de- 
fendant not admitted to prove a 


term of years prior to the title of 


dower 291 
37. A parol promiſe to be performed 


on a contingency not within the 


ſtatute of frauds, though it happen 
not within the year (and note) 280 
38. Refuſing to give evidence to the 
grand jury is a contempt and fine- 
able +15; * 2 278 


3091 Indictment for breaking the 
chamber of S. in the houſe of 


James, evidence that it was the 


houſe of Jameęſon does not main- 
tain it 8 


See alſo Proof and Witnefts. 
Exchange, vide Bills of Exchange. 
Exchequer, vide Privilege of Place. 


Excommunicato Capiendo. 

1. At common law the writ de excom. 
cap. was always general, not con- 
taining any ſpecial cauſe, and re- 


turnable in Chancery 293 


2. But ſince the ſtat, 5 Eliz. c. 23. 
the cauſe muſt be expreſſed in the 
writ, and it 1s returnable in B. R. 

| ; | 293», 294 

3. And ſince that ſtatute the court of 

B. R. may diſcharge the party on 


the inſufficiency of the return 293 


10 


* 


4. The court of B. R. may either 
quaſh the writ or award a /uper/+- 
deas, and a ſuperſedeas ſhall not go 
out of Chancery Page 293, 294 

5. An excom. cap. pro quibuſdam causa 
Subtration. decimar. five al. jur. ec- 


clefiaſt. quaſhed for uncertainty | 
| ibid. 


6. So the recital of the /pnificavit 
therein being in quodam negotio pu- 
erorum educationis, it was alſo quaſh - 
ed for incertainty 294 


7. One taken on an excom. cap. can- 


not come into court but by habeas 
corpus, and that not before the re- 
turn of the proceſs ibid. 
8. And if brought in before the ex- 
com. cap. is returnable, he can nei- 
ther plead nor move to quaſh the 
writ | ibid. 
9. See one taken on excom. cap. pro 
jadtitatione maritagii, and excep- 
tions to the writ diſallowed 294, 


295 


 Executors, 


1. No funeral expences are allowed 
for the pall or other ornaments 296 
2. Neceſſary expences to be allowed 
are only the coffin, bell, parſon, 
clerk, and bearers fees ibid. 

A court of law will allow 101. 

à⁊ court of equity more, according to 


circumſtances, n. ibid. 


3. He is complete executor before 
probate for all purpoſes but bring- 
ing actions (ſee his power) 3o1, 
| | u. 


| 9.0 

4. But though by the will he has a 
right veſted, yet he cannot ſue for 
It till probate 155 299 
5. He may commence an action be- 


fore probate, but not declare 302 


Ou. If he may not decline making 


profert, as demanding oyer will only _ 


ay the ſuit till probate, n. 301 
Hie cannot ſue in Chancery without 
probate, but ſubſeguent probate makes 
the bill, Sc. good, n. 303 
6. The ordinary cannot refuſe pro- 
bate to an executor becauſe he is 


incapax EL 269 


7, Nor can he inſiſt on ſecurity from 
him, becauſe the teſtator has al- 
lowed him ſufficient ibid. 

RE | 8. None 
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8. None can prove a will but he 
who is named executor therein 
ot Page 309 

9. As where an executor after ad mi- 
niſtering and before probate dies, 
his executors cannot prove it 267d. 
10. And where the executor dies, the 
will not proved, the Spiritual Court 
grants an immediate ad miniſtra- 
tion, and not de bonis non 304 
11. But if an adminiſtering executor 
proves the will, his executor ſhall 
be executor to the firſt te ſtator, and 
in that caſe there needs no new 
probate Sen d 09 
12. If an executor becomes bankrupt, 
adminiſtration cannot be granted, 
tontra if non compos, becauſe a na- 
tural diſability bes 36 
13. Where two are executors, and 
one proves the will and dies, the 
executorſhip ſurvives to the other 
| | 1 l i 
14. But if the other then renounces, 
the teſtator is dead inteſtate 76:4. 


15. Yet where ſeveral are executors, . 
and one only refuſes, his refuſal is 


void la i 07 
16. And where the refufrng executor 
_ ſurvives, -adminiltration. granted 
Curing his life is void (.) 307, 
3098, 311 
Executor who renounced after ad- 

. miniſtering part, charged with bis 
receipts, though he bad paid them 
over ts bis co-executor, 9. 307 
17. So where an executor adminiſters, 
and after refuſes, adminiſtration 
cannot be granted during his life 

8 2 1 72 0 308 
18. An obligor made co- executor re- 
fuſes and dies before the others 
who adminiſtered, the debt is ex- 
tinguiſhed ibid. 
19. The executor of an executor may 
renounce being executor to the firit 
teſlator; but if he does not, he is 
executor of courſe 309 
20. If an executor proves the will, 
and after dies inteltate, his admi- 
niſtrator cannot be executor to the 
ficſt teſtator _ ibid. 
21. But in that caſe a debtor being 


executor, and the debt thereby once. 


extinguiſhed, though his admini- 
ſtrator cannot continue the execu- 


Tors, n. 1 
24. An obligor is made executor and 


torſhip, that inability will not re. 
vive the debt Page zog 
22. Yet where a debtor is made exe- 
cutor, the debt is aſſees 306 
Or the debt remains a truſt n. 300 
23. For in that caſe the debt js ex- 
tinguiſhed not by way of - releaſe, 
but as a legacy - 30 

For giving a debt by will is a ref 
tamentary att, and woid as to cred;- 
ibid. 


adminiſters part, but dies before 


5 probate, the debt is extinguiſhed, 


and the adminiſtrator. de bonis non 
can have no action for it (2. of 
creditors) ? 22399, 300 
25. So where ſeveral are jointly 
bound, if the obligee makes one of 
them his executor, either ſole or 
- Joinily with a ſtranger, the debt is 
releaſed, though the obligor never 

. adminiſters 300, 301 
26. But where the executor of one of 
the obligors having no aſſets is 
made executor to the obligee, this 
is no extinguiſhment  _ 30g 
27. The executrix of the obligee 
taking the obligor to huſband does 
not extinguiſh the debt 306 
Huſband e adminiſtratrix may di/- 
poſe of a term which ſhe has in that 
_ right, n. | ibid. 


28. Contra if the obligee herſelf takes 


the obligor to huſband ibid. 
29. If the obligee is made executor 
to the obligor, and there is not 
aſſets, be may ſue the heir 304 
As obligee made executor, but de- 
clining to act, is not prevented from 
ſuing, n. x bid. 
Executors not acting, are not inti- 

tled to legacies ibid. and note. 


30. An adminiſtration granted du- 


rante minoritate executoris ceaſes at 
the executor's age of ſeventeen. 3g 
31, One taking the inteſtate's goods 
| before adminiſtration granted is an 
executor de ſon tort; contra if after 
adminiſtration granted 313 
32. An executor is chargeable in the 
debet & detinet for rent incurred af- 
ter his entry „ 
33. But if the rent be more worth _ 
than the land, he may plead it 297, 

| 8 

34. Two 
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4. Two executors join in an acquit- 
tal, but only one receives the mo- 
ney, both are chargeable to credi- 
tors ä Page 318 

5. But the actual receiver is only 
_ chargeable to legatees ibid, 
Note concerning executors joining 

in a receipt or other act ibid, 
36. Executor of a maſter of a ſhip 


cannot ſue. in the Admiralty for 


mariners wages 33 
37. An executor may pay debts of a 
higher nature after a decree quod 
computet, but not after a final 507 
38. He may have an action fora right 


accrued in the life of the teſtator 


12 

39+ As for falſe return of a feri fa. 
or other execution ; contra of meſne 
proceſs | ibid. 
40, He may bring error and reverſe 
aan attainder of treaſon of his teſta- 
tor, per 3 contra Holt 295 
41. In debt ſor rent of a term he may 
plead no aſſets, and that the lands 
are of leſs value than the rent, &c. 

| | a 297, 317 
42. For he cannot waive for the term 
only, but muſt waive the executor- 
ſhip in foto, or not at all 290 


43. Action by two executors, where 


the probate was only by one, held 
well | 3 
44. In debt againſt him, plea that 
he is adminiſtrator, and not exec u- 
tor, is not in bar but only in 
abatement 296 
45- In caſe againſt him, and plene ad- 
min. pleaded, the plaintiff muſt 


prove his debt, or ſhall recover but 


14. damages, though there be 
. aſſerts 3 ibid. 
46. To a i. fa. on a judgment 
againſt the teſtator, plene admin. 


not ſhewing how, is ill, on ſpecial _ 


demurrer f ibid. 
47. To debt on bond he pleads ſix 
Judgments ; this confeſſes aſſets for 
above five. And if the replication 
takes iſſue upon the riens ultra fo 
much, it is ill 312 
48. For his pleading of judgments is 
a conceſſion of aſſets to ſatisfy them, 
and the riens ultra, Oc. is not ma- 


terial Tod ee 
49. An executor in pleading judg- 


ments with penalties ſhould ſhew 


how much is really due thereon 

| Page 311 

An executor ſhould plead debts 
truly, but it is not fraudulent to con- 
Jeſs judgments exceeding the debts, 
if the debts exceed the aſſets, u. 312 
50. Where an executor of admini- 
ſtrator is charged as aſſignee, the 
Judgment is de bonis propriis 30g 
51. But where one is cnarged as exe- 
cutor, the judgment ſhall be 4+ 
Bonis teftatoris, though he might 
have been charged as aſſignee 316 
52. If one executor appears on the 
capias, and the other makes de- 
fault, judgment ſhall be againſt 
both, de bonis teſt. 312 
53. And if error be brought, both 
muſt join ibid, 
54. If the huſband of a feme execu- 
trix convert gods or money, they 
become his, and it is a devaſtavit 


55. A devaſtavit may be e 


the ſheriff on a f. fa. without a 


ſci. fa. inquiry 310 


56. Judgment againft executor by 


confeſſion or default, is an admiſ- 
ſion of aſſets, and he is eſtopped to 
ſay the contrary on a devaſtavit 
returned: and ſo is a jury #bid, 
An executor not pleading plene 
adminiſtravit admits aſſets, n. ibid. 
Upon plene adminiltravit he ex- 
ecutor is only liable to the amount of 
the aſſets proved, id. ibid. 
In the ſpiritual court, an executor 
after conteſting by plea a claim for 
dilapidationt, diſcharged upon paying 
the aſſets in his hands, id. ibid. 
57. A devaſtavit hes for the executor 
of an executor of him to whom 
the wrong was done, though not 
againſt the executor of him that 
did it EVE | 314 
58. To a ſcire fa. upon an interlocu- 


tory judgment againſt an executor, 


the defendant caanot plead ajudg- 
ment in bar | 42,315 
59. In aſſumpſit by executor for the 
teſtators money received to the 
plaintiff's uſe, the executor ſhall 


not pay coſts on nonſuic 314 
Where executors do or do not pay 
coſts in diſcontinuing, n. ibid. 
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They pay cofts. on non pros, But | 


not on non: ſuit, or judgment in the 
nature thereof, n. Page 314 


60. Where executors may have /- 


JSumpfit for money to the teſtator 


vide Action on the Caje in Aſſump/it 
28 


61. Where action is brought within 
fix years, and the plaintiff dies 
be fore judgment and after the fix 


years, the executor may purſue it 
Ss | | 425 
See alſo Aaminiſtrators, Aſſets, De- 


viſes, Legacies, and Wills. 


Execution. 


1. Execution on a fl. fa. in the life 
ol the teſtator gives a right to exe- 
cutor ; | | 12 
2. Where git is neceſſary to return a 
5 Krb and where not, vide 318 

3. IW 
day to the ſheriff, who executes the 
laaſt firſt, the execution is good, but 
the ſheriff is liable to the plaintiff 
in the firſt 0 
The law will allow the fraction 


of a day, c., where it is neceſſary 


T0 aiflinguiſh, n. ibid. 
4. Jodgment in treſpaſs againſt four, 

who bring error, and one dies; the 
_ plaintiff cannot ſue execution /ans 


ſuggeſting the death upon record, 


but he need not ſue a /i. fa. 319 
5. Where upon death of the party 
2 ſci. fa. is neceſſary or not 319, 


a Fi pg 320 
6. Note; A f. fa. abates not by the 
_ plaintiff's death * CATS 
7. Where execution is ſtayed by in- 
junction till afier the year, plaintiff 
may ſue a fl. fa. ibid. 
The decifion was, that there muſ? 
be a ci. fa. but the contrary has 
been ruled, n. ibid. 
8. A defendant taken on a cap. atlag. 
after judgment after the year, is in 
execution at the party's ſuit, / 
prayer 9 
9. On 1 of B. R. in Jre- 
land 2 


6 | 321 
10. What is a diſtarbance of execu- 


13. And a ſeizure 


o fi. fa.'s delivered the ſame 


rmed here, colts muſt be- 
levied by writ out of B. R. there 


tion on an hab. far. poſſiſſonem 
1 . 2x Page 321 
11. Writ of error is a /#þer/edear to 
execution (not begun to be exe. 
cuted) as ſoon 'as allowed, and 
without noticſe © zbid, 
Note relative to ſtaying execution 
ms. error, id. Fide 5 T. R. 
12. The teri that begun the execu. 
tion ſhall end it, though his office 
expires eee ee 3 
of goods by the 
ſheriff in execution, deveſts the 
defendant's property,and diſcharges 
his perſon | ibid. 
14. 2. The biſhop's power to com- 
pel a ſequeſtration, on a return of 
clericus beneficiatus, & 320, 321 
15. To what executions the ſtatute of 
29 El. c. 4. extends, and what not, 
vide bis | 8 321 
16. Note ; Execution may go on af- 
firmance on convictions, either by 
levari fa:, fi. fa, or ca. /a. 369. 
- Vide FO eee 


- 


See allo Judgments. 


Expoſition of Words and Sentences, 
1. Where words are capable of dif- 
ferent expoſitions, that ſenſe ſhall 
be taken which ſapports the decla- _ 
ration, deed or agreement, and not 
that which defeats it 324, 325 
2. Where words that are nonſenſe, 

or contradiQory to others, ſhall be 


rejected or not 69, 325 


3. See the words pro defecbu talis exitus 
explained ; e 
4. For expoſitions of words in wills 
and in ſtatutes, vide Deviſes and 
vide Statutes. | 
5. See alſo the particular expoſition 
of theſe words, viz. 


Ado 328 
Aweria 249 
. Conſuevit | 459 
Convenient time 133 
Cottage | 169 
De, ex, and in 474, Cc. 
 Efedtus, vide Tenor. 
Et | 640 
Or Executors 61 
681 


Exterſi ve 
Felonice 
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Felice : Page 681. 
Feudal barony _ — 252 
Furlinga, hida, Se. 22854 

- Granted __ {+7 325 
Hereditament 349 
Hotchpot 44326 
Hypothecation  _ 34. 35 
 JIndorſavid © 275, 376 
dmnuendo GA 13 
Item 239 
23 tenorem 324, 417, 660 
ay for ſhall * 60g 
Particeps criminis A 28 
Peculiars ne 41 
Pons pedalis, and pont pedeſtris 
Priſage = 
Quare, and quod cum 636 
Salvage | 254 
Tenor and cectus 324, 417, 660 
Vadium . 552 
Videlicet ; 681 
Villa 501 


See alſo Treſfaſt and Variance. 
| Extent, vide Recognizance. 


© Extinguiſoment. 


1. Bond to pay money after marriage 


between the obligor and the obli- 
gee, the intermarriage only ſuſpends 
but not extinguiſhes the debt 325 

| and nate 

2. So a feme executrix of an obligee 


marries the obligor, it is no extin- 


guiſhment 5826 
3. Huſband may releaſe a duty which 


by poſſibility may accrue to the 
wife during the coverture, other- 


wiſe not ibid, 
4. Adminiſtrator may retain a bond 
debt againſt rent, but he cannce 
plead a bond to another ibid, 


See alſo Aaminiſtrators and Executors. 
Extortion, vide U/ury. 


F. 


Fairs, Markets, and Falb: 


1. IN treſpaſs the defendant jaſſi- 
tied as clerk of the market for a 
diſtreſs for not uſing ſealed mea- 

_ ſures | 


Vo L, *. 


327 


2. 2, Whether the clerk of the mar- 
ker can diltrain ex officio for uſing 
unlawful meaſures Page 327 

3. Per Holt, He cannot have a power 

to eftreat fines and amerciaments 

_ otherwiſe than as a franchiſe bid. 


4. And it is more reaſonable he 


ſhould bring the ftandard thither, 
than that people ſhould follow him 
out of the market ibid. 


5. See an inditment for ſpeaking - 


words to the prejudice of a public 
market, quaſhed _ 370 
Falk Latin, 
1. Falſe Latin, i. e. quidem for gui- 
dam, abates not an appeal 328 
2. And aſident damna for  aſfidunt 
beld well in a verdict ibid. 
3. Two negatives in grants may be 


taken as a negative, contra in 
pleadings becauſe in Latin ibid. 


And ſee Indidinent and Obligation. 


Failer of Record. 


1. Upon auter aim pendant pleaded, 
a diſcontinuance after aul tiel re- 
cord replied will not avoid it 329 

2. Aliter of a reverſal by error; for 
there if aul tiel record be pleaded, 
and before the day to bring in the 

record the judgment is reverſed, it 

avoids the record ab initio, and is 

a deftcit de recordo ibid. 

3. See where variance in the record 


declared on, and that produced, 


makes a failure ibid. 
See alfo Record. 


Os, Fees. | 
1. A quantum meruit lies for fees for 
ſerving as A commiſſioner on a 


commiſſion to examine witneſſes 


339 


2. If the ſheriff executes a writ, he 


ſhall have his fees though the writ 


be erroneous, We. 332 
3. Debt lies for fees for executing an 
elegit, as well as an extent 333 


4. And upon a capias ad ſatisfac. the 


ſheriff ſnall have his fees for the 


whole debt. (Qnere of elegits,) 
| | | 430 
K k 5. But 
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3- But the flatute 29 BL. c. 4. for 
ſheriffs fees, does not extend to 
executions on ſtatutes, recognizan- 
ces, e. becauſe the Judgment i is 
not in invitum | Page 332 
6. Nor does it extend to executions 
out of inferior courts 331 
Under- ſheriff cannot refuſe to ex- 
ecote proceſs till be has his fee, if 
he does he may be indicted for ex- 
tortion 633. 
8. No rule to be ſor referring an at- 
© forney's bill delivered - for fees, 
wo an action be pending there- 


332 
9. "If an office be a freehold, — 
denial of juſt fees is a diſſeiſin 

10. Suits for fees in the — 
court are to be prohibited FEY & 
is 333 
11. The regiſter of a ſpiritual court 
cannot ſue there for his fees 333 
12. And a prohibition to a ſuit there 


for fees for ſwearing churchwardens 


- }- bu 

13. No fees due for chriſtenings or 
\ burials unleſs by cuſtom ; and then 
the perſon claiming muſt do the 


duty 1 233“ 
Felony. 


1. If ſeveral make a riot, and a 
man is killed, they are all princi- 
pals in the murder | 334» 3 


5 
2. How murder has relation to ues ; 


ſtroke 614. 


See alſo Appeals, Indiaments, and 


Principal. 


Fences, Inclo/ares. 


1. Action lies for ſuffering a fence to 10. The courſe on return of a reſcue 


be out of repair, per quod the de- 
fendant's cattle entered the 2 855 
tiff's cloſe, Se. 

2. And in that caſe either 3 or 
caſe lies, at election. See the rea- 
ſon of either 

3. Where a charge againſt common 
right is laid on the owner of the 
foil, the plaintiff muſt make a ti- 
ule, and a preſcription is ſufficient 

bid. 

4. But where the charge is on the 


defendant of * right, the 


7. Proſecutor cannot move to aggra- 


ibid. 


plaintiff need not preſcribe i in his 

declaration Page 22 
5. A preſeription laid in tencnkar & 

occupatores is well | 336 


F TIN vide Fi ines, e. &. 
Ferries, vide page 12. 
Fi teri Farkas, vide aver 


' Fines and Amerciaments,. | 

1. . pro falſo clamore at 
common law were affeered by jury 
on a warrant to the coroners 14 
2. Amerciaments may be general 
. quod fit in miſericordia, and after- 
wards affeered to a certain ſum 56 
3- Defendant may be amerced twice 
in the ſame action where there 
are two final HCI zudg- 
ments 54 
4. In treſpaſs, He. no jodgment is 
entered pro fine in B. R. ſince the 
ſtat. 5, 6 W. 3. aliter in C. B. ibid. 
5. Judgment for a fine may be given 
in the defendant's abſence upon 
any perſon's undertaking to pay it 

6 


6. On conſeſſing an indictwent ad 
ſubmitting to a fine, afhdavits may 
be read to prove the defendant aſ- 
ſaulted the plaintiff; contra after 
conviction 55 


vate the fine after his accepting of 
coſts e is. 


8. Iſſues are never eſtreated by ſpe- 


cial rule unleſs in extraordinary 
caſes ibid. 


9. Of e . eſtreats eren mo- 


tion in the Exchequer, fee 54, 55 
is to ſet four nobles fine on each 
offender | | 586 

11. One outlawed for a miſdemeanor 
cannot thereon be fined for the 
fact 494 

12. A ſine on a nuiſance pardoned by 
a general pardon, but the abate- 
ment not excuſed 458 


13. The cauſe for which a fine is iet 


is never reverſable 397 


8 See allo Entry Forcible, Indictment: „ 


& c. 
Fines 


THE TABLE. 


Fines and F roffments. 


x. Why a fine is called a feoffment of 


record, ſee Page 340 
A fine has only the efftt of a feoff- 
ment when levied by à tenant of the 
freehald, n. rele ibid. 
2. A fine with grant and render is 


tantamount to a feoffment and re- 


 feoffment, and the render creates a 
new eſtate _ 1 337 
In what caſes a new eſtate is or is 
not created by fine, recovery, &c. n. 

(a) Ry miſtake inſerted 338 
3. A fine ſur conuxa. Sc, come' ceo, 
Oc. implies a fee- ſimple, but that 


may be qualified to a particular 


eſtate | 340 
4. A tenant in tail with a remainder 
in fee makes a leaſe, and dies be- 


fore commencement, and the iſſue 


levies a fine. The leaſe is good 

_ againſt the conuzee 643338 
Fine by tenant in tail with rever- 
fron in fee, lets in all incumbrances on 
the fee, n. ibid. 


5. Vet held that the eſtate-tail was 
extinct by the fine. See the rea- 


ſons _ ibid. 


6. A fine may be levied in any real 


action, as a writ of right, c., but 
not in perſonal | 340 
7. And the writ of covenant, on 
which a fine is levied, is a real ac- 
tion ibid, | 


8. A fine of lands in ancient demeſne 


works a diſcontinuance, but no bar 
ibid. 


9. A fine is of chat term the concord 


was made, and the writ of cove- 
. nant returnable 341 
10. Error coram wodis lies in B. R., 
on an affirmance there of a fine le- 
vied in C. 8B. 337 
11. Yet a writ of error in B. R. to re- 
verſe a fine in C. B. removes the 
tranſeript only 341 
12. On error to reverſe a fine, a ci. 
fa. muſt go againſt the tertenants 


339» 598 


See alſo Recoveries and Vſes, &c, 


Forcible Entry, vide Entry Forcible, 
oreign Attachment, vide Evidence, 


Noe 20, 21. and p. 273. 


ö Forftiturs. 
1. Non-attendance is good cauſe of 
© forfeiture of the office of recorder 


"a * Page 435 
2. AR of the deputy may forteit the 
office of the principal - 19 

Porgery. 


1. The ſtat. 5 EI. c. 14. mentions 


falſe deeds as well as writings, and 
_ therefore /criptum or fadtum, Ic. is 
well | 342 
2. In inditment for forging a deed 
with the mark of J. S., the mark 
itſelf need not be ſet forth ibid. 


2. Fadbricavit ſeu fabricari cauſavit, 


is ill in an indictment of forgery 

s 342, 371 

4. No forgery can be where none can 
be prejudiced by it but the perſon 


doing it "$76 


See alſo Indiaments, 


Franchiſes and Liberties, 
1. Where there is a franchiſe of a 


very | 43 
2. What franchiſes were areal to 
the univerſity of Oxford by char- 
ter 14 H. 8. ibid. 


3. A franchiſe cannot be allowed 


upon motion, unleſs it has been 


formerly pleaded, and is upon re- 


cord „ 
See alſo By-Laws, Courts Infirior. 


0. 


| Canning. 
1. A Wager concerning the right 
manner of playing not within 


the ſtatute againſt gaming 
 WYhatwagesare or are not lawfal, 
n. | | ibid. 


2. The winner ſhall not recover on a 
bill againſt the acceptor for money 
won at play; aliter againſt the in- 
dorſee 2 ibid. 
Securities for money won at play, 
or lent to play with, void; but con- 
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Priſon there mult be a gaol-deli- 
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THE TABLE. 
tract. for the loan of money to play : 


Wit, good, n. 
3. A. may loſe 100 J. to one, and 


100 J. to another upon tick, becauſe 


. ſeveral contracts; aliter if a joint 
contract vio 345 


4. So if he loſe 2007. in ready money, 


100 J. more for 
which he gives his note, the note 
is good 2 ibid. 
5. So in a//ump/it for 40 l. a plea that 
it was won at play, and that at the 
ſame fitting he loſt 667. to another, 
is ill . ibid. 
It ts one fitting when the company 
nt ver parts, n. ibid. 
6. For when 1667. is loſt to ſeveral 
rſons, it is not within the ſtatute, 
unleſs they join in the ſtakes, or 
there be fraud | 


and afterward 


Gaol. 


1. Where there is a franchiſe to have 5 


a priſon, a gaol-delivery is incident 
3 | 343 

2, If a priſoner be ät large or 
out of the gaol he may be arreſted 


SET * 


3. See the courſe of charging a 
. Priſoner when in actual cuſtody 


ibid. 


* How the ſtatute for diſcharge of 
poor priſoners is to be pleaded 


ar . CITE 521 

See alſo Arreſts, Bail, and Hateas 

21 Corpus. n 
| Crane, 


1. Leſſee ſor years grants the land 


habendum for the refidue after his 
death, the term veſts preſently, 
and the babendum is void 346, 347 
2. A termor grants or deviſes gene- 
rally, The grantee is tenant at 
will, but the deviſee has the term 

| FEW ibid, 

3. See the expoſition of the word 
granted ina will 23 
See allo Fines, &c. and Jointenanis 
: and Patents, 
Grants of the King, vide King and 

Patents. | 


Page 344 


345 


H. 


Habeas Corpus. 


1. A Commitment for treaſon in 
aiding the eſcape of 4. com- 

| mitted for treaſon, ought to ſpecify 
the treaſon for which A. was com- 
mitted Page 272, 347 
2, See a habeas corpus for one in euſ- 
tody at the king's ſuit, and turned 
over becauſe the action was prece- 
dent to the king's extent 353 
3. Bet one committed for a criminal 
matter was on the like habeas cor- 
pus remanded "o _ 354 
4. One committed to the marſhal 45 
warrant of the Chief Juſtice of 
B. R. ought to be brought up by 
habeas corpus, and not by rule 349 
5. A commitment by commiſſioners 
of bankrupts till the defendant con- 
form to their authority, is ill 348 
6. And ſo is their commitment till 
he ſhall be diſcharged by due courſe 
of law, For the ſtatute ſays, till 
he ſubmit to be examined by the 
commiſſioners 351 
7. So a commitment on 35 El. c. 2., 
till he ſhould be delivered by due 
courſe of law, is ill ibid. 
8. See a commitment for a fine upon 
a conviction of forcible detainer 


| 353 
9. One committed by the Admiralty 
in execution is not removable into 
B. R. to anſwer an action . 
all 


10. And one brought into B. R. 


not be brought into any other court 


till he bas anſwered there 350 


11. If a commitment in execution by 
a court of oyer and terminer be 
wrong in form only, the defendant 
cannot be diſcharged on hebeas 
corpus, but is put to his writ of 
error 1 5 348 

12. Note; All commitments in exe- 

cution by courts of oyer and termi - 
ner ought to be to the ſheriff or his 
gaoler, and the word committitur 
to be therein ibid. 


13. Where the commitment is by 
warrant, the officers muſt return 


the warrant 2} 49 
14. Alter 


. 


THERE TABLE. 


14. liter of commitments by a court 
to a proper officer in execution 
| Page 349 


15. Habeas corpus quaſhed, becauſe 


directed to the ſheriff or gaoler in 
the disjunctive 350 
16. An alias habeas corpus granted 


upon inſufficient return of the for- 


17. A _— ww lies not to the 
county palatine of Chefter 

18. A 2 corpus — 38 
tory judgment, then the defendant 
died, and a procedendo awarded 352 

19. A procedendo may be awarded af- 
ter filing the return of a habeas cor- 


u. ibid. 


20. For the record itſelf is never re- 

moved by habeas corpus, as it is by 
à certiorari . 52 
21. Therefore on removal by habeas 

corpus the plaintiff bere muſt begin 
dt novo, and declare againſt the 
defendant as in cuſtod. mar. ibid. 
22. The habeas corpus ſuſpends the 
power of the court belowi and, 


while pending, proceedings there 


are coram nor judice ibid. 
23- On commitments by Houſe of 
Commons no court can deliver 
on a habeas corpus, per 3 contra Holt 


| See alſo Certiorari, and p. 8. 


Heir. 
1. He cannot plead a term for years 


raiſed by his anceftor, in delay of 


execution; butſhould confeis aflecs 

| | 5 354 

2. And if he ſo pleads, a genetal 

judgment ſhall be given for his 
falſe plea 


| 2008 
3. Where a defendant is ſued as 2 


the declaration need not ſhew how 

he is heir ibid, 
4. What words give an eſtate for life 

or in fee, without the word heirs. 


See alſo Diſcent and Executors. 


Heriot. 


1. Heriot-coſtom or heriot-ſervice 


may be ſeiſed any where, but not 
diſtrained for out of the manor 356 


2. See the conſtruction of 2 V. M. 


503 


2. Where a heriot is doe upon death 


of the copyholder it cannot be al- 


tered by any act of his Page 189 


Highways, Rivers, Bridges. 


1. Juſtices cannot appoint ſix days to | 


work in highways, between ſuch a 
day and ſuch a day in general, but 


mult particularly expreſs what days 


357 


flat. 2. c. 6. ſee. 2. for repairing 
the pavement of ſtreets 6 
3. Iahabitants l before their 
own doors not excuſed from ſca- 
vengers rates | tbid. 
4. Where inhabitants ſubmit to a fine, 
they muſt alſo repair the way be- 
fore diſcharged 358 
5. Indi&ment for ſuffering a hauſe 


on the highway to be likely to fall, 
lies againſt tenant at will 357 


6. The ſübject has a right to fiſh in 
all navigable rivers; and Q if /o/a 
piſcaria may be therein ibid. wide 

| 637 
The right it prima facie common, 
but may 2 confined by preſcription, n. 


7. The county is liable to OTE: 
public bridge, unleſs they can 
charge a particular perſon 359 
8. A manor held by ſervice of repaii- 
Ing a bridge, a tenant of any pare 
is liable to the whole charge 358 
9. And the charge continues though 
the manor come to the crown 2%. 


10. Inditment for not repairing a 


foot-bridge (pons pedalis) is ill, it 


| ſhould be pe, ir 


35 
11. Inditment or information lies for 
not keeping up a ferry, vide 12 
Homine Replegiando, vide Replevip. 


Heuſes and Buildings. 

1. In what caſes one man may com- 
pel another to repair his own houſe, 
wide | 22, 360 

2. Aa indictment lies againſt the 
tenant for ſuffering a houſe near 
the highway to be likely to fall 357 

3. Where the defendant's privy is te- 


arated by a partition wall from 
g : K k 3 | the 
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| the plaintiff's cellar, the defendant 


is to repair the wall Page 22, 360 
4. One indicted and fined for main- 
taĩning a glaſs-houſe at Lamberh 458 
5. A quod permitiat lies proflernere 
6, Concerning houſes and buildings 
in London, vide 425 


Houſe of Corre&ion. 


1. Juſtices of peace in ſeſſions may by 


39 El. c. 4. increafe the number of 
workhouſes if neceſſary 362 
2. But it muſt be done at the charge 
of the whole county ibid. 
3. And the ſeſſions cannot delegate 
their authority to-particular juſtices 


4. The ſtatute 39 EI. continued by 
3 Car. 1. CCC 
See alſo Poor, &c. 


Hypothecation, vide Hamiralty. | 


i oY 
L vie Linwarte, 


 Feofails, © | 
1. JNSUF FICIENT return of a 4e · 
vaflavit aided by verdict 363 
2. Note; After verdict it may be in- 
tended no damages were given for 
matter inſenſible 129, 364 
3. But it ſhall not be ſo intended for 
matter ſenſible though inſufficient 
in law ibid. 
4. In afſump/it after verdict, judg- 
ment. arreſted becauſe nudum pac- 
rum | 364 
5. Declaration of copybold lands 
without ſaying ad voluntat. domini, 
held well after verdiQ, becauſe al- 
leged to be parcel of the manor 364 


6. In pleading copyhold it is ſuff. 


cient to ſhew the grant of the lord 


| 6 
7. But in cuſtomary freeholds 25 
eſtate of the ſurrenderer muſt be 
ſhewn ddd ibid. 
8. A termor for years cannot declare 
on a gue fate 363 
9. A verdict will not aid a bad title 


when ſhewn, though it need not be 
ſhewn Page 365 
10. But it will aid a title where de- 
fectively ſet forth "| 1314. 
Caſas and authorities illuftrative 

- of this rule, n. 45 +1: Wohd. 
31. See the diverſity between com- 
mon belonging to 'the eſtate, and 
to the land 170, 366 
12. An information on a penal ſtatute 
by a common informer not within 


the ſtatute of jeofails 325 
13- What are ſtatutesof amendments, 
and what of jeofails 51 


See alſo Amendments, Arreſt of Judg- 
ment, and Declarations. 


Imparlance. 

1. Clerks of B. R. ordered to make 
up poſt- rolls, and not to enter ſpe- 
cial imparlances in lieu thereof 367 

2. Imparlances upon informations in 

What caſes 3 and for how 

long, wide bis 5 

3. No imparlances to be allowed in 

aſſizes without good cauſe ſhewn 


5 g 83 
4. What may not be pleaded after im- 
; parlance, vide Abatement, We, and 


l "ICS - 
See alſo Pleas, Tc. 


Incident, Appendant, and Appurtenant. 


1. Things ſet up by leſſee for years 
for convenience of trade are re- 
movable during the term 368 

2. And are likewiſe ſeizable on a F. 

Fa. oe” 5. bd. 

3. But fire-hearths, chimney-pieces, 
Ec, ſet up by a termor to complete 
the houſe, become part thereof, and 
are not removable ibid. 

Of late the law has been more 


_  faweurable to the termor, &c. n. ibid. 


Incleſures, vide Fences. 


Tndiaments, Informations, Inquijitions, 
N (Co | 

M dere there may be an indiment, 

norwithſianding a ſummary remedy, 


1. In- 


THE TABLE. 


1. Indictment for a riot and aſſault, 
acquittal of the riot is ſo of the aſ- 
fault | | Page 593 
2. Indictment for aſſaulting a duke's 
eldeſt ſon, ſtyling him by his fa- 


_ ther's ſecond title, as in common 


parlance, is ill 45¹ 
3. See ſeveral indictments .quaſhed 
for falſe Latin, wiz, præſentant. for 
praæſentat. 370, 371 
„ when the e in the 2 
junctive, as for making or cauſing 
to be made 342, 371 
This is not material in as order, n. 
1 | | 71 
5. And the charge in ee 
informations, c. muſt be ex- 
preſs, not argumentative, Sc. 37 5. 
31 


6. As iadictment for indorſing Ex- 
chequer bills, as F received for | 
S375 - 


cuſtoms, judgment arreſted 
A charge of forging a writing 
purporting to - a will, is ſufficient, 
n. F . ibid. 
7. So two indictments were quaſh- 
ed, becauſe the charge was laid 


only with a quod cum, or recital 


4. 1 "ITS 
8. An indictment lies for not e e 
ing, turning off, or not providing 
for a poor apprentice 3 81 
9. But indictment lies not for en- 
tiecing an apprentice from his maſ- 
ter | 380 
10. An indictment may be at a bo- 
rough-ſeffions on 5 EI. for exer- 


ciling a trade not (etving as an ap- 


prentice | 370 
11. But two perſons cannot be jointly 
indicted thereon for exerciſing a 
trade, c. 382, Contra for extor- 

tion ibid, 
12. See the judges opinion in the caſe 


of informations on the ſaid ſtat. 


. an. 373 
13. Indictment may be for keeping 
a bawdy-houſe, but not for being 
communis lena 382. Alſo no indict- 
megnt lies for adultery at common 
Jaw & 552 
14. Indictment well lies againſt the 
huſband and wife for keeping a 
bawdy-houſe 384 
15. A cheat is not indictable unleſs 
he come with falſe tokens 279 


ES able; n. 
16. A conſtable or other officer is in- 


Statute againſt obtaining money, 
ec. by falſe pretences, n. Page 379 
What impoſitions, &c. art indi 

| ibid. 


dictable for neglecting a duty re- 
quired by common law or ſtatute 


e 1 80 
17. An inditment is only billa d s 


fore the finding, and after finding 
it is indifamentum 376 
18, If an offence ſufficient to main- 
| tain the charge be well la'd, it is 
_ ſufficient, though other ſaQs be ill 
laid Ro 385 
19. As werberaverunt, vulnerauvtr., 
Te, is good without in/u/tum fecit, 
becauſe battery implies an aſſault 


2 84 
20. Indictment for preaching not 9% 
ing licenſed, quaſhed, becauſe not 
ſaid contra formam ſtatuti 370 
21. Iadictments for any heinous of- 

fences, and informations filed by 
the attorney-general, not to be 
quaſhed on motion 272 
22. Motion for an information of 
perjury denied: For per Cur., you 
may indict him 7197 een, 
23+ Where two indictments are for 
the ſame fact, proper to tiy on both 
at once | | 82 
24. When a recognizance for trying 
an indiament on removal, is for- 
feited ur not e 
25. No motion to quaſh indictment 
removed by certiorari alter the re- 
copn:izance ſorfeited 320 
26. Where the defendant ſhall give 
ſecurity to try it, on a removal, by 
the proſecutor | 652 
27. An indictment tried in B. R. is 
entered on the plea-roll, but if at 
the Old Bailey it is put in a bag, 
Sc. | | 371 
28. Indictment for breaking the 
chamber of S. in the houſe of 
James, evidence it was the houſe 
of Jameſon, ill 385 
29. Where a matter concerns the pub- 
lic government, and no particular 
perſon entitled to an action, an in- 
formation will lie 374 
30. An in formation may be for falte 
return of a mandamus, not for per- 
ibid. 


| jury | 
Note 


K k 4 


1 HE TABLE 
Note concerning infermations 


Page 374 
in forma- 
tions before a recognizance given 


31. No proceſs can iſſoe on 


by the informer | 
32. Information or popular action on 
penal ſlatutes made before 21 Jac. i. 
c. 4. cannot be brought into B. R. 
unleſs for ſects done in the county 
where the court ſits : 372 
33. Alſo debt lies not in B. R. on 
_ any penal ſtatute made before 
21 Jac. I.; ſecus of penal als made 

| ſince. g 373 
The juriſdiction of the ſuperior 
courts. is only excluded quhere the 
inferior had concurrent juriſdiction 
both as to the ſubjed matter and 
manner of proceeding, n. ibid. 
A flatute made and expired before 

21 Jac., and continued after as from 


370 


its firſt enactment, is a ſtatute of that 


(tine, id. ibid. 
34. One outlawed by proceſs in in- 
formation, if he comes in and re- 
verſes the outlawry, muſt plead in- 
ftanter to the information 371 
35+ See an ipformation, quo warrants 
they admit perſons pot inhabicants 
to be freemen 374 


36. And note the different judgments 


on writs of quo warrants and in- 
formations ibid. 
37. A coroner's inquiſition quaſhed 
- becauſe the wound not ſet forth, 
nor that the party died of it 377 
38. A coroner may cauſe the body 
eto be taken up ſoon after burial, 
but nct af. er a long time ihid. 


See more of Irquiftions and In- 
formations ia Office for the King, 
Perjury, Riots, &c. and p. 12, 
325, 514, 587, 669. 

39. For Ceer-ſtealing, if information 

bein due time, the conviciiun may 
de at avy time afterwards 383 
40. And ia ſymmary convictions ap- 


pearance aids want of ſummons 


| | | ibid. 
41. Alſo ſuch cpnvictions are to be 
taken ſirictly agaialt the offender 


378 


42. Therefore need not be laid contra 


15 and juxta formam /iatutz is 
luthcicat * : 


201d. & 393 


43. Alſo confideratum quod convius 
„ is enough, without forisfacier 

5 | Page 378, 38; 
M here there is a diſcretionary 
diſtribution, there muſt be a particu- 
lar adjudication, n, © ibid. 


44. And that between ſuch a day 


and ſuch a day he killed three 
er een 3578 
45. And that oath was made de weri- 
late præmiſſorum, is enough 369 
The evidence muſt be ſet out, n. 
* : ibid. 
46. How execution ſhall go on af- 
firmance of convictions, wide 369, 
* . T — ; 3 
47. And the executor of the * | 
may ſue execution 379 
48. 2 If conviction of deer-ſtealing 
- — pardoned by ad of general par- 
don | 8 
49. On 3 C4 V. & M. c. 5. a eller 
of deer-ſking may be convicted 
SN ibid. and ſee 542 
50. Of averments in indictments 611 


See alſo Action- Popular, Cosvictiovs, 


Forgery, Nuiſance, Perjury, Sta- 
_- tutes, Uſury, Wards indictable, & c. 


Infants, 


1. An infant may buy neceſſaries, 
but cannot borrow money to buy 
neceſſaries 279, 286, 387 
A per/on lending an infant money 
to pay for necęſſaries in equity lands 

in the place of the perſon ſupplying 

the neceſſarizs, n. 279 

Alſo a bond given by an infant ur 

ideot for any purpoſe is void 675 

Ia izadebitatus afſump/ſit, infancy 

may be given in evidence on nr 

afſumpfit - 279 
Cuſtom of a manor, that if the 
ſurrenderee appears nat on three 
proclamations, he forfeits, binds 

not an infant a bk 386 
By flatute 9 G. 1. c. 29. ſ. 5. 

infants and femes covert do not 


22 


4 


5 forfeit copyholds by negledt or refu- 


gal to be admitted, or pay any fine, 
' ST | ae $10, 
See divers caſes cited of recoveries 
{ſuffered by infants on privy ſeale, 
but Gifallowed | Im : $07 
| b n 
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6. In appeal, Ce. che writ and ſuit 
of an infant is ſubject to the direc- 


tion of the prochein any, not of the 
Fage 176, 177 


inſant himſelf 
And ſee page 95. 


Inns and Iunkeepers. 


1. One takes lodgers to lodge, diet, 


and lets ſtables for their horſes, 
not an innkeeper within 4 & 5 
V. GM. c. 13. for quartering ſol- 
1 | 387 
2. Note; A lodger is upon expreis 
contract, a gueſt not; if a gueſt 
ſteal it is felony, if a lodger, not 


388 
3. One by leaving his horſe in an 1 


becomes a gueſt ; /ecus of a dead 
thing ibid. 


A perſon requeſting to leave goods 


at an inn is refuſed, but whilſt he is 
drinking there they are ſlolen, the 
 innheefer liable, n. ibid. 
J. An innkeeper (though part-owner 
of a ſhip) held not within the ſta- 
tutes of bankrupts 4109 


See alſo Alehouſer, and p. 18, Sc. 
Iunuendo, vide Expoſition of Words. 
Inquiſition, vide Indi@ments, &c. 


Inrollment. 

1. A deed may be inrolled without 
the examination of the party, up- 
on proof by witneſſes of its delive- 
9 r 23 
2. The party died before acknow- 
ledgment, yet the deed was inrolled 

5 | $7 l. 

3. And where two ere parties, ac- 
knowledgment by one binds. the 
other .. 
4. A role that all deeds be acknow- 
ledged on the plea-lide and in 
open court | ibid. 


Jn/tiiution and Induction, vide Biſh:fs 
FS and Preſentation, 
TJointenants, Tenants in Common, &c. 


1. Where the words, equally to Le di- 
wided, make a Jjointerancy, uf 


tenancy ia common Page 226, 371, 
| 8 . 92, and note in 392 
2. Grant of 100 J. rent to five equal- 
ly to be divided, to hold to them, 
vis. 201. to each, &c, they are 
jointenants 


| 390 
3. So a grant to 4, and B. habend. 


one acre to A. and the other to B. 


they are jointenants - 391 
4. One tenant in common may diſ- 


ſeiſe his companion, i. e. by an 
actual ou/ter | 392 


5. Tenants in common may be by 


_ preſcription, but not by wrong 423 
6. They cannot join in an ejectment, 
423. Nor in an avowry 390 
7. But coparceners muſt join in an 
avowry, 300. Vid. 187 
8. See the difference between copar- 
ceners and tenants in common, as 

to pleading a fole ſeiſin 629, 630 


9. The poſſeſſion of one jointenant is 


poſſeſſion of the other, ſo as to 
prevent the ſtatute of limitations 
285 


| 10, And if one jointenant levies a 


fine, though it ſevers the jointure, 
it does not ouſt his companion 286 


11. One jointenant of chattels can- 


not bring trover againſt his com- 
panion, but may againſt a ſtranger 


200 


12. Where one coparcener will take 
advantage of a forfeiture, and the 
other not, 2. if an apportionment 


| ſhall be AT 187 


Toint and Several. 


1. Two coparteners, execution againſt 
one, the ſheriff muſt ſeiſe all the 
goods, and fell an undivided moi- 
ety | 392 
Note concerning the taking of part- 
nerſbip flock upon an execution againſt 
one partner : ibid. 


2. What words make a covenant cr 


obligation joint or ſeveral, wide 

5 393 

See alſo Apporiionment and Foin- 
| fenants. 


Journeys Accounts, 


Where one not party to the firſt writ 
may have a writ by Jcurneys ac- 


Counts | 303 


.. 


5 
* 
" 
2E 
1 
: 4 
2 
? 
P4 
1 
+7 , 
. 
1 
1 
. 
. 
" 
T's 7 
* 
p · 
1 
* 
7 
: 4 
7 
, 
* 
1 
3 
1 8 
7 
5 
* 
4 
"23 
7 
; 
3 
4 
1 
+ 
7 
7 
"= 
<4 
1 
* 
7 
5 
+ 
4 
# 5 
* 
=. 
BS 
i z A 
3-4 14 
1 
5 \ 
! 
. FRAW 
1 19 
1. : 
* 
: 
Fi 
N 
14 
1 * 
: 
. 
14 
A 
* 
+ 
I 
Lk Þ 
* 
. 
4-7 
= 
2 
TY 
13 
: 
* 
> 
* 
7 
4 
2 
F 
$ 
C- 
: 
* 


i 
N 
1 
1 
by 
2 
my 41 
$ 
= 
I L 
C 
1s - 
7 
4 
1 
. 
7 
1 
Xi 
"i 
"i 
þ 
I - 
1 
1 
Ib 
* 
1 
1 
5 
1 
1 
de. © 
: 
1 
4 
* 
4 
0 
bs 


„24 — 6 A) 4 — 


_ * „ . FIC. r © * 7 * . 5 
— - — — . — * 
— . ——. . . s . Frm ears ang af << ne —_ : 8 — pager 


in 


Nena 4 N 2 ED. 
n 


2 


1 3 SL 2 EK „ „ PP 
3 N 7, * 


— 2 VS TWIT.) 2 
* ä 4 


R 


n . r hd 
AS NR 
r eee. 

"DP ' 


r 
8 4 


"Ma 
— TY 
=_ N 


THE TABLE. 


1. In debt the defendant may plead 
a releaſe, or give it in evidence 
on the general iſſue of vil debet 


$6 2, Page 394 
2. So in 4/ſump/it, he may plead pay- 
ment, or give it in evidence on 
nom aſſump. | ibid. 
3. Vet held, that performance in 
aſſumpfit amounts to the general 


4. In treſpaſs, plea, that it was the 


horſe of J. S. and the plaintiff 
' took and impounded it, and that 
the defendant took him by reple- 
vin, amounts to the general iſſue 
px e 
See alſo Pleas and Traverſe. 


Iſſue and Profits. 


1. Iſſues of lands not forfeited by 


- outlawry, till inquifition taken; 
and alienation before inquifition 1s 
8 bar | 395 

2. Iſſues of a jointenant for life are 
leviable on him in reverſion ibid. 

3- Beaſts of a ſtranger levant' and 
couchant are ſeizable on a /evari 

4. So of a jointenant and commoner, 

unleſs the title found by the inqui- 
ſition | | ibid. 

| Judge. 

1. The mayor of H. committed for 
ſitting in judgment where he was 
party, thoogh by the charter the 
only judge there 9 

2. Where one acts as a judge, his 
act is not traverſable; aliter of an 
officer, as a conſtable, Sc. ibid, 

3. A judge not anſwerable for error 
of judgment either by action or 
indiament $3 397 

4. Mayor and commonalty of L. may 
limit penalties of by-laws to them- 
ſelves 397 

5. But ſuch penalties cannot be ſued 
for in the mayor's court; aliter 


if the mayor could be ſevered 397, 


has | 398 

6. Mayor is head of the corpora- 
tion, and an action by them abates 
dy his death ibid. 


1. Judgment for a fine may be given 
in the defendant's abſence, but not 
for any corporal puniſhment Page 
4 - $6, 400 

2. Judgment may be given after the 
plaintiff's death, if it be within 
two terms after verdict 401 
3. There muſt be four days excluſive - 
between the day in bank and the 
ſigning of judgment 3099 
4. la what caſes judgment may be 
entered on the peremptory rule 
without motion 374. 
5. Jadgment on demurrer to a plea 
muſt be entered with ef gaia videtur 
curiæ quod placit. præ dict. Oc. 402 


6. If the plaintiff in a monfirans ve 


droit fails in his title, no judgment 
need be given for the king 488 
7. See the forme of entering judg- 
ments on an pros, Cc. 455, 456 


8. Judgments ought to be complete 


and formal; and a diſmiſſion is no 
judgment 511, 512 


9. A waärrant to confeſs judgment 


may be given in cuſtody, and how 
| | 402 

Note ręſpecting the nec of an 
attorney for the defendant being pre- 


Jent on giving a warrant to confe/5 


judgment by a perſon in cuſtody ibid. 


10. Warrant to confeſs judgment by 


a feme, who afterwards marries, is 
thereby revoked {4 $09 
11. Yet judgment confeſſed by a 
Feme covert refuſed to be ſet aſide 
on motion 00 
12. Where a judgment is confeſſed 
on terms, the court will take notice 
of them; alitiy if the agreement is 
ſubſequent | 40 
13. Judgment for a ſcandalous libel 
altered the ſame term, and the pu- 
niſhment increaſed 401 
14. Upon writ of inquiry after inter- 
locutory judgment, where the final 
judgment mult be againſt the ad- 
mipiſtens or „ 
15. Bringing debt upon a judgment 
is no waiver of the lien created by 
tha: judgment 1 5 80 
16 And debt will lie in an inferior 
Court on a judgment in B. R. (Q.) 
4 439 

17. Judge 


THE TABLE. 


17. Judgment of a ſuperior Court is 
only voidable, though a 
ſtatute ſays it ſhall be void P. 674 
18. On payment of coſts, judgment 
will be ſet aſide though regularly 
entered, if the plaintiff has not loſt 
a trial 402 
19. No reference for irregularity after 
_ writ of error brought - "ibid, 
20, What judgment ſhall be given on 
a a writ of error, wide 4801 
21. A judgment cannot be reverſed 
in part and affirmed in part, unlefs 

| 1 is by common law and part by 
ſtatute | | | | 


24 
22. If judgment for defendant on ſpe- 


cial verdict be reverſed in Exche- 
quer Chamber, that Court ſhall 
give the new judgment, aliter if on 
_ a demurrer 403 

23. If a judgment of B. R. be re- 


verſed in parliament, the new judg - 


ment mult be entered in parha- 
ment | ibid, 


See alſo Attornies, an of Judg- 
mant, Confaſſion, and Convidions. 


Juriſdiction. 
1. All jariſdiction is derived from the 
, . 
2. In inferior courts every thing that 
makes the gift of the action muit 
be laid within the juriſdiftion 404 
Note concerning cauſes of attion in 
inferior courts being within the ju- 
riſdiction— and Qu. Whether the 
defendant can take advantage of their 
ariſing without the j uriſdiction, where 
it is ſo alleged, and there is no plea 
to rhe contrary, ib.— Vide Taylor 

v. Blair, 3 T. R. 453. 
3. Aliter, if only matter of aggrava- 
tion | ibid. 
4. Bill may be in Chancery to fore- 
cloſe a mortgage on lands out of 
its juriſdiction, if the perſon be 
within it | ibid. 
Caſes in which the Court has exe- 
cuted agreements relative to lands in 
Ireland, &c. alſo relative 70 the Iſle 
of Man, and the boundaries of Ame- 
rican plantations, n. ibid. 
5. See a diverſity where two Courts 


private 


have juriſdiction of the ſame thing, 
and where not Page 19g 
6. And ſee the juriſdiction of juſtices 
and the ſeſſions, touching appren- 


tices 67 

See alſo Courts In erior Fu ces 

| | reg . : 
Jury and Juror. 


I. See the rules of ſtriking juries by 
the maſter, and the practice there“ 
1 | 405 

2. Jurors ought to acquaint the Court 
that they can give evidence before 
they are ſworn 
See allo Challenge, Trial;, and 

5 Jia... 


Juſtices of Peace. 
1. Authority given to juſtices of peace 
muſt be exactly purſued 75 
2. Indictment for forgery lies Serb 
fore juſtices of peace {ride Convic- 
tions and Indiments ) 406 
Juſtices of peace have authority 
over offences mentioned in their com- 
miſſion ; libels, conſpiracies, frauds, 
and nuiſances; but not offences creat=- 
ed by flatute without expreſs words, 
n. Eg os pa © 
ee their proper method of pro- 
ceeding on 14 Car, 2. for removals 
of poor | ibid. 


: 


4+ They have no zuri/ai#10n upon the 


ſtatute of uſury 680 
5. See, where their orders are not 
void, but voidable 674 


See alſo Alehouſes, Apprentices, Baſs 
tards, Convitions, Poor, Orders, 
and Sons. | 


Juſtification. 


1. A wife may juſtify an affault ia 


defence of her hutband ; ſo may a 
ſervant in defence of his maſter, 
but not vice verſa 407 
2. Nor can one jultify in defence of 
his houſe or cloſe, &c, but muſt 
plead molliter manus ibid, 
3. ile that commands, or even re- 
: queſts 
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- queſts another to take goods, c. 
is a treſpaſſer Page 409 
4. And in treſpaſs ſuch command, 
Cc. is traverſable; contra in re- 
plevin ibid. 
5. In treſpaſs for taking goods the 
+ officer need only ſhew a writ of 
execution "bid. 
6. Secus of a common perſon, unleſs 
In aid of the officer by his com- 
.mand ibid. 
7. Where a principal officer juſtifies 


under a returnable writ, he muſt 


ſhew it was returned; /ecus of ſub- 
_ "ordinate officers h ibid, 
$. A ſerjeant at mace juſtified under 
' precept on a plaint in replevin, 
and held ill becauſe not ſhewn it 
was returned 8 ibid. 
9. In impriſonment juſtification by 
order of Court of Conſcience to 


carry the plaintiff to the Compter, 


. - held ill, becauſe the impriſonment 
was confeſſed, but not ſhewn to be 
in the Compter - 408 

10. Juſtification by 1 El. c. 17. held 

ill for want of ſhewing a warrant 

| | 07 

11, In juſtifying under a writ ir is 

not enough to ſhew where return- 

.. able, but muſt alſo ſhew whence 

it iſſued | 517 


See alſo Bailif, Replevin, and Tre/- 

paſs. 

K. 

King. | | 
1. (PHE king has a right to the 
T ſervice o& his ſubjeds 168 
2. The king cannot diſcharge the 
* of a ſubject, or hinder him 
of a remedy the law gives him 19 
3. The kings of England have not 
the ſole legiſlative power, and if 
the king and clergy make a canon, 
it does not bind laymen without 
their aſſent 412 
4. The king can lay an embargo pro 
bono publics only 32 


. He cannot grant an annuity to 
as to charge his perſon, but may 


3. No canons oblige the laity with- 


charge his revenues, as the exciſe, 
"F065 7 e214. Page 8 
6. He cannot take benefit of a de- 
_ viſe to ſuperſtitious uſes, but ſhall 
apply it toacharitable uſe 163 
7. In ts by him, where it ap- 
ars he intends to paſs the thing, 
it ſhall paſs notwithſtanding falſe 
recitals 1 561 
8. He need not bring a /cire facias to 
revive a judgment after the year 
| | 60 
9. He cannot pardon 8 | 
it be by expreſs words 499 
10. He may pardon adiſability where 
it is only the conſequence of a 
judgment; aliter where part of 
the judgment 689 
11. He may create an Iriſb peer un- 
der the great ſeal of Eng/and by ex- 
preſs words 510 
12. After inſtitution and induction a 
preſentation by the king is void, 
though it be ad corroborandum, _ c. 
7 5 ; ; | 102 
13. In conquered countries ſuch laws 
are to take place as the king pleaſes 
412, 666 
14. The king's chaplain extraordi- 
nary is not capable of a Ne 
| 161 
15. And ſee touching the king's 
chaplains ordinary and extraordi- 
nary . 161, 162 


See alſo Monftrans de Droit, Offices 
and Office for the King; and Par- 
dons, Parliament, and Treaſon, 


E. 
Labourers, vide Maſter and Servant. 


Tas Common, Canon, Ci vil, &c. 


1. WHERE an uninhabited coun- 
try is found out and planted, 

all laws in force here are immedi- 
ately ſo there 411 
2. But where an inhabited country is 
found and conquered, not ſo till 


declared by the conqueror 411, 


out 
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out conſent of the civil legiſlatore 

" | Page 412 
4. The iſlands Guern/ey, Ter/ey, Sarke, 
Sc. are governed by the laws of 
Normandy WR; 404 
5. The laws of England do not ex- 
tend to Virginia, Ec. being con- 
quered countries 411, 666 

6. Where an iſſve depends on foreign 
las it may be tried in the next 
county, and ſuch laws given in 
evidence Sy 651 
7. A temporal matter incident to a 
ſpiritual juriſdiction muſt be tried 
according to the rule of the com- 
mon law 547 
8. See the difference between the 
maritime law and common law, as 
to hypothecations 5 34 
9. And of lex mercatoria, vide Bills 
_ of Exchange, and p. 443, 125 


And Lex Parliamenti, vide $12. 
See alſo Villeins, and p. 18. 


Law Caſes denied, vide in Fine 


Tabulz, 


Leaſes. 


1. A leaſe for a year, and ſo from 
year to year, guamdiu, Wc, is aleaſe 
for two years certain, and after at 
why” 413 


2. When a leſſor or leſſee at will may 


determine his will, wide bis ibid, 
3. Termor for years grants for a leſs 
term to commence after his death, 
it is good = A ibid, 
4. A parol demiſe to hold from year 
to year, & /ic ultra guamdiu, c. is 
a leaſe for two years 0 at 

g. And after, every ſubſequent year 
begun is not determinable till that 
be ended | | ibid. 

6. And is not void by the ſtatute of 
frauds | ibid. 

| Note concerning tenancies from year 
to year, notices to quit, Sc. ibid. 
7. Leaſes of copyhold Jands are void, 
and a forfeiture 187,537 
8. 2uxre of leaſes in poſſeſſion, and 
_ reverſion 9827 


A 


See alſo Mets, 


given in evidence 


9. For biſhops leaſes, wide Biſhops, 


Sc. | Page 189 
See alſo Breach 13. Grants 1, 2, 
| and p. 244, 346, 588. 

Legacy. | 


1. Where areal eſtate ſhall be charged 
with legacies in equity, vide 416 


2. A legacy to-a creditor greater or 


leſſer than his debt, how to be 
taken | 155, 508 
3. An action lies for a legacy deviſed 
out of lands, Q. vide vote 415 
In what caſes legacies carry in- 
2 Foe ib. n. 
4. Eſtates pur auter vie, how far ſub- 
ject to the payment of legacies 464 
5. Where a time is annexed to the 
legacy and not to the payment, and 
the legatee dies before the time, 
it is a lapſed legacy 415 and note. 
6, See a prohibition to Spiritual 
Court on a ſuit for a legacy for 
refuſing proof of payment, by one 
witneſs . 49 
Of martialling aſſets, 416 and note. 


 Executors and De. 
viſes. | 


Libellus Famaſus. 


1. The whole libel need not be ſet 
forth in the indictment, but if any 
part qualifies the reſt, it may be 
l 

2. Copying a libel is criminal, A 
writing a copy without authority 

is writing a libel 417, 419 

3. He that writes a libel is the con- 
triver, and having a written copy 
of a known libel is evidence of a 
publication | 418 

4. Where a matter is unlawful in ge- 
ral, general allegation ſhall be fo 
taken ibid, 


Liberties, vide Franchiſes. 


Limitations. 


1. Defendant being beyond ſe1, does 
not avoid the ſtatute of limita- 
tions; centra of the plaintiff 420 

2. And 
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2. And in replication, to avoid that 
ſtatute, continuances muſt be ſhewn 


Page 420 


3. In impriſonment, that ſtatute be- 
ing pleaded to part, the plaintiff 
muſt reply, it was one continual 

dureſs "Þ + ibid. 
4. Action removed by habeas corpus, 
and that ſtatute pleaded above, the 
plaintiff may reply, the ſuit below 

_ was within fix years 424 
$. Pleas of the ſtatute of limitations 

are to be favoured . 421 
6. Yet 2uere, if the ſtatute be plead- 
able to ſuit in the Admiralty for 
mariners wages | 424 
Extended to theſe fuits, n. ibid. 

7. Not guilty within fix years is ill 
in treſpaſs (being limited to four) 
. | 4323, 424 
8. Where the duty ariſes on- conſi- 
deration executory, the defendant 
| _ plead, uod actio non accrevit, 
„ 

9. A. receives the inteſtate's money, 
and afterwards adminiſtration is 
committed to B. the cauſe of action 
accrues by the adminiſtration 421 
10. Twenty years poſſeſſion 1s a good 
title in ejetment, for the plaintiff 
as well as the defendant ibid, 
11. The ſtatute of limitations runs 
not 2 A. unleſs actually ouſted 
or diſſeiſed | 423 
The flatule of limitations only ope- 
rates between tenants in common, &c. 


in caſe of an adverſe peſſuſſiin, n. 


ibid. 


12. A. barred in his formedon may 

take advantage of a right of entry 

1 | 422 
See alſo Evidence, 1, 2, 3. 


—_ 


London and its C uſtoms, 


1. Court of aldermen's power con- 


cerning new lights was only dur- 
ing rebuilding the city 


in the court of aldermen for aſſault 
and contemptuous words cf an al- 
derman in execution of his of- 
| fice, is good; aliter if to disfran- 
cniſe ibid. 


422 


8 181 
2. Cuſtom to puniſh by information 


3. By cuſtom of London an executor 
hall place the teſtator's apprentice 
with another maſter, c. Page 66 
4. The cuſtom there concerning free- 
men's eſtates extends only to chil- 
dren, not to grandchildren 426 
5. So the cuſtom of bozchpor there; 
and where it appears under the fa- 
ther's own hand how much a child 
has received, the court will judge 
if a full advancement or not 1514. 
6. Mayor and commonalty of London 
may limit penalties. of by-laws to 


_ themſelves, but cannot be ſued for 


ia the mayor's court 397» 398 
7. See the difference between London 
and other cities, as to the cuſtom 

guilda mereatoris 204 


See alſo By-Laws, Corpbrdtions, Ec. 


Lunatic and Ideot. 
1. An ideot is maintainable by the 
pariſh where his father is ſettled, 
and not where born 427 
2. 'The band or other deed of one 
non compos is void 427» 675 
3. A prohibition to probate of will, 
on ſuggeſtion of being a0 compos, 
denied = 552 
4. Surrender of tenant for life, being 
non compos, to a remainder- man is 
void, &c. | 576 
See alſo Infants. i 


M. 
Mathem, vide Treſpaſi. 
Mandamus. 


1. Mandamus to one, to command 
another to do the act, is ill 

436, wide 701 
2. Several perſons cannot join in a 
mandamus to reftore 433, 436, 437 
3. The writ not to be teſted before 
granted; but the alias and p/uries 
may be returnable immediate 434 
4. And fifteen days between the 16% 
and return if above forty miles 
from London, and eight days if un- 
der Iz id. 
Only fourteen days, n, ibid. 

| 5. And 
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c, And if the firſt writ be notreturn- 
ed, a peremptory rule ſhall go, and 
next an attachment, Wc, Page 429 
6. Alſo after the return falſiſied, a 
peremptory mandamus is of right 


3 | | 430 

7. Yet if action be brought for ſuch 
Falſe return in C. B. no peremp- 
tory mandamus ſhall go 4328 
8. Where an officer at will is remov- 
ed, and the corporation does not 
rely on their power, but return a 
- miſdemeanor, and that is inſuffi- 
_ cient, a peremptory mandamus ſhall 
Ie 1 
Want of ſummons is no objection 
ſor removal, if the party appeared 
and was heard | 
10. A cuſtom to remove ad libitum is 


good, but that muſt be returned 


poſitively _ 90 
Power of amotion is incident to 

à corporation, n. ibid. 
11. A return of mandamus muſt be 
- Certain to every intent 432 
Certainly to @ certain intent in ge- 
eral is ſufficient, Nt. © 
12. Several matters may be returned 
on the ſame writ, but they muſt be 
conſiſtent | 6 
Caſes of different conſiſtent —_ ; 

n. ibid. 
FE cauſes returned are conſiſtent, 
but ſome good. and others bad, the 
bad may be quaſhed and the good 
tried, id. ibid, 


13. A variance between the writ and 


return in the name of the corpo- 


ration is ill 11 
14. A mandamus directed to the 
mayor, bailiffs, c. the mayor 
alone may make the return, and 
the others cannot diſavow 431, 
3 701 
15. But the mayor is puniſhable if be 
does it againſt the conſent of the 

majority . 431, 432 
16. Where the return ſpeaks of a 


conſtitution different from the writ, 


it ought to deny the ſoppoſal of 
the writ 431 
17. Return of a reſignation in the 
Corporate aſſembly and election 
of another into the office, is good 
. 433 


428, 435 


ibid. 


18. But 20 fuit debito modo elefiiit is 
not unleſs the writ ſuggeſts 
a debito modo Page 433,434 
19. An amotion or removal muſt bs 
for the matter charged 43 
20. Non-attendance is a good cauſe 
of forfeiture of the office of re- 
corder ibid. and wide nite. 
21. A rule to inſpect the charter in 
order to make areturn, denied 430 
5 £5 and wide note. 
22. Concerning nandamus for over- 
ſeers of the poor, to make rates or 
come to account wide 525. 531 


See alſo Diftribution, Motion 2. 
Market, vide Fairs. 


Marriages, vide Baron and Feme, and 
| Page 437+ 


Marizers, vide Admiralty. 


and 


Marſhal and Marſpalſea. 
1. A bond to the marſhal to be a 
true priſoner is good 38 
2. The earl marſhal of England i 
merly marſhal of B. K. 439 
3. See the juriſdiction of the Palace. 
Court 2 ibid. 
4. Debt lies not in the Marſpalſea on 
a judgment in B. R. ibid. 
5. The office of chamberlain of the 
King's Bench priſon inſeparably in- 
cident to that of marſhal ibid. 


6. All other marſhalſeas originally 


derived from that of the earl mar- 
ſhal of England 439, 602 


See alſo Eſcape 2. 5 
Maſter and Servant. 
1. Maſter is liable for negle& of his 
ſervant, not the wilful wrong 441 
2. And he that employs a ſervant 
undertakes for him 440 
3. Vet the ſervant's act binds not the 
maſter unleſs he acts by his autho- 


rity, or he conſents 442 
4. Goods are ſpoiled by default of a 
EE 5 maſter 
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mwmaſler of a ſhip employed by the 
owners, the owners are liable Page 


125 | l 440 
5. But the action muſt be [awe 
- againſt all the part owners, who 
make but one maſter... #bid. 
.. The deſed can only be taken ad- 
vantage of by flea in An 2 
8 ö * „ 101d, 
6. The ſervant may juſtify battery in 
defence of his maſter, but not ? 

_ . .conver/o 


7. If a ſervant be robbed of his mal- - 


ter's money or goods, he or the 
' maſter may ſue the hundred 2 3 
2. A maſter of a ſtage- coach is liable 
for goods loſt by his driver, if he 
takes a price for carriage, aliter 
not 9 2282 
9. A covenant between the maſter 
and a third perſon, the ſervant not 
being party (vide Anprentices 479 


10. Order by juſtices for payment of 


ſervants wages, if it does not ap- 
ar what wages ſhall be intended 
uſbandry 442, 484 
11. So order to pay 42s. for labour 
in huſbandry held good, though it 
does not appear ſuch wages as the 
ſtatute direQs | | 
12. For remedies for wages are fa- 
voured in the ſuperior courts 441, 
3 479, 484 
13. See the diſlinction between er- 
us predialis and per/onalis 667 


| See alſo Apprentices and Autherity, 


Maxinms. 


1. Omnis innevatia plus novitale per- 

turbat quam utilitate prodeſt 20 
2. Sic utere tuo ut alienum nin lædas 
22 
33 


+ Communis error facit jus 
ibid. 


3. Volenti non fit injuria 


4+ Quicung; habet ordinariam jurijdic- 


tionem eft loci illius erdinarius 41 
5. Annua nec debitum judex non ſeparat 
FAIR 92 6 
6 IA certum eſ quod tertum reddi po- 

DD 
7. Non eft juflum aliquem it mortem 
Jacere baſtardum | 121 


_ , commodum 


441. 


4. Therefore the ſurvivor and the 


8. Ex nudo patto non oritur adio (wide. 


24.) Dag 129 


9. Par in parem imperium non babt 


10. Nalla curia gue recordum non 4 42 | 
poteft mandare carceri 200 
11. Actio pro injuria perſonali moritur 
cum perſona, (wide 13.) 210, 314 
12. Placitum «ff nomen collectiuum, Q. 


13. Expreſſio eorum que tacite — 


ui bil operatur t.. $23 

Ih. Nemo bis punietur pro uno delifio 

8 52 323 . 4 8 
15. Qui ſentit onus ſentire debet © 

Tr HS Fg WW yoOs 

16, Utile per inutile non vitiatur Ss 5 

17. Utlagatus non convictus eft de 
18. Res eft miſera ubi jus e vagum 


512 
19. Qui facit per alium facit per ſe 585 
NT Meaſures, vide Weights. 


Melius Irguirendum, vide Coroner and 
| | Office for the King. | 


* 


N | Merchants and Merchandize. 8 


1. The word merchant includes all 
ſorts of traders, as we!l as mer- 
' chant adventurers 445, and ute. 
2, And the drawing a bill of ex- 
change makes a merchant to that 

purpoſe Wu „ 

3. Between joint merchants the re- 
medy ſurvives, but not the duty 

| 444 


action 
| X ibid. 
5. In policies, warranted to depart 
b convey, is intended without 
wilfal default of the maſter 443 
6. And intended only from the place 
of having convoy I gß8bid. 
And for the voyage, but acciden- 
tal ſeparation is no breach, n. ibid. 
7. And deviation diſcharges the po- 
licy for that time, Tc. 444, 445 
8. Quere if a ſhip ſeized by the 
government be within the word 
ceention in the policy . (wide ncte) 
5 444 
9. A 


executor cannot join in an 


5. A policy altered by conſent after 
it was underwritten, yet 
een 
10. Goods ſpoiled by default of the 
| maſter, the owners liable 440 
SBee alſo ddniraly, 
Agfa ſance, &c. vide Aalen on the 
| Mi/nomer, vide Abatement, Addition, 
Names, and Variance. 


| Modus Decimandi, vide Tithet, 


Money. 


1. Any piece of money cvined at the 


Mint is of value as it bears propor- 


tion to other current money, and 
that without the king's proclama- 
tion | | 446 
2. The units being raiſed 164. by 
King Janes I. was the occaſion 
of coining guineas, vis, at 205. 

| PO ibid. 
3. In indeb. aſſump. to pay 13 J. 105, 
for nine guineas received, not ne- 
ceſſary to ſhew the number of gui- 
neas (videg, 22.) ibid. 
4. Money er on a void award may 
be pleaded as accord and ſatisfac- 


tion | P 
5. A. receives money of B. by the 
hands of C., it is A. s money, and 
he muſt abide by the loſs 507 
6. A power to charge lands with a 
ſum of money imports the intereſt 
thereof alſo 538 
7. Touching bringing money into 
court, vide 


See alſo ¶ſunpſi, Rules of Court, and 


Tender, &c. 


| Monopolies. | 
See the conſtruction of the ſtatute 


21 Zac. 1. c. 3. of monopolies and 


of new inventions 447 


Monffrans de Droit. | 

1. If the plaintiff therein fails in his 
own title, he cannot take adyan- 
tage of another's, or want of title 
in the crown 5 447 
Vor. II. | j 


583, 596, 597 


2. The record of the inquiſition 
thereon is before the Court with 
reſpect to the plaintiff only P. 448 
3. And ſee the judgment therein ibid. 

| See alſo page 395 


Mortgages. 
1. A mortgage with proviſo that 


— Future intereſt, if not paid, ſhall be 
taken as principal and bear inte- 


reit, the proviſo is void 
2. A mortgagee or purchaſer prece- 
dent, though by defective convey- 


ance, ſhall be preferred before aſ- 


ſignees of commiſſioners of bank- 

rupts 120522 483 14649 
3. Where perſonal eſtate ſhall be a 

| plied to pay off a mortgage in diſ- 

charge of the lands 449, 459 

Note from Cox's P. Wms. rela- 

tive to this ſubje® _ ibid. 

4. See allo Chancery, 19, 20, c., 

and D:/eifin 1 and 2. 


1. No motion to quaſh indictments 


removed by certiorari after the re- 


cognizance for trying is forfeited 


2, No motion for peremptory man- 
 &4amus after verdict for falſe return, 
till four days after the ret. of the 
poſt ea 9 I 
3. fn plaintiff moves to axoad he 
declaration the.ſame term the plea 
comes in, he need not give new 
rules to plead 520 
4. No motion for a new trial after 
motion in arreſt of judgment 647 
5. Where a /c. fa. ſhall iſſue on mo- 
tion, and where without, wide 598 


6. A franchiſe not to be allowed on 


motion, unleſs formerly pleaded, 
and is upon record 450 
7. Where a fine is ſet for forcible 
entry, the conviction not to be 
quaſhed on motion ibid. 
8. See where a venue may be changed 
on motion, in ZBarrifter and Viſue. 
9. How to move to make a record a 


concilium _ 7 565 

Murder, vide —_—_ Felony, and page 
<7 14. 
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2. A corporation may ſue 


3. A variance between the writ 
return of a mandamus in the name 


THE TABLE, 


Names ef Purchaſe and Dignity. | 
0 A Duke's eldeft ſon is not to * 


* ſtyled by his father's ſecond 
title in legal 
allowed him in common parlance 

Page 451 
by their 
name of incorporation, though they 
have expreſs power to ſue by an- 
other | 45 4 
an 


of the corporation, is ill, 434, vide 


material variance 462 


5. On certiorari to re move orders, the 
n me of the pariſh in the writ and 
that in the order muſt be the ſame 


| 452 
6. If a writ or declaration be againſt 
one as knight only, when he is a 


knight and baronet, it is a miſno- 


mer 


See alſo Abatement, Additions, 


and 
Ne extat Regnum, vide Writs. 
Negroes, vide Villain. 
Nil prius, 
1. The authority of a judge of 1 
- prius is by commiſſion of aſlize 44 


'2. A judge of ai prius may receive 


a nonſuit at the aſſizes 456 


See alſo Abatement, 17. Amendment, 


14. 16, Sc., and Arreſt of Tudg- 
| Netility, vide Peers, 
Noelle Praſegui, vide Nonuit. 


Nen Compes, vide Curatic. 


Nan/ait. 
1. In treſpaſs againſt four there can 
be but one nonſuit for want of de- 
claring | — 33 


2. A non prgſ. may be entered as 19 


dne defendant. after interlocutory. 


cout an arreſt, the 


oceedings, though 


- 


| 433 
4. A bond made by the name of Er- 
lin, but ſubſcribed Zriwin, is no 


judgment, not after final Page 
3. Where a defendant files bail with? 
plaintiff may be 
non pros'd 5 ibid. 
4. Ina fuare impedit nonſuit after ap- 
pearance is peremptor 539 
5. So it ſeems in appeal: But non- 
| ſuit therein before appearance is 
not peremptory 4 
6. In ejectwent sgaiaſt ſeveral, if 
ſome confeſs lea/e, c., and others 
not, the plaintiff may proceed as to 
the former, and be nonſuit as to the 
i..." 4156 
The report is incorrect quoad hoc, 
. * e ibid. 
After judgment by default againſt 
one defendant, the plaintiff cannot 
be non/uit as to another, id. ibid. 
7. Where ſeveral defendants ſever in 
plea, plaintiffs may enter non pro/. 
againſt one, any time before the 
record ſent down 7 


8. A diſcharge by zolle preſegui * 


dictment, will not maintain an ac- 
tion for a malicious proſecution 456 


Fo 9. See the forms of entering non preſ. 


ibid. 
Notice. 

1. Notice is not neceſſary to be al- 
leged where the matter is preſumed 
to be known without it | 
2. As where A4. in confideration Z. 
would deliver up a bond to C, aſ- 
ſumes to pay B. 30 l., action lies on 
B. 's delivering up the bond to C. 


Jans alleging notice to A. of ſuch 


delivery; becauſe intended 15614. 


3. Where and what notice is neceſſary 


or not, in order to make a ſettle- 
ment ä 25 476 
4. Where one is 988 by — to 
do an atof which he is to give no- 
tice, though ſuch notice is diſpenſed 
with by becoming impoſlible, yet 
the act muſt be done 214 
5. If there be no actual proceeding 
within four terms, there muſt be a 
term's notice of trial 557 
6. See more concerning notice of 
trial, Sc. 257, 645, 650, 653 
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Wee A 


4. Where the defendant by plea. 


makes à tranſitory treſpaſs local, 
the plaintiff may make a new aſ- 
fignment  Pageas53 
2. Where the place is made waterial 
by the defendant's pl-a, he muſt 
ſhew it with certainty ibid. 


3. If in treſpaſs, guare clauſum fregit, - 


he pleads liberum lenementum, and 
iſſue thereon, he may ſhew any cloſe 
that is his freehold ibid. 
4. But if the plaintiff gives the cloſe 
a name, the defencant mult prove 
a freehold in the eloſe ſo vamed 433 


| Nudum Pactun, vide Aſumnpfit. 


| Nuiſants. 


1. If one erects a houſe which flops . 
_ mylights; I may pull it down 459 


2. In caſe for ſtopping lights it mult 
appear that the lights were * 

5 SE, ibid, 

3. And conſuevit after verdict therein 

im ports time out of mind ibid. 
4. Tenant for years erects a nuiſarce, 
and makes an utider-leaſe to B., 
Action againſt either 460 


5. A quod permittat proſternere quas- 


dam edificia ad nocumentum, &c., 
lies 458 
6. In juſtification of abating a nui- 
ſance it needs not be ſhewn, that he 
did it doing as little hurt as could 
de 458, 459 


7. Keeping ſwine in a city, a nui- 
ſance at common law, and indict- 


able | 460 


O 


| Oarhs and Afidavits. 
1. GEE the oath of the triers of ju- 
rors on a Challenge for favour, 
Ec. 152 
2. Oath made ze veritate præmiſſorum 
zs inſufficient in con victions 369 
3. Concerning the taking of oaths to 
qualify for offices in corporations 
| | 428, 429 
4- Where a peer ſhall depoſe on his 
oath or his honour 512, 513 


TABLE. 


5. One robbed, if he refuſes to take 
the oath, cannot ſue the hundred 
| | Page 613 
Note reſpecting Quakers affirma- 
tions | ; ibid. 
6. Affidavit of the time when a de- 
claration was delivered 670 
7. On ſubmiſſion to a fine after con- 
 feſſing an indictment, affidavits 
may be read to prove the proſecutor 
aſſaulted firſt; contra after a con- 
viction 55 
8. Afﬀidavits taken before com mĩiſon- 
ers, by 29 Car. 2. e. 5., muſt be in 
a cauſe in court 461 
9. Where affidavits of perſons pil - 
loryed may be read ibid. 
10. Where on ſhewing cauſe new af- 
fidavits may be read to ſupport a 
rule | A. 


Obligation. 


1. Iaſenſible words in the ſum of an 
obligation may be explained by 
the condition 462 

2. As /ex triginta libris, or guadrant 
libris, Cc. : ibid. 

3- Condition of a bond (reciting 
debt) not to pay, is repugnant, an 

the bond ſingle „ 

4. Bond made by Erliu and ſubſeribed 

Erlauin, is no material variance 

| 4a „ 462 

5. Bond from A. and B. to H. joint 
and ſeveral, a covenant from H. 

not to ſue is no defeaſance 575 

6. A bond by a deputy to pay a cer- 

tain ſum out of his ſalary or profits 
15 good | 466, 468 

7. But where it is without relation to 
the ſalary or profits, it is void ibid. 


See alſo Day, Date, and Chancery. 


| Occupant and Occupancy. 
1. The heir ſhall be charged in the 


caſe of a ſpecial occupancy with 
payment of debts, not legacies 464 
2. An adminiſtrator ſhall be charged 
in like manner where he is a ſpe- 
cial occupant, 00 0 
Eftates pur auter vie AiHributabie 
as perſonalty, n. ibid. 
L 
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Offices and Offcers. 


1. A judicial office may be granted 
to two, but if one dies it does not 
ſurvive, unleſs ſaid, to the /ur- 

vi vor | Page 465 

2, The king grants an office to 4. 

durante bene placito, and after grants 
it to B. to commence after the 


death, ſurrender, or forfeiture, of 
A,, the latter grant is good ibid. 

3- Office granted at will is at the will 
of the king, and not of the party, 


and may be ſurrendered 466 
4. King's tenant at will may forfeit; 
but there muſt be an inquiſition 
| 11 | ibid. 
5. Non-attendance a good cauſe of 
_ forfeiture of the office of recorder 


6. Of removing officers at will aſe 
porations, wide mandamus 8. and 
p. | | 428 
7. A freehold to commence in futuro 
may be in a rent de novo, or in an 

= © 466 
8. Bond by a deputy to pay half the 
profits of the office, or a certain 
fum out of the ſalary, Sc. is good 
ibid. and 468 

9. Earl marſhal of England formerly 
marſhal cf B. R., and the office of 
chamberlain of the priſon incident 
to that of marſhal $40 
10. The cuftos rotolorum may appoint 
the clerk of the peace without deed 
| 467, vide 479 


11. Concerning the office ef clerk of 


aſſize, wide 650, 571. and Clerk of 
the Market ; "SS 
12. A parifh-clerk nominated by the 
parſon is in for life, Cc. 536 
13. And caſe lies for diſturbing him 
in the execution of his offtce 408 
14. The mayor is the head of the 
corporation 399, 432 


See alſo Bailif, Conflable, Coroner, 
Fees, Mandamus, Marſhal, Judge, 
: Sher! , Kc. 3 


' Office fer the King. 
1. An inquiſition finding ſome points 
well, and nothing as to others, 
may be ſupplied by a melixs ingui- 
rendum LF 469 


2. Contra where it ia defedtive in the 


points found Page 

3. A. tenant for life, remaioder 2 
in fee; 4. is attainted, the king 
ſeizes, B. way enter on the king 


| 3 <0 hed 

4. Aliter if an office had found 4. 
ſeiled in fee, Se. ibid. 
See Monſtrars de Droit. 


Orders of Juſtices of the Peace ' : 


1. Order by juſtices re/fding in the 
county, not enough, /ans ſaying of 
or /or the county 47 

2. Order for removal need not be by 
Juſtices of the diviſion, but muſt be 
quorum uns, vide bis 473, 480 

3. Juſtices cannot command the of- 
ficers of the pariſh whither H. is 
ſent, to remove him _ 493 

4+ On orders of removal the examina- 

tion muſt be by both juſtices, uo - 
rum uWnus. 488, 419 

5. Order to remove one to B., be- 

. cauſe the father laſt ſettled there, is 
ill | 470 

6. So to remove A. and his family, or 
wife and family, becauſe too ge- 
neral 482, 485, 488 

7. So an order reciting, Ve are in- 

 formad B. is the place of legal ſet- 

tlement, is ill 473 

8. Alſo there muſt be a direct adju- 
dication of the place of legal ſet- 
tlement | 478, 479 

9. Order made on complaint that A. 
is likely to be chargeable, is not good 
without an. ad judication 491 

10. And ſuch order muſt be made on 

| Nan of the churchwardens 

5 | 492» 493 

Bo need not ſhew that he did 
not rent a tenement of 10 J. per an- 
num | ibid, 

12. Order of two juſtices not appealed 

from binds the pariſh upon which 

it is made, till a new ſettlement is 
gained | 488, yo 

13. And Hela, an order of two juſ- 
tices binds againſt all pariſhes till 
repealed 481, vide 524, 527 

14. Yet an order of reverſal on ap- 
peal binds not a third pariſh nor 
party | 4860 

Ce uh 15. Where 


0 


15. Where juſtices may remove to or 
from extraparochial places, vide 
* Page 486, 487 

16. The pariſh on whom an original 
order is made cannot remove till it 
be reverſed GD 4188 
17. And the ſeſſions on appeal eannot 
iend to a third place not party 475 


18. Nor can the ſeſſions after their 


firſt order make an order of review 


 _ (vide Seon, | 477 
19. And an appeal from order of cor- 


+ poration juſtices muſt be to the ſeſ- 


ſions of the county, not of the cor- 
poration * 490 
20. The firſt order failing, all ſubſe- 
quent orders fall to the ground 
242 82 
21. After order confirmed on Ws ety 
if a perſon goes to a pariſh not 
party, he muſt be removed by ori- 
ginal order 12" 8 
22. Note; An order reverſed is final 
only between the parties; but if 
confirmed, or not appealed from, 
it is final to all the world 492, 524, 


527 
23. Juſtices may order the laſt over- 
ſeers to pay their ſucceſſors what 
money is in their hands 484 
24. They may order wages to be 
aid generally, and the Court will 
zntend it for huſbandry 442, 477» 
484 

25. Order for maintenance of a 1 
child dropped in Chrift-Church- 
* quaſhed 5 485 
26. Payment of pariſh-rates, either 
for houſe or perion, makes a ſettle- 
ment 478 


37. Where and what notice on other. 


accounts is neceſſary to make a ſet- 
tlement 472, 473. 476 
. and vide Poor. 
28, On certiorari the juſtiees ean only 
return the order in bc verba 493 
29. Defect of an order cannot be 
made good by matter alleged in 
the return | ibid. 
30. See an order by two juſtices to 
execute another order made by 
others, not good 


See alſo Apprentices, Baſtards, Cer- 
tiorart, Jeet of the Peace, Paor, 
and & ions. | 
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vide Adminiſtration, and 
Preſentation, TR 


| Outlawwry. 
1. A. indebted to B. on a judgment, 
and to C. on bond, is outlawed at 
the ſuit of C. and his lands ſeized; 
the outlawry ſhall be preferred be- 
fore the judgment (except fraud 
_ ſhewn) Page 495 
2. One outlawed for a miſdemeanor 
only, cannot be thereon fined for 
A 9 4 0s 
3. Where the plaintiff is allowed 
reverſe it at his own charge, an 
the difference inter B. R. and C. B. 
herein 1 
4. Defendant need not appear in 
perſon to reverle it, except in trea- 
ſon or lony 3733 
5. If one comes in or appears gratis, 
he may reverſe it without bail; ali- 
ter if by cepi corpus ibid. 
6. If two are outlawed, error to re- 
verſe it muſt be in the name of both 
6 bens ibid. 
7. But one of them may be ſummon- 
ed and ſevered, and then it ſhall be 
only for his benefit that appeared 
3 ibid. 
8. On error to reverſe outlawry for 
felony, if thefe be lands a /i. fa. 
maſt ie 495 
9. But if the attorney-general canis 
on record there are none, no ei. 
Fa. is neceſſary 495 
10, See outlawry on meſne AR 
does not make the debt ien on the 
land 5 | 8 


Orphans, vide London. 


Ordinary, 


4 


Over/eers, vide Poor. 


Oyer and Shewing of Deeds, &c; 


* Want of profert, Ic. is only form, 


and cared by verdict 49 
2. And upon prefert made unneceſ- 
ſary oyer ſhall not be given ibid. 


. Variance between the writ and 
count not pleadable without pray- 
ing eyer of the writ _ 658 

4. A negative plea need not conclude 


rout patet, c. (vide p. 1.) 520 
5 n 1 nens 
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5: Where letters patent muſt be 
pleaded with @ profert or not 
Page 497 

6. A deed remains in court all the 
term it is produced; aliter of let- 
ters teſtamentary or adminiſtrations 
ibid. 

7: Where one is bound to make a 
deed, he muſt ſet it forth particu- 
larly 498 

8. Defendant demands oyer of a deed 
indented, which he bimſelf ought 
to ſet forth, and the plaintiff gives 
yer but imperfeQ'y ; 3 it is at the 
defendant's peril ibid. 
9: Denial of eyer where it cught to 
be granted is error ibid. 


10. liter, of granting it where it 
. 


ought not 
died may be pleaded without 
profert as bf & time or accident, n. 


499 


Palatine Counties of ' Cheſter, xc. 


Nos Cbief Juſtice of Cle er till 
. Elizabeth's time, e 

nas one jultice 501 
2. No outlawries in Cbeſter till 
33 H. 8. c. 13. ; for coroners there 
were introduced by that 1 
4 id, 


3. Error lies to reverſe a fine there 


o 
4. A habeas corpus lies not to 185 
county palatine of Chefter 


Parceners, v. Joint-tenants, &c. 


Pardon. 


3. The king may pardon murder by 
"expreſs words 4 
2. A pardon for murder not to be al- 

lowed without writ of allowance 
certifying ſureties taken for the 
peace 
3. One pardoned ſhall not be charged 
in cuſtody with civil actions 500 
. Though fine for a nuiſance is par- 
doned by general pardon, yet the 
abatement x not exculed 458 


354 


ibid, | 


5. What diſabilities the king — 
_ Pardon, g. vide King and Fer- 
Jug. 


Parif, Som, vill Kc. 


1. A pariſh prima facie intends 
vill; and ſo if a place be 4 
generally Page 501 
2. What will bring a reputed pariſh 
within 43 £/iz. for poors rates, Cc. 
vide Poor, and ol 
3. A conſtable may be choſen in a 
town or corporation by cuſtom 76:4. 


See alſo Viſne. 
Parifo-Clerk, vide Officers, 


8 Parliament. | 


1. An aQt of parliament does not ex- 
tend to Jreland unleſs expreſsly 
name 510 

2. The judicial power of parliament 

is in the peers, but the judgment is 
virtually the king's ibid. 

3. The houſe of peers have a double 

authority, but ng original junſdic. 
tion ene To 

4. They cannot deprive of peerage, 

and their judgment muſt be for- 
mal, Sc. 10, 511 

5. See touching the bx parliamenti ; 
and that inheritances not vom: 
ly determinable there 

6. See the ſeveral kinds of right 00 
electing members of parliament 

20, 21 

7. Action lies not for refuſing to re- 

ceive his vote in the election of 

members, per 3 contra Holt 19 

8. And no action lies at common law 

for a falſe return, unleſs where the 
right is determined, or cannot be 
determined in parliament 502 

Qu. per Willes, C. J. n. ibid. 

9. But an action for falſe return 22 
on the ſtature 7 8 W. 3. 504 

10. The king's courts may judge of 
parliamentary watters incidently 

.503 

11. On com mitments by the houſe of 
commons *for privilege, no court 
can deliver on a habeas corpus, per 
3 contra Holt (and note) 503 
e 12. Filing 


THE TABLE. 


12. Filing and continuing an origi- 


nal, no breach of privilege Page 


50 
13. And the authority of the houſe 
of commons is circumſcribed by 


See alſo Peers. 
Parſon, Vicar, and Curate. 


the parſon 
See alſo Chaplain and Preſentation, 
Partition, vide Apportionment. 


Patents. 


= A new charter may be uſed as a 

new grant, or as a confirmation 

| 3 „„ 168 
2. Where patents muſt be ſhewn with 

a profert, &c. or their exemplifica- 
tion 


| | 497 
„Where the thing intended ſhall 


| paſs by the patent notwithſtanding 
falſe recitals, Sc. 561 
4. A grant to a knight by the name 
of eſquire is void 
5. A peer of Ireland may be created 
" under the great ſeal of England 


| 10 

6. When a patentee is diſturbed of 
his dignity, how to proceed 511 
7. Of dignities created by patent, 
vas . | 509 


See alſo Surrender Go 


| Pauper. 3 
| 1. A pauper ſhall pay coſts of nonſoit 


or be whipped (/ed Q.) per Holt 


| 50 
2. If he gives notice of a trial, — 
does not proceed, he ſhall be diſ- 
paupered | ibid. 
. Qnere, If one, whoſe eſtate is 
mortgaged for more than its value, 
may be diſpaupered 
Pant, vide Pledges, 


560, 561 


97. 


Payment and Satisfaction. = 
1. An executor may pay debts of a 


+ higher nature after a decree quod 


computer | Page 507 
2. But aliter after a final decree, for 

ſuch decree is in nature of a judg- 

ment | 507 
| Only with reſpect to perſonalty, n. 


ibid . 


- 


3. A. receives money of B. by the 


A curate is removable at the will of f 
506 


hands of C. it is A. “s money, and 
he muſt bear the loſs by C. 507, 
| | 508 


4. Soif A. receives part of a ſum and 


uts it into a bag, and while count- 
_ Ing the reſidue the bag is ſtolen, 
Oe. ibid. 


5. Payment to a bond with condi- 


tion indorſed is a good plea before 
breach | | ibid. 
6. But not after breach, for the be- 
- nefit of the condition is loſt by the 
breach | ibid, 
7. Payment of a part and acquittance 
pleaded puis darrein continuance is 
in bar | 3 519 
8. Money paid on a void award max 
be pleaded as accord and ſatisfac- 
tion | 71 


See alſo Debt, Executors, Legacy, Mo- 
4 ney, and Tender, — 


Peculiars, vide Adminiſtrator, 


Peers of the Realm. 


1. An earl's title allowed at law, 
though it had been diſallowed by 

| the lords in parliament 509, 512 
2, Of the creation, office, and poſ- 
ſeſſions of earls and barons 5og 
3+ An 1riſþ peer may be created under 
_ the great ſeal of England 509, 510 
4. The place of an eer!'s title is not 
material nor neceſſary to be in 
England, or any where ibid. 
5+ dre the difference of pleading and 
trying peerage by writ, from peer- 
age by patent | ibid. 
6. Houle of lords cannot deprive of 
peerage by patent ibid. 
7. The judicial power of parliament 
is in the peers, but it is virtually 
the judgment of the king rid. 
„ 8. Houle 


THE TABLE, 


8. Houſe of peers. has a double au. 
| thority (legiflative and 2 


| | : ie 
9. But they have no original juriſ. 
* diction, for all juriſdiction is from 
the crown F 510, 511 


10. Error lies not from the Exche · 


. quer-Court to the houſe of peer e 


11. Their judgments muſt "A com- 


© plete and formal, and a diſmiſſion 
- IB no judgment * 511, 512 
12. How to proceed where a patentee 
© is diſturbed of dignity wide 11 
13. Inheritances not originally triable 
1 „ Dn 3 
14. One arreſted by the name of a 
- commoner, the court will not on 

mention try whether peerornotibig, 
15. Where a peer ſhall depoſe on his 


oath or honour 1314. 
See alſo Mames and Parliament. ; 
© - Penfran, vide Annuity. _ 

2 Pia. 


r. Perjury may be given in evidence 
© to the credit of a'witneſs 514 
2. But a man ought not to be drawn 
into a conſtruRtive perjury ibid. 
3. The charge thereof ought to be 
equally certain, whether at com- 
mon law or on the ſtatute 151d. 
4. Vet on conviction thereof on the 
ſtatute, diſability is part of the 
judgment ibid. 
5. But on conviction at common 
lat, diſability is only the conſe- 
quence of the judgment 
Judgment on the above points re- 

_ ſerved, n. 1 ibid. 
6. And the king may pardon a diſa- 
- bility where only the conſequence 
of a judgment 687 
7. Bur not where part of the judg- 
g 1 yet a ſtatute will pardon 


ibid.” 


gets alſo Iudiaments, 


Pleas and Phadings, 


I. Placitum oft nomen collecti vum 219 
2. On a babeas corpus returnable in 


ibid. 


Iich. term, if the decleration be 


delivered before Cra/. Animar. the 

_ defendant muſt plead to try, but on 
a. cepi corp. he is only to plead to 
enter | Page 515 
3. And ſo in Zafer term, if the de- 
claration be delivered before Men/. 
Paſc. Sc. ibid. vide 518 
4. On informations in Middleſex the 
defendant has the whole term to 
plead . 14 
5- But if laid in the country, he ſhall 
; -haye time till the following 2 
| | ibid. 

6. To a declaration delivered againſt 
one in cuſtody, he ſhall have the 
whole term to plead in abatement 


51 
7. But upon filing bills againſt aß 5 


cers and clerks, it is ſufficient if 
there be four days within term to 
. f 517 
8. And note, Sundays and holidays 
are to be reckoned as well as the 
day of filing the bill ibid. 
» No new rules to plead after an 
amendment, unleſs an imparlance 
be given ( ibid. 
10. Pleas in abatement, as miſnomer, 
Oc. not pleadable after imparlance 


18 
11. After the bail-bond forfeired, he 
defendant cannot plead in abate- 
ment of the original ation 51g 
12. When and how a defendant Gall 
plead after a voluntary appearance 
on a cepi returned | 518 
13. If judgment in ejectment be 
ſigned for want of a plea, in a 
country-cauſe, but no poſſeſſion 
delivered, the plaintiff may be 
compelled: to ny. of a plea; 
contrg if poſſeſſon delivered $16 
14. A judgment may be ſet 2 
though ſtriꝭ ly regular, in order to 
try the merits 02h 
15. Refore joinder in demurrer, the 
defendant may waive his ſpecial 
| plea, and plead the general iſſue 


| 51 
16. Contra where a rule is to end. 


ſo as to ſtand by it, and be pleads 


ſpecially, and the plaintiff demurs 
iid, 
ibid. 


| Note on waivin has 
Neves won ther I. 
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17. The court will never order a man 
Pan nf ages pert till the rules 
for pleading are out Page 516 

18. Nothing can be taken advantage 
of on a 


on a general demurrer 519 
Vhere a ſtatute creates a new 
thing in writing, it muſt be ſo 


pleaded ; but where it only adds to 


a common-law matter, it needs not 


be ſet forth in a declaration, but 


muſt in a plea ibid. 
19. It is againſt the duty of counſel, 
and the ſtat, Ye 1. e. 29, to ſign 
frivolous ſham pleas | Th 
20. An attorney cannot be compelled 


to ſwear his plea, but whereitisa 


foreign plea G1 
21. But if he put in a falſe or fri- 


volous plea in deceit of the court, 


he may be fined 515, 516 
22. A parol award may be 291 
ready to by delivered, and parol uſes 
averred = 75, 676 
23. Several bars may be pleaded to 
ſeyeral-parcels of a debt on bond 
| 180 


24. But one defendant cannot plead 


two pleas that go to the whole 218 
25. A plea to the juriſdiction is well 
in the negative, and wenit & dicit, 
or dicit anly, a good defence 30, 


3 544 


26, Though the bond of . 
or non compos, is void, yet they can- 
not plead non eff fadtum 427. 675 
27. Teftatum exiftit .is no averment, 
and only recital 48 
28. Onerari non debet is proper only 
where there never was a Hogs 

1 
29. In debt on à judgment the _ 
claration may be /ans prout patet 

per recordum 6 
30. A negative plea need not con- 
clude prout patet per recordum 5 20 
31. And if a record be pleaded, 
© though no ſuch concluſion, yet che 


other may reply 22 tiel record ibid. 


2. Where the plea is in abatement, 
the replication muſt conclude to 


the country 3 - 


3+ But to a plea in bar, it muſt con- 
" clude & hoc paratus eff verificare 2, 
BSE vide 629 


> 3c. Plea of takin diſtreſs 
ea over, which could not x g by of | 


34+ In replevin, pri/el in auter ln, 
muſt not conclude petit judicium k 
retorn., Ce. Page 3 
oes 
not eonfeſs property 640 
36. In treſpaſs, & c. juſtifying under 
a writ, is not enough to ſhew where 
returnable ans ſhewing whence it 
iſſued 517, vide 545% 
37. Performance muſt be pleaded in 
the very words of the condition ; 
| aliter of an excuſe 520 
diſ- 


38. A plea on the ſtatute for 
charge of poor priſoner ought to 
ſhew all the qualifications and cir- 
cumſtances to bring a defendant 
within the act 821 


5 39. Where a ſtatute creates a new 


thing in writing, it muſt be ſa 
pleaded ; but where it only adds it 
to a common law matter, it need 
not | 510 
40. Where a plea ſhall conclude with 
a proftrt, Sc. 73 bis 545, 584 
41. A plea delivered as an g&/crow 
muſt conclude to the country 274 
42. Where tertenants may not join 
in a plea to ci. fa. 601 
43. Difference in pleading ei be- 
tween tenants in common and par- 
ceners. N 630 


See alſo Abatement, Amendment, Con- 
tinuance, Eſtoppel, Demurrer, De» 
parture, TJeofails, Imparlance, Li- 

mitations, Miſnomer, Payment, Pri- 
vilege, Records, Repleader, Tender, 
Traverſe, and Variance. 


Pledge and Bailment, 


See of pawnbrokers and pawns, and 
how pawns are to be demanded 
3 3227 523 

Policies of Inſurance, vide Merchants. 


Poor, Poors Rates, Vagrants, &c. 


1. There are two ways, by 43 Elia. 

to make one pariſh contributory to 
the poor of another 481 

2. And touching ſuch orders for ſuch 
contribution wide 480 


3, Where and what notice is neceſ- 


THE TABLE: 


_fary.or not, to make a ſettlement, 
wide Page 472, 473» 47%, $23, 524 
4. What payment of pariſh-rates 
make a ſettlement 478 


5. Renting a mill of 10 J. per aun. > 


makes à ſettlement 8156 
6. So a pariſh-clerk nominated by 
the parſon : ibid. 
7. Having lands in a pariſh does 
not, but N there and having 
lands does, without notice 524 


de refidence need not be on the 


lands, 1. © % ibid. 
2. Taxation without payment daes 
not 523, vide 534 


9. For nothing makes a ſettlement 


within 3 & 4 Y.& M. that is not 


within the very words. 41702 
10. An apprentice may gain a ſettle- 
ment, though the maſter has none 


11. A lunatic is to be ſettled wh 
the father, not where born 427 
12. A baſtard born at A. pending an 
illegal order of removal from Þ. is 
to be ſettled at B. 121, 474, 532 
13. A vagrant is to be ſent to the 
place of birth, and tHence by order 
to his place of ſettlement 526 


14. An unmarried perſon hired for a 


. year, and marrying before it is ex- 
pired, cannot be removed 527 
15. And if he performs his ſervice, 


his marriage 2 529 
16. Two ſeveral hirings for half a 
year, though ſervice for a whole 
year, makes no ſettlement 535 
17. The father ſettled at 4. removes 
to B. with his children, and gains 

a new ſettlement there; the chil- 

' dren thereby gain the ſame, though 
under the age of ſeven years 528 
The father's ſettlement extends to 
children born after his death, n. ib, 
18. A certiticate-man is not remova- 
ble till actually chargeable, and the 
order of removal muſt ſo adjudge 
him ; 532 
19. And a certificate concludes the 
© pariſh giving it, as to all the world 
' 535, ſed wide contra 530 
20. A ſtanding rate for the poor can- 
not be made, for it is variable by 
_ eircumſtances 326, 531 


8 en a ſettlement, notwithſtanding 


21. And juſtices may quaſk the wholg 
rate, where unequal, and make or 
order a new one 524 
22. Rates and aſſeſſments for the 
poor ought 40 be raiſed monthly, 
3 nns 
23. Hoſpital lands are chargeable to 
the poor , 
There can be no rate where no 
fer/ou has a rateable intereſt, n. ib. 
24: No mandamus lies to the over- 
ſeers to make a rate to reimburſe 
the former overſeers gr 
25. A mangamus to compel precedent 
overſeers to account with the pre- 
ſent, quaſhed | 525 
26. Upon appeal from allowance of 
overſeer's accounts, ſeſſions muſt 
execute their judgment, in the ſame 
manner as two juſtices ought to do 
See alſo Apprentices, Baſtards, Or- 
ders of Faſtices, and Sefffons. 


” 


| Pawwers, &c. 


1. Power to demiſe lands, except the 
demeſne lands of the manor; co- 
pyholds are within the exception 


2. Power to charge lands with a bo 
of money, imports the intereſt 
thereof alſo | 538 

3. See the difference of a power ap- 
pendant to the eſtate, and colla- 
teral to it 239, 240 

4. Power to examine, hear, and pu- 
niſh, is a judicial power 200 

Court having power to fine and im- 
priſon is a court of record big. 

5. Power of election in one body cor- 
porate, and approbation in — 

6. Juſtices power to diſcharge 2 
prentices, extends only to ſuch 

trades as are mentioned in the ſta- 
tute | 471 

7. Whatever is to take effect out of 
an authority, or by way of ap- 
pointment, is good without — 
F | f 4 

See alſo Authority. | N 

Prerogative, vide King and Preſenta- 


1 ion, | 
| Preſcription. 


, | THE ANL, 


Preſcription. 


I. How a preſcription may be laid 
in tenentes & occupatores Page 316 
2. Where the charge is on che de- 
fendant of common right, the 
Plaintiff need not preſcribe in his 
declaration 22 
3 But where a charge againſt com- 


title, and a preſcription is ſufficient 
| | 335, vide 538 
4; Where and how one that has a 


preſcriptive right may ſue in the 
ſpiritual court 351 


Bee allo Fithes, 


Preſentatiqn, &c. 

1. Preſentation, admiſſion, inſtitution, 
and induction, are requiſite to com- 
plete a parſon 137 

2. Aſter inſtitu ion and induction, a 
preſen tation by the King is 

162 

3. The ordinary may examine and 

* refuſe, but it muſt be in convenient 
time | ” £19 

5 And where he refuſes, quia fi 

cient in literatura, he mutt ſhew'in 
what particular; elle it is too ge- 
neral. jms ibid. 540 
. Alſo he muſt give notice of his 
" refuſal, if it be guia illiteratus ; ali- 
ter if quia criminoſus ibid. 

6. The ordinary may refuſe as unfit 
for this, though he had allowed 
bim fit for a former cure ibid. 


7. A preſentation may deſtroy an im- 


' propriation, but not a donative 
I 

3. Before the reformation the We 
pre ſented on promotion of the in- 
cumbent, and now the king 504 
9. Where a new advowſon is created 
by ſtatute, it is ſubject to the ſame 


rules of law and prerogative of the 


crown as an old one ibid. 
10. In caſe of a prerogative turn to 
preſent, the writ of guare impedit 18 
general _ OY 55 
1. In a guare impedit nonſait after 
appearance is peremptory ibid. 


- 


mon right is laid on the owner of 
the ſoil, the plaintiff muſt make a 


void 


12. It is ſufficient to lay a ſeiſin em · 
fore pacis tempore domini regis Page 
| 5 


| * 

13. In a rare impedit, plaintiff de- 
clared upon an agreement by in- 
denture to preſent by turns 
14. Such compoſitions or agreements 
may be made by record, by deed, 
or by parol, and how each may be 


See alſo Privies, &c. 
Principal Intereſt, &c. vide Money. | 


P rincipal and Aeceſſary. 


1. In the higheſt and loweſt offences 
there are no acceſſaries, for all are 
principals | 418 
2. Ergo in treaſon, the writer or con- 
cealer is as guilty as the contriver 
or actor 3 ibid. 
3. So in battery, if 4, ooly holds the 
door while B. beats C., A. is as 
guilty as B. (vide, Oc.) ibid. 
4. If ſeveral make a riot, and a man 
is killed, they are all principals in 
the murder | 
5. Where a ſtat. makes an offence 
felony, acceſſaries (properly) tho? 
not named are within it 542 
6. Aliter where it makes a particular 
fact more penal ibid. 


See alſo Felony and Libels. 
 Priſage, vide Subſidies. 


Privilege of Perſons, 


1. Privilege pleaded in the negative 
is well, and venit & dicit, or dicit 
only, a good defence 543, 544 


2. Aphilazerof B R. arreſted per breve, 


was diſcharged on common bail, 
for he ought to be ſued by bill 544 
3. But an attorney of C. B. ſued by 
bill in B. R. mult plead his privi- 
lege, and cannot be diſcharged -on 
motion bi ibid. 
The privilege is to be ſued in their 
own court, but not by bill, n. ibid. 
4. Where privilege of attorney is 
pleaded with a writ, his being an 
attorney cannot be denied $45 
| | 5. Aliter 


THE TABLE. 


5, Aliter if he pleads his privilege 
without writ Page 545 
6. A plea of privilege as attorney of 

C. V. need not ſhew the writ under 
? wm not 2 venue, nor where C. B. 
fits | 
7. For a joint cauſe of aQion againſt 
nun attorney and another man, both 
muſt be arreſted 544 
9. A bill cannot be filed againſt a 

privileged perſon in the vacation, 

which begins as foon as the court 


A bill may be filed againſt an at- 
torney in the vacation, n. ibid, 


On a voluntary coming in to con- 
feſs an indictment, &c, no privilege 
exnde © rediundo allowed ibid. 
A perſons having relation to a 

ſuit which calls for their attendance 
c re privileged, n. ibid. 
10. For pleas of privilege in abate- 
ment, wide Abatement, c. 424 
note 5. 545 


* Privilege of Place. 


1. There are four cauſes of priviſeg 
of the Exchequer, wiz. 1. Informer 
 . for the king. 2. Accountant to 
the king. 3. Debtor to the king. 
4. Officer or attendant on the court 


9. 


5 546 
3. Where plaintiff is privileged the 
ſuit-is by quo minus, where the de- 
fendaot, it is by bill ibid. 
3. Superſedeaz to a ſuit in the Exche- 
ver, dummodo non tangit nos wel, 
G. diſallowed, becauſe the matter 
was pleadable ibid. 
4. See the difference of allowing pri- 
vilege of the Exchequer in C. B. 
and in B. R. ibid, 
5. Motion and argument in B. X. 
for an attachment 551 


Privies and. Provities. 


1. If leſſee for years aſſign, Cc. there 
is no privity of eſtate between him 


and the aſſignee, but only of con- 


tract | 317 

Note; A compoſition (or contract) to 

preſent by turns may be three ways, 
VIE. 


ibid. 


Firſt, Ey record, either between pri- 
vies in blood or ſtrangers, and there 
the patron is not put to a gzare im- 
pedit, but may ſue a ſcire fecias 
5 36" 003 
Secondly, By deed, either between 
rivies in blood or ſtrangers, which, 

if executed, the lait f in a uare 
impedit need not mention the com- 
poſi tion | tt 
Tbirdly, By parel, between privies in 
blood only; for between ſtrangers 
compoſition cannot be Fans 2 | 

| 1 5 ibid. 


Probibition and Conſultation. © 
1. Prohibition to a ſuit for a legacy 
for refuſing proof of payment by 
one witneſs; alfter in probate of 
wills DR "ESO ac ar CR 
2, Prohibition to a probate of a will 
of lands and goods upon ſuggeſtion 


of v0 compes denied 552 
A pany is concluſive proof * 


a will of perſonalty, but equity will 
relieve againfi a probate obtgrned by 


3+ Where matter of the ſuggeſtion 
does not appear on the libel, affi- 
davit is neceſſa 549 
4+ And the ſuggeſtion in the caſe of 
tithes muſt be proved within fix 
calendar months from the 1% of 
the prohihition 554 
5. Prohibition ſhall not go for a 20 
dus or other foreign matter unleſs 
pleaded below 551 
6. 4. ſubtracts tithes in one dioceſe 
and removes into another, and be- 
ing afterward found in the firſt, is 
there cited, &c. and conſultation 
awarded; for ſubtraction of tithes 
is local | 549 
7. A prohibition may be granted 
after ſentence, where the cauſe is 
not of ſpiritual conuzance; aliter 
of citing one out of the dioceſe 

| | 548 
8. One having a preſcriptive 85 to 
a ſcat in a church, may, if diſturb- 
ed, ſue in the Spiritual Court to 
have his poſſeſſion quieted 551 
9. And on ſuit there againſt the vicar 
of F. for not performing divine ſer- 
vice - 


PHE. TABLE ; 


vice in the chapel of C. as bound 


by cuſtom, à prohibition denied 
ERS $1 Page 550 
10. Prohibition to a ſuit there, for 


_ - ſolicitation of chaſticy, he having 


deen conviſted on indiftment of an 
aſſault with intent to raviſh, Cc. 


552 
11. Prohibition lies to the Spiritual 


Court in any ſuit, for denying a 


copy of the libel; but not to the 


Admiralty 553 
12. And ſee a prohibition to the Ad- 
miralty denied, unleſs the defend- 
ant would appear and give bail 548 


Note contra ibid. 


13. Several probibitions to the Spi- 
ritual Court, for taking bells, for 
calling knave, againſt annulling 
marriage, and baſtardizing 5472 


54 
14. So to the Court of Honour, on 
ſuit there for words 553 
15. See a prohibition granted to a 


ſuit in equity for diſcovery of mat- 


ters to make the defendant forfeit 
his freehold 550 
In what caſes defendant is or is 

not protected from diſcovery, on ac- 
count of 2 &c, n. ibid. 
16. And fee a motion and argument 


for a prohibition to the court of 
Exchequer on an attachment iſſued 


thence for proceeding in B. R. 551 
See alſo Admiralty and Tithes, 
Proof, vide Evidence and Witneſſes. 


Property. 


1, A man has the property of things 


Feræ nature, that are killed in his 
own ground 


| | 55 
2. So one that has /ibera piſcaria has 


property in the fiſh (& Co. Lit. 122 
denied) ' 6379 357 2, 
23. What property a man has in vil- 
leins and negroes . 666, 667 
4. A difference in property of things 
having a natural exiſtence and a ci- 
vil exiſtence only | 66 


5. Plea of __ by diſtreſs for — | 


property, Te, vidi 


does not con e 
649 


Q 
| Quantum Meruit. | 


I. A Quantum meruit for meat, drioks, 


Sc. laid uncertain as to time; 


yet well _ Page 555 
2. 80 the word guantum omitted in 
the count, yet well, tor tantam ſup- 
plies it 57 
3. A guantum meruit is to be taken 

according to the intent of the 

parties + 5% 5. 
4. ln quantum meruit motion for 

bringing money. into court, ſome- 

times granted and ſometimes de- 
nied gy +: + 29: S9F 
5. Quantum meruit lies for ſerving as 
a commiſſioner on a commiſſion to 


examine witneſſes 330 
See alſo aſſump/its in Aﬀions on the 
Caſe. 


1. In gaare impedit the plaintiff de- 


clares on agreement by indenture 


between joiat-tenants to preſent by 
turns 43 
2. And ſee how a compoſition or 
agreement to preſent by turns may 
be made 8 ibid. 44 
3. In caſe of a prerogative turn the 
writ is general, gue ad noftram 
ſpedtat donationem 556 
4. It is ſufficient to lay a ſeiſin m- 
fore pacis tempore domini regis 861 


5. In a guare impedit nonſuit after ap- 


| Pearance is peremptory 559 
See allo Preſentation, & c. 


| | Que Efate. 
1. A termor for years cannot declare 
on a gue eftate 363 


2. In making title, the commence- 
ment of particular eſtates muſt be 
ſhewn | 562 


3. A diverſity therein between counts 


and avowries ibid. 
uod Permittat, vide Nuiſance. 


uod cum and Quars, vide 636. 
72 | Recitals, 
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Ercitali, vide Evidenct, 12, 13. 
See alſo Pleas, &c, 


Reroghixavces, 8 Elgits &c, 


7. R Ecognizances 1 in B. R. though 
taken at a judge's chamber, 


x ren be declared on 4s if taken in 

court 
2. Neale for thete it is 
to be declared on as taken àt his 
chamber bid. wide 600, 659 
3. Recognizance of bail in C. 3. 


binds from the caption, but in 


B. K. from the entry only 600, 
. 6 
| 4. No faterſedeas to a certiorart 4 
* removing an indictment, unleſs re- 
cognizance entered into of 20 J. 
600, 659 
5. The conuzee of a ſtatute cannot 
aſſign his intereſt after extent and 
liberate, if the conuzor continues 
_ In poſſeſſion 563 
6. On. elegits, if the ſheriff deliver 
more than a moiety, the execution 
is void ibid. 
Separate lands may be r . 
iid, 


see all Fudgments, Fee. 


Record. 


1. In eſcape the plaintiff did not al- 
lege the commitment, provt patet 
Per recordum, but well on a general 
demurrer 
2. On a certiorari the very record is 
returned (wide Certierari ibid. 
3. On nul tiel record pleaded of a re- 
cord of the ſame court, day may be 
given for the party to bring it io 
or for the juſtices to infpett it, but 
* the deferidant cannot demur 566 
4. A printed ſtatate_not evidence 
upon ul tiel record pleaded ibid. 
. Where the printed flatute book is 
evidence, n. ibid. 
5. AR of the court upon record may 


be altered the ſame term, but of the 


party not 366,7 567 


Pate 564, 659 
. 


965 


6. Roll of a precedent term ooght is 
be filed before motion to make it 2 
tonfilium Page 56g 


see alſo Failtr of Record, Pla; arid 
e 


Fee Common. 


1. See ſevera! precedents of reco- 
veries ſuffered; by infants; bat that 


diſallowed 567 
Private as of gur liamen are noa 
2% for this purpoſe, n ibid. 


2. To 4. and wx. for life, remainder 
to the heirs males of A. on the wife 
begotten, A. cannot dock this re- 
mainder during his wife's life 

568 

Nete concerning iht frtthold bring 
weſted in the tenant to the præcipe 
ibid. 

3. In a recovery the tenant to the 
precipe was made by a fine; which 

was after reverſed, yet good ibid. 

4+ And if the tenant gains the free- 
hold at any time before judgment: 
it is good = ibid, 

5: Alſo non- tenure is cured by a ſob- 
' ſequent purchaſe | 

It is ſufficient if the tenant achuires 
the freehold before the end of the term 
in which the recovery is ſuffered, =5y 

ibid, 

6. To A. and the heirs of her body, 
by one of the name of Searle, is an 
eſtate · tail 570 

7. A condition that runs with the | 
land cannot be barred by reco- 
very; aliter of à condition colla- 
tera] | ibid. 

8. Tenant in tail and he in remain 
der may be vouched jointly 571 

9. If the tenant vouches a firangery 
who vouckes tenant in tail, and he 
enters into warranty, It is good 571 

10. And tenant in tait coming in as 
vouchee, comes in in privity of all 

_ eſtates he ever had ibid. 


See alſo Fines, U/es, 3 E rafts. 
Recaſents, vide Ghurch of En 1554. 

* Refuſal, vide Tender, &e. 
Rola 
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Releaſe and Defeazance. 


1. A defeazance muſt contain graper 


words of defeazance, c Page 575 


2. Covenant not to ſue for a certain 
time, 1s not a releaſe or defeazance - 


$73 


A covenant not to ſue at * a 
| | +447; ibid. 
3. Bond from A. and B. to C. joint 


releaſe, n. 


and ſeveral, a covenant from C. 
not to ſue A. is not a defeazance 
55 4; 6g $75 

4. One deed not to be conſtrued as a 
defeazance of another, without ne- 
ceſſit  #bid. 


y 
5. A releaſe of all demands to the 
S rſonal eſtate of the inteſtate, re- 
ſeater not a bond before judgment 


and execution ibid. 


6. Where one releaſes his right he 


cannot purſue his action or remedy 
422 


7. But if be has a right and ſeveral 


remedies, the diſcharge of one re- 
medy diſcharges not the other 44. 


3. Where a proviſo goes by way of 


defeazance of a covenant, it muſt 
be pleaded on the other fide 574 


9. But otherwiſe, where it is by way 


of explanation or reſtriction of the 
covenant - ibid. 


10. A growing rent is not releaſed 


by a releaſe of all demands 578 
11. One bound to releaſe on pay- 
ment of money, is bound to releaſe 
on tender and refuſal 75 


Remainder, vide page 591. 


1. Every remainder is to veſt during 


the particular eſtate, or eo in/tanti 

it determines 228 
2. And a right of entry muſt be pre- 
ſently upon the happening of a 
contingent remainder 577 
' Note concerning the union of the 
remainder with the particular wry 
$37 1bid. 

3. A right of entry will ſupport a 
contingent remainder, but right of 
action not 


7 
4. Surrender of tenant for life, bei, g 
non compos to a remainder- man, is 
void, and cannot bar a contingent 
remainder 


6 : 


ibid. 


A. tenant for life, remainder to his 
wife for life, remainder to his 1ſt, 
2d, ſons in tail, remainder to 4.8 
right heirs; A. commits" treaſon, 
and then has a ſon, and is then at- 
tainted ; the contingent remainder 
to him not diſcharged by veſting in 
the crown during his life, becauſe 
the wife's eſtate is ſufficient to ſup- 
port it Page 576 

6. A remainder may be of a rent de 
" wowo 577 


See alſo Deviſet, Grants, and Rever- 


3 


Remedies, vide Actions in General, Re» 
leaſe, Rights, &c. 


"" Rendats wid Bath 


Rents, vide Day, &c. Releaſe 10 and 
Puazges 466, 577, 578. 


Kaplradir. 


1. Repleader not allowed before trial, 
not after a default 579 
2. When awarded, the parties are to 
begin de novo at the firſt fault 16. 
3. If denied where grantable, or 
granted where it ſhould be denied, 
rt „ ˖  : „ 
4. Where a defendant makes default 
at ai prius, no judgment can be 
for him, nor repleader awarded 
e 216 
5. Repleader cannot be where a treſ- 
paſs is confeſſed I 
Repleader only awarded where 
complete juſtice can be done, n. ib. 


Replevins, Awvowries, and Homine 
Replegiando. 


1. A replevin may be by plaint in 
the country, as well as by original 
here | MT 
2. Bailiff of a hundred cannot grant 
replevins out of court 580 

- 3. Clerk of the county court granted 
a replevin without bond or ſurety 
to proſecute | 467 
4. The ſheriff in replevin cannot re- 
turn that the cattle, Cc. were not 
taken e 1-0 
5. But after elorgata returned and 
5  avithernamn 
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_ avichernam awarded, the defendant 
may plead wor cepir Page 581 
6. Upon pleading zo# cepit or chaim- 
ing property, the deferidant ſhall 
have his goods again ibid. 
7. So in a homine replegiando he ſhall 
be bailed on a 20 cepit - ibid. 


8. But on e/ongata returned therein, 


if he pleads un cepit, no wither- 


nam ſhall iſſue * 532 
9. And in homine repltgiande, the de- 
. - Fendant cannot be bailed before re- 


turn of the avithernam 582 
10. Alſo the plaintiff is demandable 
on return of the-withernam, and 
may be-nonſuit: for not appearing 

- id. 


11. And there may be a new capias 


in withernam after the defendant 


bad been bailed on the firſt 582 
12. For a wvithernem is only meſne 


proceſs, and not an execution 
ibid. 


13. Want of addition not pleadable 
to a homine replegiando or replevin 


| 5 
14. In replevin property in a ſtranger 


is pleadable in bar or abatement, 
(vide Abatement } 3 5 
15. How priſe! in auter lien muſt con- 


calude, and muſt make ſuggeſtion 


for a return 3. 94 
18. And all pleas in abatement in 


replevin (except property) muſt 
ſuggeſt matter for a return 93, 94 


17. Second deliverance is a /uper/e- 
deas to the retorno halendo, but not 
to the writ of inquiry 95 

x8; In a plea in bar of tender of rent 

in repſevin, O.: If the money is to 
be brought into court, wide 583, 


l 597 

19. But ſee the reaſon why it ſhall 
5 

20. And therein de injuria ſua ab/7u 
hoe quod fuit in atetro, amounts to 
te general iſſue 583 
21. Wore; The command or autho- 
tity in replevin is not traverfable 
RP 409 
22. Avowry for rent where part is 
not yet due is error, but may be 


cured before judgment by abating 


the avowry as to that 580 


2. Where money recovered in a Jadg- | 
U 


8 


Nat. 
1, If A. requeſts B. to take goods; 
hs B. does it, Sc. A. is a treſ- 
r ES wn 
2. Condition to do an act at the kX) 
of ſeven years on requeſt, requeſt 
muſt be made on the laſt day 585 
3. Where a requeſt of departure, c. 
is neceflaty to make ons a treſpaſſer 


de 
See alſo Noticts 5 
Reſene. 

t. Attachment for a reſcue is never 
granted upon affidavits 586 
2, But a reſcuer may be diſcharged 
on affidavits 2 2 
3. The fine for a reſcue is four nobles 
on each offender _ ibid, 

T his rule exploded, n. ibid. 


4. A return, that the bailiffs had 


him in cuſtody of the ſheriff, and 

that A. reſcued him out of the cuſ- 

tody of the bailiffs, is ill, for re- 
See allo Arreft of Body. 


Keſtitution. 

1. Writ of reſtitution lies not againſt 
any that are not parties to the re- 
cord 589 


ment appears by record to be paid, 
reſtitution ſhall be /n, ſcire facias 
588 


3. But otherwiſe where it appears to 


be only levied ibid. 
4. So where judgment is ſet aſide after 
execution for irregularity, there 
needs no ſcire facias for 9 
| | ibid. 
5- Reſtitution denied upon quaſhing 
- an inquiſition of forcible entry, a 
leaſe fo 


cible entry is a /u7er/edeas to the 
reſtitution HE 3588 
Return of Writs. 


1. Attach, feci is good ig a _ 


— 


| r years ſtanding out ibid, 
6. Traverſe to an inquiſition of for- 


©» 


| ind ſurpluſage in a return reject- 
"Mu | Pape 589 
2. Proceſs wheregn to ground a 7% 
ts is returned 


i courſe 6 ibid, 
4. 4 return of a * by clerk 
of the peace is ill 479 


4. Eight days to be between the refe 


and return of a ca. /a. againſt the 


* in order to charge the 
il ol 599, 602 


See alſo Certiorari, Mandamus, Scire 
Facias, and Writs. 
\ Rewerſion. 


I. 4, ſeiſed of lands a parte materna, 
limits ſeveral eſtates with remain- 


der to the uſe of his right heirs, the 


heir @ parte materna ſhall have it 

| 2 

2. For it is the ancient uſe, * 
therein no difference between an 
expreſs and implied uſe ibid. 
3. Note; There may be a poſſibility 
of reverter where no remainder can 


be limited 231 


4. Of grants of offices in reverſion, 


_ wide Offices, 9c. | 
Rights and Remedies, vide Actions in 
General, 2, 13, 19, 22, 27, 29. 


Releaſe and page 415, 444, 460, 


576, 577, 686. | 
| Revocation, vide Wilk. 
Riots, Routs, and unlawful A ſemblies. 
1. Both an unlawful aſſembly; and 
an unlawful act done, are neceſſary 
to make a riot, wide bis 


2. Ergo, If three or more aſſemble 
lawfully, though they quarrel and 


fall upon one of their company, it 


is no riot n 595 
3. Vet in this caſe, if they fall upon 
aK a ſtranger, it is a riot, but in thoſe 
only wbo concur ibid, 
4. Indictment for a riot and aſſault, 

acquittal of the riot, is alſo of the 
- aſſault 593 
5. To an inquiſition of a riot upon 

view, the ſheriff muſt be party 25. 
6. But if the rioters diſperſe before 
Vor. II. | 


by the attorney of 7. 


594 
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| the view, the juices may make 
the inquiſition without him Page 


And ſuch inquiſition by two 112 
tices capt. pro domino regs is well 
and need not be pro domino rege 2 
corpore com. | ibid. 
8. Vet all inquifitions by grand 

Jury are to be pro corport com. as 
well as pro domino rege ibid. 
9. Juſtices not inquiring within the 
month, are puniſhable ; yet the 
may inquire after ibid, 

10. If ſeveral make a riot and a man 
is killed, they are all principals in 
the murder, wide 334» 335 


Rivers, vide Highways, 


* Defeating a rule of court, though 


by a ſtranger, is a contempt, wide 
| 176, 177, 596 
2. A rule of court 1s to be conſtrued 
largely for his benefit for whom 
made | 596 
3. Vet ſee the expoſition of a rule to 
put off a trial /uper ſolutione cuſtag. 
Ge 8 


4. See proceedings againſt the — 
fendant on breach of the rule for 
confeſſing leaſe, entry, fc. 259 

5. And ſee breach, Sc. of rules of 

reference to three foremen, bis 73 

= and 84 

6. Alſo the practice of ſtriking juries 

on rules of court 405 
In what caſes goods may be brought 


in in trover, n. ibid. 


7. And in what caſes rules ſhall be 


to bring money into court 583, 


| 597, and notes 
8. Where executor or adminittrator 
ſues, money is not to be brought 
into court, becauſe they are not 
liable to coſts | 596 
It may be paid in whereby execu- 
tors loſe, but do nat pay ſubſequent 
coſts. 3 by 
9. Though the plaintiff (in other 
caſes) 1s nonſuit, yet he ſhall have 
money brought in, on ſtriking it 
out of the declaration 597 
Note on the eſed of paying money 
into court „ 
| | Mm See 


THE TABLE. 
See alſo Trials, View and Viſas. 
Rules of Law, vide Maxims. 


8. 
Scire Facias. 

1. IN the caſe of the king, there 
| © needs not any ire facias after 
the year = Page 602 
2. See the rule for ſuing out and re- 
turning /cire facias in B. R. and 
how it differs from C. B. 
3. Fifteen days incluſive to be be- 
tween the zef/te of the firſt, and re- 
turn of the laſt ibid. 


4. And eight days. between the zeſte 
and return, when againſt the prin- 


cipal, in order to charge the bail 
602 


5. If againſt the principal, the writ 
is in hac parte; if againſt the bail, 
in ca parte 5590 

6. A /cire facias againſt bail in B. R. 


mult be brought in Middle/ex only; 


aliter in C. B. 564, 600 
7. A. ſcire facias againſt bail mutt lie 
in the ſheriff *'s hands a convenient 
time 599 
Jt muſt lie four days before the 
return, n. ibid. 
8. A ſcire facias on recognizance of 
bail aſſigning breach that the de- 
fendant did not pay nor render 
 Priſone Mar. Mareſch. neſire 602 


9. Whether a /cire facias lay in per - 


ſonal actions belore Hef. 2. and 
Lord Coke's opinion doubted G00 
10. In error to reverſe a fine, why it 
is needful toa ire facias againſt 
the tertenants, 3s well as the co- 
nuzees | 598 


11. A return of /cire ſeci againſt 


tertenants * to be of all the 
tertenants in bᷣaili un ſua ibid. 
Where ſci. fa. ſhall i que upon mo- 
tion, and where without 
T8, and note. 

12. A ſeire facias lies on a judgment 
in ejectment, and may be general 


againſt all the tertenants, or par- 


ticular, and name them 600 
13. Tertenants returned for ſeveral 
parts, cannot join in a plea which 
goes to one part only 601 


599 


598 


14. Where non- tenure may be plead. 
ed generally, and where ſpecially 


Page 601 


15. Judgment on 8 /cire fucias againſt 


bail reverſed for want of warrant 
of attorney L 603 
16. See the caſe of a ſcire facias upon 
a recognizance of bail in error 520 


See alſo alſo Judgments, and Ref;- 
| tution, 2, 3, 4» 


Seiſin, vide Difſtiſin. 
* Servants, vide Maſters, &c. 


Service and Suit. 


1. Service by doing ſuit to the court 
of the manor twice a year, held 
well 604 

2. A manor-court to inquire into 
rents and ſervices arrear, may be 
bis in anno We" 

3. And the ſuit to ſuch court ſhall be 
intended by reſervation, before the 
ſtatute quia emptores, Wc. ibid. 

4. Alſo one that is reſiant may be 

bound to do ſuit rell 1z8id. 

5. For it ſhall be intended a ſuit- 
ſervice reſerved on creating the 
tenure | ibid. 


Seffoms Gentral and Quarter. 


1. An appeal may be adjourned from 
one quarter ſeſſions to another 2, 
447, 605 
2. Seſſions cannot be entered as fit- 
ting three days together, but muſt 
be an adjournment 494, 605 
3. An order of ſeſſions quaſhed be- 
cauſe it concerned one of the juſ- 
tices named in the ſtyle of the _ 


4. They cannot make an order to 
proſecute an offender out of the 
county ſtock ibid. 
For ⁊ubat purpoſes they can order 

the county ſtock to be applid, n. ib. 
5. They may alter and ſet aſide their 
own orders the ſame ſeſſions 494: 


6. 80 their order for one to relieve 
his father till ſeſſions order the con- 
ttary, is good 534 
b | 7. A ? | = 


THE TABL R. 


7. A ſpecial order of ſeſſions ought 


not to conclude to the opinion of 


B. R. Page 486 


8. They may affirm or quaſh, but not 


ſuperſede an original order 472 
hey cannot ſuppreſs an alehouſe 


9 ed, unleſs for diſorder 


— 0 
10. They may make an original order 
to diſcharge apprentices 491 
11. Their power extends only to ſuch 
trades as are named in the fta- 
tute (vide Apprentices) 471 
12. They are proper judges whether 
| fit to oblige one to take an appren- 
tiee or not 491 
13. Orders on 43 Eliz. c. 2. muſt bo 
be ſaid ad quarterialem ſeffionem, &c. 


TOY” 474» 476 
14. Orders on two different ſtatutes 
muſt be diſtin 487 


15. Seſſions on appeal cannot ſend to 


a third place nor party 475 


16. And one ſeſſions on a peal can- 


not refer a matter to be determined 
by another ſeſſions, bi. 477 
17. If the firſt order be naught, no 


ſubſequent order on appeal can 


make it good 482 


18. And where they quaſh an order, 


it muſt appear to be on appeal 479 


19. Appeal from an order of baftardy _ 


muſt be to the general ſeſſions 482 


20. And to the firſt ſeſſions after no- 


tice to the father, of the firſt order 
| 480 
21. Appeal from an order of corpo- 
ration juſtices, muſt be to the ſeſ- 


ſions of the county, not the cor- 
490 


poration f 
22. Seſſions cannot annex pariſhes, 
but may order one pariſh to contri- 
bute to the poor of another 480 
| 481 
23. On appeal from poors rate, the 
3; ions may quaſh the whole rate 


; 483 
24. And they may make, or order the 


. churchwardens, &c. to make a new 
ibid. 


rate 
If the objection is to the general 


rule and proportion of the rate, or 
the omiſſion of particular per/ons, the 


1 ſalſtens cannot amend, but muſt quaſh 


or confirm it; ſecus where the ap- 
pellant it overcharged, n. ibid. 


4 


25. Seſſions may appoint and remove 
high and petty conſtables, and are 
the beſt Judges of the matter Page 


_ Vide Conftables. OI 


26, Upon appeal from allowance of 
overſeers accounts, the ſeffions muſt 
execute their judgmerit in the ſame 

manner as two juſtices ought to do 


27. Seſſions being but one 420 l 
law, may alter their judgment and 
make a new order, but muſt certify 

only the latter 494 
28. And they need not ſet forth the 
reaſons of their judgment, and how 
the court ſhall judge thereon 607, 

| 608 


See alſo Alebouſa, Baſtardy, Juſtices, 
Peoor, and Statutes 5. 


3 
1. A ſheriff may take dail-bond on 
attachment of contempt, but the 
| proſecutor may refuſe to accept it 


| 608 

Qu. Whether ſuch a bond is good, 
n. 128 Adi. 
The ſheriff is not liable to an ac- 
tion for refuſing to liberate the de- 
endant thereon, n. id. ib. 
2. A ſheriff fined and committed for 
delivering to an infant a writ of 
appeal brought by his prochein amy 


I 
3. What fees are due to the ſheriff 40 
execution of writs, and his duty 
therein, wide Fees and Zæecution; 
and for his duty in taking bail, ſee 
Bail 17, 18, 19, Ee. ö 


4. A therif is the officer of B. R. in 


the ſame manner as conſtable to 
Juſtices of the peace, Q. 175 
See alſo Church of England, 


Seliciter, vide Attorney. 


General, and their Expo- 
I, Where a ſtatute gives or creates a 
right, the party of conſequence 
| | ma ſhall 


Statutes in 


THE TABLE. 
| See alſo Trials, View and Viſas. 
Rules of Law, vide Maxims. 


8. 
Scire Facias. | 
1. IN the caſe of the king, there 


needs not any /cire facias afier 


the year | Page 602 
2. See the rule for ſuing out and re- 
turning ſcire facias in B. R. and 
how it differs from C. B. 599 
3. Fifteen days incluſive to be be- 
. tween the ze/te of the firſt, and re- 
turn of the laſt ibid. 
4. And eight days between the ze/te 
and return, when againſt the prin - 
cipal, in order to charge the bail 


602 
8. If againſt the principal, the writ 
is #n bac parte; if againſt the bail, | 


in ea parte 


599 
6. A /cire facias againſt bail in B. R. 


muſt be brought in Mriddle/ex only; 


aliter in C B. 564, 600 
7. A ſcire facias againſt bail mutt lie 
in the 
time 599 
It muſt lie four days before the 
return, n. | ibi 
8. A ſcire facias on recognizance of 
bail aſſigning breach that the de- 
fendant did not pay nor render 
 Prijone Mar. Mareſch. neſire 602 


9. Whether a /cire facias lay in per - 
ſonal actions before Weſt. 2. and 


Lord Coke's opinion doubted Goo 
10. In error to reverſe a fine, why it 
is needful to a Aire facias againſt 

the tertenants, as well as the co- 

nuzees | 598 
11. A return of /cire feci againſt 

tertenants ought to be of all the 

tertenants in ballivn ſua ibid. 
Where ſci. fa. ſhall i que upon mo- 
tion, and where without 598 

| | and note. 

12. A ſeire facias lies on a judgment 
in ejectment, and may be general 
againſt all the tertenants, or par- 

ticular, and name them 600 
13. Tertenants returned for ſeveral 
parts, cannot join in a plea which 
goes to one part only Got 


< 


eriff 's hands a convenient 


ibid. 


14. Where non- ten ure may be plead- 
ed generally, and where ſpecially 
| Page 601 


15. Judgment on # ſire facias againſt 


bail reverſed for want of warrant 
of attorney 2 


c "bo 
16. See the caſe of a ſcire facias — 


a recognizance of bail in error 520 


See alſo alſo TFudgments, and Refti- 
| tution, 2, 3, 4. | 


| Seifen, vide Diſci/in. 
+ Servants, vide Maſters, &c. 


Service and Suit. 


1. Service by doing ſuit to the court 
of the manor twice a year, held 
well SO 604 

2. A manor-court to inquire into 
rents and ſervices arrear, may be 
bis in anno ibid. 

3. And the ſuit to ſuch court fhall be 
intended by reſervation, before the 
ſtatute quia emptores, c. ibid. 

4. Alſo one that is reſiant may be 
bound to do ſuit real ibid. 

5. For it ſhall be intended a ſuit- 

| ſervice reſerved on creating the 
tenure ibid, 


| Seffions General and Quarter. 


1. An appeal may be adjourned from 
one quarter ſeſſions to another 2, 

| 447, 605 

2. Seſſions cannot be entered as ſit- 
ting three days together, but muſt 
be an adjournment 494+ 605 
3. An order of ſeſſions quaſhed be- 
cauſe it concerned one of the juſ - 
tices named in the ſtyle of the _ 5 

| 7 

4. They cannot make an order to 
_ proſecute an offender out of the 
county ſtock ibid. 
For what purpoſes they can order 

ihe county ſtock to be ap Z 5 No ib. 
5. They may alter and ſet aſide their 
own orders the ſame ſeſſions 2 


6. So their order for one to relieve 


his father till ſeſſions order the con- 
ttary, is good ö 34 
8 7 · A ipe- 
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7. A ſpecial order of ſeſſions ought 25. Seſſſons may appoint and © 52 | 
vot to conclude to. the opinion of 


B. R. ; Ve" Page 486 
8. They may affirm or quaſh, but not 
ſiuperſede an original order 472 
9. They cannot ſuppreſs an alehouſe 

licenſed, unleſs for diſorder. 470 
10. They may make an original order 
to diſcharge apprentices 491 


11. Their power extends only to ſuch 


trades as are named in the ſta- 
tute (vide Apprentices) 471 
12. They are proper judges whether 
fit to oblige one to take an appren- 
tice or not | oy” 
13, Orders on 43 Eliz. c, 2. muſt be 
be ſaid ad quarterialem ſeffionem, Ic. 


. 474, 476 
14. Orders on two different ſtatutes 
muſt be diſtin. | 487 


: 15. Seſſions on appeal cannot ſend to 


a third place nor party 475 
16. And one ſeſſions on appeal can - 
not refer a matter to be determined 
by another ſeſſions, 6:5 477 
17. If the firſt order be naught, no 
ſubſequent order on appeal can 
make it good | 482 
18. And where they quaſh an order, 
it muſt appear to be on appeal 479 
19. A pw from an order of baftardy 
muſt be to the general ſeſſions 482 


20. And to the firſt ſeſſions after no- 


_ rice to the father, of the firſt order 
6 | SP 1418380 
21. Appeal from an order of corpo- 

ration juſtices, mult be to the ſeſ- 


ſions of the county, not the cor- 


poration 5 490 
22. Seſſions cannot annex pariſhes, 
but may order one pariſh to contri- 
bute to the poor of another 480 
23. On appeal from poors rate, the 
ſeſſions may quaſh the whole rate 
1 GS 483 
24. And they may make, or order the 
churchwardens, &c. to make a now 
ta. 


rate | 
If the objefion is to the general 


rule and proportion of the rate, or 


the omiſſion of particular perſons, the 
feffrons cannot amend, but muſt quaſh 


or confirm it; ſecus where the ap- 
pellant it overcharged, n. ibid. 


high and petty conſtables, and are 
the beſt judges of the matter Page 


NT 150, 502 
| Vide Conflabler, rag 


26, Upon. appeal from allowance of 


overſeers accounts, the ſeſſions muſt 
execute their judgment in the ſame 
manner as two juſtices ought to do 


533 


27. Seſſions being but one day in 


law, may alter their judgment and 
make a new order, but muſt certify 
only the latter 494 
28. And they need not ſet forth the 
reaſons of their judgment, and how 
the court ſhall. judge thereon 607, 
3 | 8086 


See alſo Alehouſes , B aſtardy, Juſtices, 
Peoor, and Statutes Gs 


Sheriff 


1. A ſheriff may take dail-bond un 


attachment of contempt, but the 


Proſecutor may refuſe to accept it 


n. ibid. 
The ſheriff is not liable to an ac- 
tion for refuſing to liberate the de- 
endant thereon, n. id. ib. 

2. A ſheriff fined and committed for 
delivering to an infant a writ of 


appeal brought by his prochein amy 


| I 
3. What fees are due to the ſheriff 7 
execution of writs, and his duty 


therein, vide Fees and Extcution ; 


and for his duty in taking bail, ſee 
Bail 17, 18, 19, Se. 


4. A theriff is the officer of B. R. in 


the ſame manner as conſtable to 


. Juſtices of the peace, 2, 175 


See alſo Church of England, 
Solicitor, vide Attorney. 


Statutes in General, and their Exgo- 


* Where a ſtatute gives or creates a - 
right, the party of conſequence 
OT! M mall 


m 4 


7 608 
Qu. Whether ſuch a bond is good, 


| 
1 
F 
1 
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ſhall have an action at law to reco- 
ven OTST Pat 415 
2. Where a ſtatate creates an offence, 
© no remedy can be purſued, but 
What the ſtatute gives 460 
3. Where a ſtatute introduces a new 


law, by giving an action where 
fore, &c. the plaintiff 


none Was | 
need not conclude contra formam 
2 505 

4+ Aliter where it gives the ſame ac · 


tion with a difference of eircum - 
ſtances, as double damages, Wc. 


ibid. 


5. Where a ſtatute gives penalty to 
be recovered before juſtices, and 
298 no method, it ought to 


by bill 606 

6. And orders of ſeſſions on two dif- 
"ferent ſtatutes muſt be diſtin 487 
7. Where a ſtatute gives a penalty to 
a ſtranger, and he ſues, he is a com- 
mos informer ; aliter if to the party 
grieved 8 Fl 
8. Where a ſtatute directs things of a 
public 'nature, may is to be'taken 
as H : 609 
9. Where it makes an offence felony, 
acceſſaries (properly) are within it, 
though not named 542, 543 
10. Aliter where an offence at com- 
mon law is thereby only made more 
penal ibid. 
11. Though the title is no part of 
the ſtatute, yet if ſet out wrong 
it is fatal | 609 
ObJervations concerning the miſ- 
recital of flatutes, n. ibid. 
12. J. the ſtatute 5 Elix. is a bard 
la | 613 
13. Ergo, the exerciſing a trade by 
others is within that ſtatute 610 
14. Yet following a trade ſeven years 


is ſufficient, ſans binding, Sc. (vide 


Apprentices) ' 613 
Vide n. ibid. 


15. Where à trade is averred to be ſo 
at the time of making the act, the 
court will intend it within the act, 
F 
Trades mentioned in the a need not 


ze averri to be uſed at that time, 


others muſt, n. ibid. 
16. And that many trades are within 


the act, not mentioned cherein 76, 


17. One may let coach-horſes and 
| coach-man without licence, on 5; 

6W.& M. c. 22. Page 612 
18 Debt on the ſtatute 10 W. 3. c. 2, 
for making buttons of wood 1614. 
19. See the conſtruction of the ſtamp- 

act, where a bord, and warrant of 


See alſo Action Pejular, Orgers, | 


| Statutes of Hut and Cry, 


1. Where the ſervant is robbed of 
his maſter's goods, the maſter may 
ſue the hundred 613 

2. So where robbed of his maſter's 

money, the maſter may ſue the 
„„ ͤ ͤ ne bein © FL 

3. But one robbed and refuſing to 
take the oath, cannot ſue 613 

4. The declaration need not ſet forth 
the oath to be taken before a juſ- 

ice of the ſame hundred 614 


Statutes Particular, 2. 


Subſidies, Taxes, and Cuſtoms. 


1. By taxes, is meant in general, 
parliamentary i 615 
2. See the different manner of taxing, 
and when introduced 616 
3. And of the clauſe in conveyances, 

to have no deduction for taxes 161d. 
4. Where deduction for taxes ſhall be 
out of annuities, and where not 
(vide Covenant 7.) ibid. 
5. One may be aſſeſſed by the land- 
tax, either where he dwells, or car- 
ries on his employment ' ibid. 
An officer employed in different 
| pariſhes muſt be aſſeſſed where he 
lives, n. | id. ibid. 
6. Priſage, an ancient duty in ſpecie 
on goods im ported, may be granted 
away by the crown + WI 
7. But are chargeable with duties 
charged on the ſaid goods, while 
in the grantee's hands 15. 
Suit, vide Service. 
Sunday, vide Term - Time. 


Superſedeas, vide page 472, 587. & 
Derticrasti, Oc. 
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Sirrender, 


"bs A ſurrender, where to be con- 
ſirued as a conveyance at common 

h.. RS 
2. Surrender veſts the eſtate in the 


ſurrendree//ans notice or his expreſs 


acceptance. .618 


3. A furrender, veſts a fee, in 4. & 


ux, though an eſtate for their lives 
. expreſſed, c. wide Tail 620 
4. A ſurrender is to be conſtrued as 


a conveyance at common law 621 
5+ Surrender of a, patent void for 


want-of enrollment 191 
3 


Tail. 


1. NY what words an eſtate-tgil may 


de created 621 
2. The word of in Engliſh, equal to 
dt or ex in Latin 3 
3. In a gift in tail it muſt appear 

of what body the iſſue are to come 


2 n 621 
4. To B. and the heirs-males of the 


ſaid B. lIawfully begotten, and for 
default, &c. over, is a tail 


conditional „ 
6. Bargainee of tenant in tail has a 
, deſcendible eſtatfe 619 
7, What conveyances by tenant in 
tail are defeaſible by the iſſue 1514. 


8. Covenant by tenant in tail to 


ſtand ſeiſed to the uſe of himſelf 
for life, remainder to A. in tail, is 
void ibid. 


. Becauſe the remainder is to take 
ibid. 


effect after his death (2.) 
10. Tenantin tail covenants to ſtand 


ſeiſed to the uſe of A. and his 


heirs, or of A. for life, with re- 
mainders; it de veſts the eſtate-tail 


— OY» 
11. Aliter if the new uſe be to take 
effect after his death ibid. 


12. Surrender to 4. for life, remain- 


der to 4 and his wiſe for their lives, 


and their beirs and aſſigns, and for 


default of ſuch iſſue to J. and his 
wife 
920 


Heirs, is a fee in 4. and his 


ibid. 
5. Fees are ab/olute, baſe, reſtrained, 


As tb - ex {8 M , 1 * 
See alſo Devi/es, Fines, Recoveries, 


8 5 . Uſes, &c. 
% e Tf. S&T > $8 22415 © SUQG » 
Tenants in Common, vide Joint-tenants, 


Tender and Refuſal, Amends, &c, 
1. If one is obliged to releaſe on pay- 
ment of money, he js bound to re 
leaſe on tender and refuſal, as i 

actually paid Page 75 
2. When both parties meet at the 
time and place, he that pleads ten · 
der muſt alſo plead refuſal. _. 623 
3. And if the defendant be abſent, 
the plaintiff muſt ſhew that, and 
that he was there at the time, and 
tendered. , ; ibid. 


4. And the pleader muſt ew when 


he came, and how long he ſtaid, 


© ; 154 1 ; . 2 
5. He muſt ſtay till GE EE 
ſpecial circumſtances ſhewn ſhall 
. „ 4 
6. To a general aſump/it, tender, 
c. mult be pleaded with a ron 
ps priſt, which cannot be after 
impariance _ |"; 038 
May be pleaded after an order for. 
time, n. | ibid. 
7. How tout temps priſt is pleadable in 
indebitatus afſumpfit, Se. 623 
8. In pleading tender in debt, the 
defendant prays judgment de damp- 
nit; but in caſe, de wlterioribus 
dampnis | . ibid. 
9 Owner of a ſtray may ſeize it, ten- 
dering ſatisfaction, and in plead- 
ing it, need not ſhew the ſum ten- 
dered. , 686 
10. That the defendant does not aver 
the amends tendered was refuſed. 

4] | F 
11. 4/umpfit, ſatisfaction La 
and iſſue upon the acceptance, 
held good. 627 

See alſo Payment, &c. 


| Tirm-Time and Computation. 


1. A bill cannot be filed againſt a. 
privileged perſon in the vacation 


2. And the vacation begins the Ja. 
day of the term, as ſoon as the 
court riſes | ibid. 

Mm 3. No 
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3. No matters of law to be heard the 


laſt day of term ; Page 624 

4+ But a trial at bar may be the laſt 

paper- day, where the king is 2 * 
| 2 

5. Sundays and Holidays are nn 

puted for acts done out of 1 

3 te) 779 ug 


6. But Sundays are not included in 


the four days to move in arreſt of 
judgment | 625 
7. Ergo one may be taken on an 
| eſcape-warrant on a Sunday 626 
8. And a citation may be ſerved by 
fixing it on the church-door on a 

| Sunday 625 
9. Tres Trin. on Sunday, writ of in- 
quiry then returnable, if executed 
Monday, it is error 
10. The court takes judicial notice 
of the computation of time, the 
kalendar, &c. 626, 627 
11. An inſurance of A.'s life for a 
year, A. died on the Jaſt day, the 
inſurer is liable 1 625 
12. A condition to an act at the end 
of 7 years on requeſt; requeſt is to 
be made the laſt day 585, wide 624 


See alſo Age, and Day, and Departure. 
Town, vide Pariſs, 
Toll, vide Fairs, &. 


| Traverſe. 
1. A traverſe that puts matter of re- 
cord in iſſue to the country is ill 


2. Where a traverſe ought to con- 


clude to the country, and where 
with an averment 


3. A conſideration executory is tra- 
verſable, ergo a venue muſt be laid 


22 

4. In replevin matter ſuggeſted for a 
return in a plea in — is 
not traverſable 93 
5. Where traverſe of the com mand is 
ſufficient in treſpaſs or replevin, 
but not in c/au/um fregit 107 
6. And ſee a difference in traverſes 
on avowries, and declarations in 
debt, Oc. 562 

» That which is immaterial is not 
admitted by not being traverſed 
1 


626 


8. Where a traverſe to the mat - 
ter, all before is waived; aliter 
where to time only Page 642 

9. Traverſe of an inquiſition of for- 


_ . Cible entry is a /wper/edeas to the 
ISS > 87 


reſtitution | - 
10. In afſumpfit ſatis faction pleaded, 
iſſue on the acceptance is good 627 
11. Nox axtea is no traverſe, where 
further matter muſt be diſcloſed 
| before he can conclude to the coun- 
try : 628 
12. De injuria ſua propria is 2 replica - 
tion to a juſtification by the com- 
mon law or general ſtatute 181d. 
13. Ab/que hoe, that he ouſted him de 
fremi{/is, goes to every part 629 
14. On ge By ſeiſin generally, 
traverſe may be taken that he is 
ſole ſeiſed 3 Iii. 
15. But guere the difference of tra- 
verſing a ſole ſeiſin, as to tenants 
in common and parceners 630 


See alſo Phadings and Tre/paſſes. | 
Treaſon, ; 


1. Attainder of treaſon reverſed, for 
want of allocutus before * 
Q : 
2. And judgment therein „ 
for want of contra ligeantiæ ſuæ de- 
bitum, in the indictment ibid. 
3. And another, for want of igſe vi- 
vente, or in conſpectu ſuo, as to 
burning the bowels 632 
4. Record of judgment therein re- 
fuſed to be amended by the minutes 
of the court of O Baily ibid. 
5. Indictments of treaſon, Cc. can- 
not be ſupplied by intendment 
. 63 1, vide 375 
6. Copy of indictment therein not 
granted, after pleading 634 vide 

I 


3 
7. Indictment of a ſubject contra J 
geantiæ ſue debitum is well, with- 
out naturalis, fc, 633 
8. Aliter where an alien is indicted, 
if naturalis, Oc. be therein ibid, 
9. Indictment for compaſſing the 
king's death, the treaſon being 
firſt laid, the overt-act need not 
be laid proditorie 633 
10. Aliter where the treaſon confifts 
| 11. Words 
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11. Words of perſuaſion or of con- 
ſultation only, an overt- act of trea- 
ſon in compaſliog the ng s death 


age 631 


12. Indictment for levying war, or 

adhering to the king's enemies in 
general, /ans ſhewing particular 
inſtances, not good 


_ 034 
13. Joining with rebel ſubjeQs of the 


_ king's ally, fighting under the com- 
mand of an enemy prince, is trea- 
ſon, e. 635 


3 
14. Although ſuch fighting be di- 
u 


rectly (and only) againſt ſuch ally, 
for it is adhering to the king's ene- 
mies | ibid. 
15. Cruiſing is an overt- act of adher- 
ing, c. and ſo 1s liſting and 
marching | ibid, 
16. And there may be a levying war 
without- actual fighting 635 


See allo Attainder. 


; Treſpaſs. | 

A Hip may be ſeized for a for- 
feiture under the navigation act, and 
it is no treſpaſs though not brought 
to judicial condemnation, n. 223 

1. In a declaration in treſpaſs, contra 
pacem is ſubſtance | 636 
2. And tre ſpaſs laid in a former king's 


time contra pacem only of the pre- 


ſent, is ill on demurrer, but cured 
by verdict BY 640 
3. Alſo declaration in treſpaſs with- 
out vi II armis, held ill on general 
demurrer | 636 
4. But quare vi & armi is ill. for 
guare is not poſitive, but only in- 
terrogatory ibid. 
5. Treſpaſs, guare duos equos apud D. 
Sc. & triticum de bonis proper. ip- 
us A. cepit, held ill, becauſe the 
property of the horſes not ſhewno, 
and the conditional damages entire 

| | 640 


6. And plea of taking a diſtreſs for 
rent does not con feſs property ibid. 


. Treſpaſs for entering his houſe and 
taking /eparal. claver, c. good 
Jans ſhewing the number 645 
8. Treſpaſs for entering the plain- 
tiff's houſe, and aſſaulting, Oc. his 


ſervants ; the aſſault, Sc. may be 


by way of aggravation of Ne 
8 Page 642 
9. Where matter may be laid as ag- 

82 for which alone treſpaſs 

ies not, vide 119 


10. Diſturbing one in the uſe of his 


franchiſe is a treſpaſs 94 


41. Treſpaſs lies for fiſhing in libera 


piſcaria, and taking his iſh 637 
Qu. Whether ownerſhip of the 
foil 18 effential to a ſeveral fiſhery. 
Extract from 1 Inſt. and Harg. 
notes, relative thereto, A ſeveral 
fiſbery does not require the excluſion 
of all other right if there is none co- 
extenſive, n. 75 ibid. 
12. So one that has free warren, may 
have treſpaſs againſt any but the 
owner of the ſoil, for hunting there 

WO ibid, 

13. See treſpaſs brought againſt the 
ſheriff*s officer, for hanging a man 
in private ſuo ſolo 648 


14. Son aſſault demeſne 2 good plea in 


mayhem where the firſt aſſault was 
violent | 642 
15. Where in entering 4.'s cloſe, 
there is only force in law, 4. can- 
not lay hands on the treſpaſſer be- 
fore a requeſt to depart; aliter 
where actual force 641 
16. Taking cattle from H. is a tak- 
ing from his perſon ibid. 
17. Where the treſpaſs is tranſi:ory, 
the plaintiff cannot pretend a right 
to the place 64.3 


| 4 
18. Ergo in ſuch caſe, the defendant 


may juſtify by poſſeſſion only 761d, 


19. Note; A juſtification muft confeſs 


the treſpaſs (vide Juſtification) 637, 


20. Treſpaſs for entering his cloſe _ 
hunting, laid with a continuando, 
and held well 638, 639 

21. Acts that being once done cannot 
be repeated, cannot be laid with a 
continuando | 639 

22. As treſpaſs in cutting down ſuck 

a number of trees cannot be con- 
tinged | ibid, 

23. But a general continuando ſhall be 
be applied to what may be conti- 
nued, after verdict ibid. 


24. Ia treſpaſs where a traverſe goes 
to the matter, all before is induce- 


Mm 4 


ment, 
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ment, and waived ; aliter if to time 
- only 3 n Page 642 
25. Treſpaſs by leſſee of a copy- 

holder for life for cutting down, 
Oc. by the lord, held maintain- 
able in B. R. and affirmed in Cam. 


Seace. but reverſed in the houſe of 


lords 638 
26. Treſpaſs guare capti vum ſuum ce- 
Ls, for taking a NEH 666 


dee alſo Juſtification, and Novel A | 


N * *y 5 : 1 l 5 
* fignmint. | 
; 2 * 115 þ : 
: 
Trial. 
q ** 4 * 


r. When a trial at bar is to be moved 
. · 25T ERM 7 ns: 649 
2. A cauſe cannot be tried at bar 
where the action is laid in London, 

by reaſon of their charter 644 


officers of the court, or barri oro 
| HIS Ox © £* Bt" . 
; : 51 
4. And in any cauſe of value or diffi- 
culty, à trial at bar may be had of 


5. Alſo, where the king is party, a 
trial at bar may be the laſt paper- 
day in term e 

6. A new trial after trial at bar re- 
fuſed in ejectment, becauſe not 
concluſive © 648, wide 650 
Granted to the defendant, but not 
»/ually to the plaintiff,” n. ibid. 
7. A new trial is rarely granted in 
hard actions 644, 648 
Principles on which new trials 
are granied or refuſed —T hey are not 
granted if the verdict is agreeable 
to the juſtice of the caſe ; or to aid a 
Bard action or unan/werable defence; 
or for a formal objection; or if there 
avas proper evidence for the jury. 
They will be granted in 8 if 
the verdict is contrary to law, or a 
' matter is left improperly to the jury; 
but mot if there is @ bill of exceptions 
depending, or in a writ of right. 
" The judges certificate is concluſive, 
Cofts on granting new trials, n. ib. 

8. As, in caſe for negligent keeping 
fire, actions for words, Tr. 644, 
| n 

9. No new trial againſt the equity of 


3. A trial at bar not denied to the 


common right r 


_ the cauſe 644, 646. Nor for ab- 
; ſence of counſel Page 645 
10. Nor for defect of preparation 653. 

Or any omiſſion of the party 273, 


Surprize is not neceſarily, Bia 
may be a ground for a ntw trial. No 
nero trial on account of @ counſel 
Saving declined to call evidence, or 
having omitted to prove the illegality 
of a policy, or on affidavit of per- 
Jury being committed; ſecus in a 
cauſe particularly circumflanced. 
New trial granted on a ſubſequent 
diſcovery of evidence, or for tricks 
of the adverſe pariy, n. ibid. 


11. Nor tor a miſtake in point of law; 
or want of notice after defence 


made 646 
12. Indictment for a libel, defendant 
 Acquitted, no new trial ibid. 

Mo new trial after verdid for 

defendants on indidment, or feigned 


iſſue connected with an indidtment for 
a verdidt againſt evidence in a penal 


action, or action for malicious proje- 
cution ; ſecus for improper rgjection 
of evidence in a penal action, n. ib. 
13. Yet a newtrial may be where the 


je: „ e e the 


N 649 
14. No new trial or writ of inquiry 
granted for too ſmall damages, un- 


leſs there is ſome trick, &c. 647 


New inquiry where the ſheriff or 
Jury miftake the law, n. ibid. 
15. A new trial for exceſſive da- 
mages, and the ſame damages be- 
ing given, a third trial denied 649 


New trial is not in general grant- 


ed for exceſſive damages in adtions 


for torts, but may be if ' the court fee 
that the damages are manifeſtly un- 


Juſt. Qu. if ations for adultery 
are excepted; n. ibid. 
16. A new trial, becauſe the foreman 
had declared the plaintiff ſhould 
never have a verdict 645 
Or if the jury caff lots; but their 
own affidavit will nat be received, 


ibid. 


n. | 
17. Jury after gone from the bar ſent 


for an act df common council 


given in evidence, yet new trial 
W 
e 18. In 


—— — — — — 2 — 


—— — — — .- 
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18. In treſpaſs for cutting trees, ver- 
dit for defendant againſt evi- 


prius, unleſs by warrant from the 
 attorney-general Paxb Gre 


| dence, yet becauſe the plaintiff 30. When any indi&ment is removed 


had. benefit by the cutting, new 


trial denied Page 647 
19. And Note; No new trial can be 
in an inferior court 201, 650 
An inferior court may grant anew 


trial for ſurprize or irregularity, or 

- ſet afide a regular interlocutory judg - 
ment to let in a trial upon the me- 
rits, n. * 650 
20. Nor any motion for a new trial 


after motion in arreſt of judgment 


647 


1 may be granted for miſbebavi- | 


our of the jury, or if the court think 
the defendant has been improperty 


convicted on an indidment, n. ibi 


21. If a cauſe has been at iſſue four 


terms, there muſt be a full term's 
notice of trial | 650 


The notice muſt be given before 


the efſeign day. The rule does not 
apply where the proceedings are ſtay- 
. injundtion, or at the defend- 
ant g requeſt, n. i 


explained 645, 650 


23. Suing out a venire facias teſted 
the laſt day of term, not a proceed- 
ing within term as to notice of trial 


650 


24. Two days notice is to be given 


after ze recipiaturs at ſittings, Qc. 


25. A trial is not to be put off, 2 
that a ſuit is pending in the ſpiri- 


tual court for the ſame matter * 
| 


| | 4 
26. If the principal cauſe be within, 
the juriſdiction, and an iflue ariſes 


which depends on foreign. laws, it 
may be tried in the next county, 


dence | 651 


27. And how a foreign matter is to 


de laid in the next adjacent county 
in B. K. ibid. 


28. In what caſes the defendant may 
carry down a cauſe to be tried by 


proviſo : 652 


29. Trial by proviſo cannot be in 


the caſe of the crown, nor at 17% 


. ibid. | 
22. And ſee a verdi& ſet aſide for 
want of ſuch notice, and that rule 


into B. R. the defendant cannot 
carry it dowa to trial without leave 
of the Court 653 
31. Aud on ſuch removal by the p 
ſecutor, if the defendant comes in 
by proceſs, he ſhall give ſecurity 
to try it 652 


32. A temporal incident in a cauſe 


ig the ſpiritual court muſt be tried 
by the rule of the common law 547 
33. A judgment was ſet aſide, though 
ſtrictly regular, in order to try the 
merits of the cauſe | 18 
34+ Bill; of exceptions muſt be tender- 
ed at the trial, and ſee the nature 
thereof 288, 289 


See alſo Evidence and Verdict. 


Tyover and — 


1. Trover lies againſt a carrier for 
negligence, as for loſing a box, 
Co | | 655 

2. But not for an actual wrong, as if 
he breaks it to take out the goods, 
or ſell it ; ibid. 
3. Ergo Denial is no evidence of a 
con verſion, if the thing appears to 
| be Joſt hy negligence Aa. 
Vid note _ © tbid, 
4. Contra, If that does not appear, 
or if he had it in his cuſtody when 


he denied todeliver it ibid, 
5. Trover lies not for a negro, wide 
Villeins 666 


6. Trover de ſcripto ſuo obligatorio, 
ood. 6 


El 54 

7+: Trover for 20 ounces of cloves and 
mace, held well, though not ſhewn 
how much of each, or that they 
were mixed- | ibid, 
8. A goldſmith has lottery tickets of 
A. and B. and delivers A. tickets 
to B. as his own, A. may have tro- 
ver againſt B. 283 
The pawnee of à jeaveller, &c. 
with whom goods were depoſited, has 
no heir ; ſecus of the pawnee of 
goods obtained by fraud, n. ibid. 


9. In zrover for a, horſe, bridle and 


ſaddle, 
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ſaddle, motion to bring the bridle 
and ſaddle into court, denied 
Page 

10. Trover lies for plate gen 
ſo for 260 peciis argenti 
Bl. Note; A ſpecial plea in trover 


ougbt to confeſs a converſion 654 
What fpecial pleas in trover have 


been bel good, n. ibid. 
12. See a demurrer to a declaration 
zn trowir, inter alia, de daobus 
Fulcris | 
33. One jointenant or tenant.in com- 


mon, or coparcener, cannot bring 


trover again his companion, but 
may againſt a ſtranger 290 


See alſo Evidence 16, 32. 


Truſts » vide Uſes. 

Tithes, | 

1. Tithes of agiſtment of barren 
cattle are due of common right 
2. A county or hundred cannot — 
ſcribe in non decimando, for things 
titheable of common right ibid. 
3. liter of things not tithable of 
common right ibid. 
4. Payment of tithes of one ſpecies, 
not a good modus for all 657 
Medus of 10 fleeces of wool and 

2 lambs, for all tithes, {court di- 
vided, ) if good or not 656 
6. A modus ſhould be as certain as 
the duty deſtroyed by it 
7. A modus to pay 25. in the pound 
of the improved rent, is ill 3zbid. 
8. A modus to pay part of the very 
thing that is tithes, is not good, 
unleſs payable in another manner 
656 

9. Ergo, if to pay a whole e 
milk ſuch a day, night and morn- 
ing till, Sc. in lieu of tithe- milk, 
is iii ibid. 
10. A ſuggeſtion in the caſe of tithes 
muſt be proved within fix kalendar 
months of the ze/e of the prohibi- 
tion | 5 54 
11. See the caſe of a compoſition for 
tithes, gquamdiu ambabus partibus 
placuerit, &c., | 


See alſo Probi bini. 


erally, 


- 218 


657 


144 


3 v. - : | 
Vacation, vide Term-Time, &c. 
Vagabond: and Vagrant, vide Poor. 
n 

1. VARIAN CE between the 
writ and count not pleade- 
ble /ans praying over of the writ 

N | Page 658 

Qyer qwill not now be * 

| | ibid. 

2. Variance between the ire facias 
and judgment, not amendabte, 
though the writ not faulty > /« 

52 

3. Deed dated in the year of our 
Lord, fet forth with the ykar of 
the king alfo, no varianee 638 

4+ So a bond to A. in 40 J. ſeluend. 

to his attorney, declared on as 

payable to A., no variance 659 

What variance between the alk- 
gations and proofi are or not mate - 
rial, n. ibid. 

5. So in debt on bond to perform 
award, omiſſion in the replication 


of a I the award, is no 
varian | 72 
6. Aliter if omiſſion be of any 


part not void ibid. 
7. In debt where the quantity of the 
duty depends on the deed, variance 
is fatal, and cannot be helped by 
remittitur 658 
8. Aliter where the matter is extrin- 
fic, and does not depend on the 
deed ibid. 
9. Recognizance in C. B. taken at 
judge's chamber, pleaded as taken 
in court, is a variance, (vide Re- 
cognizancs) 8 65 
10. If error abates by motion, the 
court muſt be moved for execution; 
contra if for variance 264, 265 
11. Writ of error was of a record per 
Billam, the record returned was per 
breve de privilegie, and quaſhed 
660 


12. Information for a libel, variance 
in the word ar for ao, held fatal 
upon evidence ibid. 


13. In 
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13. In declaring for words ſpoken, 


variance in omiſſion or addition 
not material if the words proved 
Page 661 


are actionable 
14. But otherwiſe in a tenor of 
words written | 
1;. Andin pleadiog a libel may be 
ſet forth (in Be Anglicana verùa) 
in Engliſb, or the ſenſe and ſub- 
ſtance of it, (2.) | ibid. 
16. See a variance between a writ of 
error and a record, and refuſed to 
be amended, though the curſitor's 
note was right = 4 
Writs of error amendable, n. iwie 


17. See alſo variance between the 


writ and return in the name of a 

corporation | 434 

18. And ſec a variance in the name 

of a pariſh, Waking and Woking 

: 4172 

See alſo Abatement, Amendment, Er- 
ror, and Miſnomer. 


Venus, vide Viſne. 


Ferdicts. 


1. Declaration, for keeping a bull 
which uſed to run at men, not ſay- 
ing /ciens or ſcienter, held paught 
after verdict 662 
2. For keeping a boar ad mordend. ani- 


malia conſuet. ſcienter, &c. held 


well after verdict ibid. 
3. And uncertainty in the count or 
declaration, is cured by Ro 
Where a verdict will aid a title 
defeQively ſet forth, but not a de- 
fective title 364 and 664 
5. In debt on ſingle bill, and nil de- 


Bet pleaded, jury find ail debet to 


part, and debet the reſidue, held 
well after verdict 364, 664 
6. A verdict may be taken upon any 
part of the declaration to which the 
evidence is applicable 133 


7. Judgment arreſted, becauſe more 


damages given than ought. 663 
3. Damages given in treſpaſs laid at 
a time not come, it ſhall be intend- 
ed another time was proved 662 


9. No finding of a jury can diſcharge 
a man againſt a confeſſion by vient 


_ oedire — 


ibid. 


perty 


10. See a ſpecial verdidt found on a 
ſingle point Page 249 


Bee alſo Evidence, Juror, Trial. 


View. | 

1. A view is grantable, but that is 
only where the title is in queſtion 
| : 605 

2. Before the view is granted the ve- 
nire muſt be returned, and then the 
rule is, that ſo many of the panel 
ſhall view it, &c. 5 
3. See the method of proceeding in 
caſe of a view ibid. 


Vill, vide Pariſs, 


Villeins and Villenage. 


I. Indeb. aſſump. for a negro ſold. 
2. whether inheritance or not 666 
2. Trover hes not for a negro, for 
men cannot be the ſubjects of pro- 

| 666, 667 

3. But in treſpaſs quare captivum 
 Juum cepit, the plaintiff may give 
in evidence that he was his negro 


4. And ſee there the difference 2 | 
properties in things of a natural 
and civil exiſtence ibid. 
5. And how ſervus predialis differs 
from /erwvus perſonalis ibid, 


Vi Hes 


1. At common law all actions were 
laid in the proper county, that the 
jury might be de wicinero 668 

2. And the practice of changing we- 

nues in tranſitory actions began in 
King James the Firſt's time 670 

3. The clerk of aſſize may lay his. 
action in Midaliſex, and the venue 
ſhall not be changed 670, 671 

4. And if the defendant be a barriſ- 

ter, attorney, Sc. he may change 
the venue to Middleſex 668 

It is now ſettled that the privilege. 
only extends to keep the venue in 
Middleſex, being plaintiff: That 
privilege continues though both par- 
ties are attornies in.the county where 
the cauſe of action aroſe, n. ibid. 
"4 | $5, Motion 
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5. Motion to change it ought to be 
within eight days after delivery of 
the declaration (Q.) Page 668 
6. And heretofore was never granted 
after rules for pleading were out 

| 4-. ibid. 
7. And on fuch motion, affidavit 
muſt be of the time of the delivery 
of the declaration 667, 670 
9. The wenue refuſed to be changed 
in an action of cant nag. 0668 
9. So in caſe for falſe return, it can- 
not be changed wirhout conſent of 

- the plaintiff 669 


Venue changed, or trial elſcaubere, 


 «avhen the cauſe cannot be impartially 
tried in the proper county, n. 
10. And where evidence neceſſary to 
* ſupport the action ariſes in two 
counties, he may lay it in either 
3 . ibid. 
11. Venus not changed in action 
© againſt a lighterman for goods = 
oO 
What affidavit is neteſſary 1 
change the venue: where changed 
or not in actions for libels, or bonds. 


Qu. Whether it may be changed into 


Wales. It may be changed into a 
county palatine, n. ibid. 
12. Vet in falſe impriſonment againſt 


the ſheriffs of London, firſt changed 


to London, and then back to Mid- 
altſer 3 ibid. 
The danger of a partial trial ſuf- 
ficient cauſe againſt changing the ve · 
nue, n. ibid. 
13. And ſee the rule, where after we- 


zue changed, the plaintiff would 


bring it back again 669 

'T he Painr'f muſt undertake to 

give material evidence where the 
actios is laid ;—what is a compliance 

_ with the undertaking, n. ibid. 
14. A coaſideration executory is tra- 
verſable, ergo a venue muſt be laid 


8 22 
15. Plea of privilege of C. B. need 


not be with a venue, Cc. 5 
16. The venue in indictments of con- 


ſpiracy, Sr. muſt be where the 


conſpiracy was, and not where the 
reſult thereof was put in execution 
3 | 174 

See alſo Travers, 3. 


ibid. 


| Unititrftits did Sthoily, 


1. Viee-Chancellor's coure cannot 
hold plea for the penalty of 2 
ate Pape Gn 


2. Ses the Caſe at large of teaching & 


ſehool ſans licence, and a' edrifittuc- 
tion of the act of toleration it that 
particular 672, 673 
3. See touching the franchiſes of the 
univerfity of Oxford 343 


Void and Voidabli. 

1. Bond of an infant or v compos, is 
R 27, 675 
2. So the ſurrender of tenatit for life 
(being von campus to him in re. 
mainder, is void 6 
3. Erroneous judgment of inferior 
court is void, but of ſuperior court 
only voidable | 674 
4. Where orders of juſtices are void, 


or only voidable ibid. 
See alſo Error, Fudgments, and Orders. 


Uſes and Trage. 


1. Huſband abd wife covenant to 


levy a fine of the wife's land to the 
uſe of the heirs of the body of the 
huſband on' the wife begotten, the 
limitation is void | 675 
2. Fine and recovery wherein the 
conuſee was tenant, and no uſes of 
the fine declared, intended to the 
uſe of the conuſee in order to make 
a tenant of the freehold 676 
3: Wbere uſes may be averred by pa- 
rol, and where not, wide ibid. 
4. Where a conveyance to uſes enures 
by way of tranſmutation of poſſeſ- 
ſion, the uſes may be either de- 
clared or revoked' without _ 
5. Where the uſes of a recovery To 
declared by a deed ſubſequent, the 
pleading ſhould be getieral, that 
the recovery was to ſuch _ 
6. If a leaſe and releaſe be pleaded 
to A. and his heirs, and no conſi- 
deration appears, nor ſaid to whoſe 
10 | | uſes 


/ 
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uſe, it ſhall be intended to the uſe 


of the releaſee and his heirs P.678 
7. Quere, Whether a reſulting uſe 


| Can be upon a conveyance by leaſe. 


and releaſe ibid, 
8. Leaſe and releaſe by A. to truſtees 


and their heirs, to the uſe of A. for 


cg years, remainder to the uſe of 
| the truſtees for 25 years, remainder 


to the. heirs male of 4. s body, this 4 
i 1. LIEs not in debt on a by-law, nor 


laſt remainder is void 679 
In what caſes there is a reſulting 

«ſe, n. ibi 
9. Deviſe to truſtees and their heirs, 


on truſt to permit 4. to take the 


profits for his life, and then to 


ſtand ſeiſed to the uſe of / the heirs 


of A.'s body, is a uſe in A. and he 
has a tail ibid. 
Devi te pay the profits is a 
tre, n. ibid. 
10. Whatever was or would have been 


a truſt at com mon law, is ſince the 


ſtatute a uſe executed ibid. 
11. If truſtees join to bar contingent 


remainders, it is a breach of truſt 


680 


The courts of equity will dire 
eruſtees to join in. a ſale to pay off a 


prior mortgage, or the creditors of a 
woluntary ſettler, or to make a ſettle- 
ment to continue the eftate longer in 


che family; but it is not adviſable 


far truftees to ad on their own diſ- 
cretion, n. ibid. 
12. Ceftuy gue uſe may take advantage 


of a warranty annexed to the eſtate. 


68 


13. No difference between expreſs 


and implied uſes 590 


See alſo Deviſes, Recoveries, Rever- 


fions, and Tail, 


Uſury and Extortion. 


x. Juſtices of peace have no juriſdic- 
tion upon the ſtatute of uſury 680 
2. Charge of extortion ought to be 
particular, and that the defendant 
took it extorſeve ibid. 
3. And by ſtatute 1 V. & M. all. 1. 


c. 21, 3, 4. thejuſtices have only a 
ſpecial authority to remove the 


clerk of the peace for extortion. 
Ergo it muſt appear to be extortion 
in their order 


ibid. 


681 


4. For in convictions, what appears : 
upon evidence will not ſupply the 
defects of the charge, vidi Page 485, 

3 381 


See alſo Convictions and Indid ments. 


W. 
Wager of Law. 


in any action where a- wrong is 
ſuppoſed | 683 
2. In debt it lies only where the con- 
tract is ſecret, and not where found- 
ed on any thing notorious ibid. 
3. In account it lies where the receipt 
was by the defendant of the plain- 
tiff, but not where, by, or of a 
third perſon Ih. 
4. But in detinue it lies, whether the 
receipt was of the plaintiff or of a 
ſtranger ibid. 
5. In debt or arbitrement where the 
ſubmiſſion was by parol, the de- 
fendant may wage his law; ibid. 


6. So in debt for an amercement in a 


court- baron but not on a judgment 

in a court baron ibid. 684 
7. That it lies not in debt for rent, 
and the reaſon thereaf ibid. 
8. Nor in debt by a gaoler for meat 

and drink ORs ibid. 
9. See the method of performiag 
Wager of law | 682 


Wages, vide Maſter and Servant. 


Warranty. 


1. Cefluy que u/e may take advantage 
of a warranty annexed to the eſtate 
685 
2. Plaintiff in ejectment may make 
title by a collateral warranty ibid, . 

3. Rights of entry are bound by col- 
lateral warranty . 686 
4. But though a warranty binds or 
bars; it does not extinguilh' a _— 

155 RT $ 


Waift, Eftrays, &e. 


1. Owner of a ſtray may ſeiſe it, ten- 
dering ſatisfaQtion 686 
2. And in pleading need not ſhew 
the ſum tendered ibid. 
SY . Weights 


THE. 
Wright: and Meaſures. = 
1. In indictments for making light 


bread, it is not enough to ſhew that 
it had not its due weight, /ans 
ſhewing what is due weight P. 087 


See alſo Fairs, &c. 


Wills. 


x. The ancftution' of u will good k 
if the 


withia the ſtatute of frauds, i 
teſtator might fee the witneſſes 
fign, though he did not 688 

. If the leſtator could not fee the 
witneſſes fign, or was in a ſlate of 
infenfibility when they figned, the 
avill is void. Whether they figned 
in his preſence (the atteſtation not 
expreſſing that fad, and the witneſſes 

| Geing dead) is a queſtion for the Jury, 
| | | 101d. 


n. | 
2. A will made bya feme in purſuance 
of a power reſerved before mar- 
riage, is not properly a will nor 
proveable by the ordinary 313 


Such a will muſt be executed, 


proved, conſtrued, &c, as a will at 
common law, n. ibid. 


| 3. Special verdi& finding a will of 


lands, and that afterwards the teſ- 


tator made aliud te/{amentum, im- 7 


ports not any revocation of the 
former, | ,- $92 
| Note reſpecting revocations by ſub- 
ent deeds or wills, cancelling, or 
eration of eftate 1bid, 

4. Yet a will of perſonal eſtate was 
preſumed to be revoked by altera- 
tion of the teſtator's * 
ibid. 


This rule extends to real eftates- 


and poſthumous children, but may be 
repelled by circumflances, n. ibid. 


Where a perſon gave legacies and 


made his wife reſiduary legatee, af- 
ter <uho/e death he married again, 
and had a child, with whom he pe- 
riſbed by ſhipwreck, the avill is not 
revoked, n. ibid, 

. So a real eſtate, purchaſed after 
the will made, is not thereby de- 
viſed 57 
6. Legatee may be a witneſs againſt a 
will, but not for it 691 wide 547 


7. Words ſounding conditional" are 


to be taken as limitation in a will 
e Page 570 

8. See a prohibition denied as to 
probate of a will of lands and 
goods, though von compos ſuggeſt- 
ed, & 382 wide 547 


Co 


See alſo Age, Deviſes, Diftribution, 
 Executors, and Legacies, 


_ Witneſſis. wh 
1. Where perjury, &c. may be given 


in evidence to the credit of a wit- 
neſs | 514, 689 


2. It is the nature of the crime and 


the conviction, not the puniſhment, 
that makes a witneſs infamous 
3. Yet queried whetber the infamy 
ariſes from the crime, or judgment 
of the pillory EASE, 39 
4. For the king may pardon a dif. 
ability, where it is only the conſe- 
3 the judgment 514, 689 
5. But not where it is part of the 
judgment; yet a ſtatute · pardo 
wi _.7 
6. A priſoner having eſcaped, may be 
a witneſs to prove the eſcape vo- 
luntary on traverſe of an inquifi- 
tion againſt the gaoler 
- Depoſition of a witneſs examined 
| before a judge, becauſe going o 
| yond ſea, cannot be read if be 
in England 691 
8. Nor can commiſſioners of appeats 
proceed upon depoſitions taken be- 
fore commiſſioners of exciſe, but 
muſt examine the witneſſes again 
de novo, unleſs dead 555 
9. A prohibition to a ſuit for a lega- 
cy, for refuſing proof of payment 
by one witneſs; aliter in probate 
of wills, &c. | 547 
10. Note; A legatee may be a wit- 
neſs againſt a will, but not for it 
See alſo Evidence and Proof, 


Withernam, vide Replevin. 


Words ſuable in the Spiritual 


Court, 
&c. or not. FEY 


1. Words ſuable in the Spiritual 


Court, 
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Court, viz. Whore-maſter, whore, 
woittal, brandy-noſed whore P. * , 
2. Words not ſuable there, wiz. = 
pudent, brazen-fac'd, Belzebub or 
Devil, or prince of darkneſs, becauſe 
no diſcredit. 692 

3. Not for calling one &nave, Oc. 
, 8 

4. Alſo ſuit lies not in that a De 
| words charging an offence not 
puniſhable there 691 
5. As ſaying of a parſon, He has no 
ſenſe, is a dunce and @ blockbead, 
and deſerves to have his gown pulled 
over his ears | 
6. Nor where of ſpiritual conuzance 
are coupled with others of a tem- 


poral crime - 552 


7. As, Thou art a whore and a thief, 
or tee pe a bawady-houſe ; thovgh 
 ewhore alone is ſuable there 
5 8 vide 404 
8. Words importing any charge of 
incontinency, are ſuable there 693, 

| 696 


| 9. Court of Honour cannot hold plea 


of ſcandalous words 553 


Words actionable at Law, or not. 


1. In offices of profit, words import - 
ing want of ability are — 
1 | 95 

2. But not in offices of honour, as 
calling a juſtice of the peace, a/*, 
or beetle headed juſtice . ibid. 


3. There goes your rare chancellor to 
3. A vrit of execution returnable two 


. fuborn witneſſes to ſwear againſt the 
par/on, actionable per Holt, /ed Cur. 
divid. g 696 

4. Words ſubjecting a man to puniſh- 
ment may not be actionable, un- 

leſs ſcandalous 696 

5. As, Thou art one that flole my Lord 


S.*s deer, are not; nor papiff, but 


with reſpect to the times 
6. A charge of fornication, Ic. is not 
actionable, unleſs ſpecial damage 

| 6 


| 93 

7. Nor, She is a whore, and had a 

Zaſtard by ber father's 1 
69 

8. Nor, She had a baftard; becauſe 


it does not appear to be chargeable 


to thepariſh 694 


ibid. 


ibid. 


going to Scotland ſince the Union 


9. Nor, You are à cheat, ſpoke of a 
tradeſman, without laying a collo- 


guium of his trade Page 694 
__ ing of CIO That * cocu 
i calving, though laid 

quod ＋ loſt . = 
11. But to ſay, Yeu flole my box-wood, 
and I will prove it, is actionable 
12. So to ſay of a juſtice and deputy- 
heutenant, Don't vote for him, for 
be is a Jacobite, and for bringing 
in the Pretender, &c. 694, 695 
13. To ſay, In Black-Bull Yard yon 
could procure broad money for gold, 
and clip it, becaute it imports an 
at done © 697 


Words indiFable, or not. 


1. Words of ſlander ſpoken of a 
mayor, not indictable 697 
2. As, You are a rogue and a raſcal, 
&c.; aliter if written ibid. 
3. So ſpoken of a juſtice of the peace, 
He is a fool, an aſs, a coxcomb, &C. 
not indictable 698 
4. But are good cauſe to bind to the 
good behaviour ibid. 


See allo Libels and Variance. 


Writs, 


1. In all continued writs, the alas 
muſt be teſted the day the former 
writ was returnable 699 
2. A writ bearing teſe out of term is 
void, but the ſheriff is juſtifiable 7500 


terms from the 1% is well, but 
meine proceſs is void ibid. 
4. Defendant cannot take advantage 
of an ill original by the recital, but 
upon oyer or a certiorari 701 
5. A writ of mandamus ought to be 
directed to the perſons who are to 
do the act, vide mandamus 699, 701 

6. See an exeat reg num to ſtay a man's 


O2 

Note relatide to this writ 1610 5 

See alſo Certiorari, Habeas Corpus, 
Homine Replegiando, Returns of 
Writs, and Scire Facias. | 
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PLEADINGS. 


A, 


Abatement. | 


8 N a homine repleg. the de ſend- 
ant on eyer of the writ pleads 
want of addition in abatement 

| 4 OP Page 705 
2. By tenancy in common in one of 
the defendants in treſpaſs 709 
3. By miſnomer in the defendant's 


 _ chriſtian name | 712 
4. By recovery in a former action for 
the ſame nuiſance 716 


5. For that the defendant at the time 


of the inteſtate's death was com- 


morant in another dioceſe 750 
G. That the lands are parcel of a 
manor in ancient demeſne 780 


Action on the Caſe on Aſſumpſit. 


1. For maſons work done and ma- 
terials found for the ſame 710 


2. In conſideratios that the plaintiff 
would lend the defendant's ſon 
any ſum not exceeding 5 /. or truſt 

him with goods to that value, the 
defendant promifed to pay 732 
Apainſt B. for money lent to A. at 
B.'s requeſt | 733 

For money laid out ibid. 

3. In conſideration that the plaiaiiff 
promiſed to marry the defendant, 
the when fole promiſed to marry 
him WO 737 

Vor. II. . 


For money laid out for and lent a 


woman when ſole Page 737 
4. By an adminiſtrator for goods fold 
and delivered by the inteltate 747 
The like on a guantum meruit 748 
5. The like by an adminiſtrator dur- 
ing the executor's abſence for mo- 
ney lent, and for money had and 
received -984 
9 On an agreement to deliver ſix- 
teen bags of hops before ſuch a 


day | 783 


For Misftazance. 


I. Againſt a carrier on the cuſtom of 
the realm for loſing goods deliver - 
ed to him to carry 


03 
2. For etectiog a wall ſo near the 


plaintiff's work-room, that it dark- 
ened his window, whereby he loſt 
the benefit of his work-room 715 
3. Againſt a leſſee for years for ne- 
gligently keeping his fire 725 
4. The like on the cuſtom of the 
realm for negligently keeping fire 
in a cloſe, whereby the plaintiff's 
ſurzes, &c. were burnt 726 
5. For holding to bail, after a com- 
mon appearance tendered, where 
by law no bail was required 728 
6, For ſtopping up a highway lead- 
ing to the plaintiff's colliery 730 
7. For taking up a hogſhead of bran- 
dy out of one cellar and laying it 
Nan | in 
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in another ſo negligently that it 


Was ltaved Page 735 


For Naonfeazance. 


1. Againſt the owner of a ferry for 


not keeping a ferry-boat 719 
2. For not repairing a partition-wall 
: . 


For à Conſpiracy. 


1. By cauſing the- plaintiff to be in- + 
dicted as a common barretor 767 


an > 
See Aſſumpſit 4, 5, Debt 1. Demur- 
rer, ſpecial 2. Monſtrans des Faits 


1, 2. Oyer 2. 


1. The pleading of commitment of 
adminiſtration by an official 
2, The like by the archbiſhop of 


Canterbury during the executor's 


abſence " 95 


Ancient Deme/ne. 
| See Abatement 6. 


Arbitrement. 


See Averment 6. Bar 2, 3. Debt 4+ 
Monſtrans des Faits 4. Oyer 3. 


Averment. 


1. That the work-houſe, Fc. men- 
tioned in the record of the Judg- 
ment, and that mentioned in the 
preſent ſuit are the ſame ; and that 


F. and B. mentioned in the record 


of the judgment, and the now 
plaintiff and defendant are 15 
fame perſons, Sc. 


1. That ceftuy que vie is i in fall if 


72 
3+ That the materials and work 8 


found and performed for the ſhip 
in the river of Thames, and not 


within the Juriſdidion of the ad- 


miralty 


4. Of the life of the grantor of ifs 


next avoidance of a church, and 
of the identity of the church 
5. That the defendant uſed and, of 
right ought to repair a wall 771 


6. Of the * of an award 7 796. ; 


— 


748 


762 


1. To a plea in abatement 7og. 717» 


B. 


8 and Feme. | 
See ¶ umpſit 3. Debt 3. 


Bar. 

1. To an action againſt a ferry-man 
for not keeping a ferry-boat, That 
he had built a bridge in lieu of the 
boat, and kept it ia repair, c. 

| Page 721 

2. By arbitrement _ 791 

3. 10 an arbitration bond, by no 
award made 795» 797 


C. 


| Continuance. 
Per Cur. adviſare walt. 


1. On a demurrer to a plea in abate- 
ment 709, 717, 780 
2. To a replication , Jog, 713, 722 
3. To a declaration 75 
4. On in null ft erratum pleaded 


764. 781 

; Certiorari. 5 
. Awarded to the cu/tor brevium to 
1 an original. 765 


2, Pleading of a certiorari to remove 
an indictment _ 6 


709 
3. To the Chief Juſtice of C. B. to 


certify a warrant of attorney 787 


D. 


— 

1. By an adminiſtrator on a bill 
1 751 
2. For an amercia ment in a court 
leet 773 


3. By an executor and her huſband 
(on a letter of attorney made to the 
teſtator) for a ſalary 5733 

4. On an arbitration bond 793. 797 


e el 


1 
0 
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2. To a replication Pape 713, 722 


3. To a declaration. 756. | 


ee Special. 


1. Toa replication, for that it con- 


cludes to the country 709 
2. To a plea in abatement, that the 
defendant at the'time of the inteſ- 
tate's death was refident in another 
dioceſe ; for that it does not appear 
that the inteſtate was not commo- 


rant in the dioceſe where admini- 


a ration was granted 750 
„„ Dijeiue, 


1. Pleaded of the moiety of an- 9%" 


_  vowſon 759 
2. Of a court-leet; to the 6 and 
heir of the Sen by letters pa- 


cent 774 
E. 
| _ Ejedtment: 
1. On two ſeveral demiſes by original 
in B. R. 779 
Error. 


See Judgment 1. Return 2. 


KS in B. R. 765, 7772 | 


E/eppel. 
1. For that the defendant put in bail 
by the name mentioned in the de- 


claration . 713 
| | Executor. 
See + Dubs 3. Judgment 5. re 
des Faits 2. 


1. That C. made his will, and there- 
by conſtituted} D. executor, who 


took upon him the execution there- 
of, and proved it 761 
8. 


Grant. 
I. Pleaded of the next avoiddaes of 


a church | 760. 


2. Of a court-leet by letters patent 
under the duchy'ſeal Page 773 


3+ The like by leaſe and releaie 775 


H. 
Homine Repleg. 


Declaration therein | M13 


Wy 


I . 
A e. 


1. go by plaintiff to a plea in 
abatement 713 
2. By the defendant to a declaration 
705, 716, 721, 725, 729, 731. 
734. 739 749, 752, 709, 791, 
33 


| 2 


A writ of inquiry awarded on a judg- | 


ment by nil any in B. RK. 771 


Tue General, 


I. In afſump/it by non afſumpfit 703, 
734%» 739 
2. Tn caſe by not guilty 725. 7275 


729, 731 


3. In debt to a bill penal by non 2/7 
fattum 752 


4. In conſpiracy by not guilty. 769 


5. In ejectment by not guilty 782 


Judgment. 


1. In B. R. affirmed in the Exche . 
quer. chamber 740, 741 
2. For the defendant on à demurrer 


to a plea in abatement 718 


. The like to a replication 724 
4. For the. plaintiff by nil dicit in 


caſe, B. R. 771 
5. By nil dicit in debt, C. B. 7755 
780 


6. For the plaintiff on a demurrer to 


a plea in abatement 781 
7. On a verdict in ejedtment whereby 


the deſendant as to part is found 


guilty, and to the reſidue not guilty 
752 


3, In C. B. reverſed in B. R. 786, 
788 


 Menfrans 
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— 


_ 
a —— DN OT —— — — ꝗ— — — 2 


Monſtrans des Faits. 
1. The plain tiff brings into court the 
letters of adminiſtration Page 752, 


2. The plaintiff brings moe our te | 
2b, 988 © 
3. The plaintiff brings into court an 


letters teſtamentary 


| Indenture of agreement between 
jointenants to preſent by turns 


7: 758 
4. The plaintiff brings into court an 
n 
An umpirage „ 990 
DR 
Oyer. 


1. Prayed of a writ of homine repleg. 


705 


2. Of letters of admioiſtration- 749 


3- Of the condition of an arbitration 
bone 754, 798 


P. 


1. For a ferry and toll for a paſſage 


| 719 
2. For the inhabitants to paſs toll - 


free 720 
Probibition. 


1. Suggeſtion for a prohibition to the 
admiralty on the ſtatute of 13 and 


15 K. 2. and 2 H. 4. 742 


Poſſeſſion and Seifin. 


1. eee of poſſeſſion of leſſee by 
virtue of a demiſe for years deter- 
minable on lives . 

2. Pleading of a ſeiſin in tail by vir- 
tue of the ſtatute of the 27 f. 8. 
of uſes ; | 759 

3. Seiſin of a court-leet in the king 
in right of the crown pleaded 773 


4. The like in the grantee by virtue 


of letters patent | ibid. 
d. The like by virtue of a leaſe and 
releaſe 775 
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2 - -- Proteflatin, 
1. That the paſſage was not by boat, 
that there was no ſuch cuſtom, and 
that the plaintiff was not an inha- 
bitant of any ancient meſſuage 
| mage 4-1 
8840 1 2 Quare Inpedit. 5 
1. On an agreement by indenture 
between jointenants to preſent by 
turns, the executor of the ſurviv- 
ing grantee of the next avoidance. 
Plea by the biſhop, that he pre- 
ſented by lapſe: Replic. That the 
inteſtate preſented 87 S. by writ- 
ing, and that the biſhop refuſed. 
 Rejoined, That J. S. took it away 
aud deſired time to prepare him- 
ſelf, but never returned, Ce. 
Ab/que hoc, that he refuſed, Sur 
iſſue on the traverſe. Verdi for 
the plaintiff, and a writ awarded 
to the archbiſhop of Canterbury, 
Se. 9 758, Sc. 


R. 
| Replication. 
1. That the plaintiff is ſole ſeiſed, 
abſque hoc, that the defendant ali- 
quid habuit 70g 


2. That the plaintiff was not ad mit- 
ted to paſs over the bridge 722 


Reſpond. Oufter. 
See Judgment 6. 


Return. 


1. Of an homine replig. 706 
2. Of a writ of error 758, 785 
3. Of a poftea with a tale. 727 
4. The like without a rale 739, 
| 753» 704 

5. Of a certiorari awarded to the 
cuftos brevium | 766 
6. 'Fhe like to the Chief Juſtice of 
E. 3. | 787 


Satis- 
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S. 
Satisfaction. 


The form of acknowledging ſatisfac- 
"0p 741 | | 
1. Fenire facias, (in B. R.) awarded 


tion on record 


„ 
See Poſſeſſion. 
Survivorſhip. 


Pleading of ſurvivorſhip of the next 


avoidance to one of the ay 
761 


* 


Traverſe. 


1. That the defendant is tenant in 
common 709 
2. That the deſendant 1 is named as 

N the bill 713 


Treſpaſs. | 
For breaking and entering the plain- 


4 'The ne! in a guare impedit 


off 's cloſe and yard, and diſturb- 
ing his poſſeſſion Page — 


* 


'  FVnire Facias, 


705, 727, 732, 734» 736, 739. 

| f 752, 770 

2. The like in C. B. 764 
3. Continued Her vic. nou miſit breve 
ibid. 

4+ The like for default of jurors on 
a trial at bar 782 


Ferdi. 


| For the plaintiff on not guilty, 
" whh a tales - Ja 


2. The like without a tales 737 


3. The like on non eff fagum 553 
704 


Vr. | 


Covenant to land ſeiſed to uſes 


pleaded | 759 


END OF THE SECOND VOLUME. 
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ERRAT A AND AbDEN DA. 


Page 413 n. (5), for 451. read e a . 5. for days read EE rr. 


401. read 461. 


414. u. (a), dele Doug. 378. 


421. 1. (a), for returned read returnable. 


430. „. (5, for 329. read 239. 
465. u. (a), for 282. read 382. 


489. fl. 51. J. 4. after him read from. 


490. B. J. 4. dele is. 1 
5 50. u. (9 75 76 read. 78. | 

5 $3: Me after Powell read 1 Vez. 120. 

566. u. 85 For county read country. 

586. fer 2189. read 2129. 

603. n. (a), for 1277. read 1227.— for 1058. read 1048. 

6086. n. (a), for 29. read 59. 

628. u. (a), « add 81. 
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